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OASES 

•ARGUED  AND  DETERMINED 

IN   THE 

COUKT  OF  COMMON   PLEAS, 

FOE  THE 

CITY  AND  COUNTY  OF  NEW  YORK. 


CHAKLES  H.  HASWELL,  Appellant,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK,  Re- 
spondents. 

(Decided  February  3d,  1879.) 

A  resolution  of  the  Board  of  Health  of  the  City  of  New  York,  that  on 
and  after  a  certain  date  the  office  of  engineer  to  the  Board  should  be 
honorary,  and  that  no  salary  should  be  attached  to  that  office  or  paid  to 
that  officer  after  that  date,  was  communicated  to  the  person  then  holding 
the  office  at  a  yearly  salary ;  whereupon  he  wrote  to  the  Board  that  he  was 
gratified  and  complimented  by  the  Board  retaining  him  as  honorary 
engineer,  and  in  testimony  of  his  appreciation  of  the  honor,  would  dis- 
charge the  duties  of  engineer  whenever  the  Board  should  intrust  them  to 
him.  Held,  that  he  could  not  recover  compensation  for  services  as 
engineer  thereafter  rendered  by  him  to  the  Board  at  its  request.  The 
resolution  and  letter  together  constituted  a  complete  contract  for  service 
without  pay,  as  honorary  engineer ;  and  no  acceptance  by  the  Board,  in 
reply  to  the  letter,  was  requisite  to  complete  such  contract. 

The  presentation  to  the  Board  of  a  bill  for  such  services,  rendered  by  the 
engineer  during  a  subsequent  year,  and  its  audit  and  approval  by  them, 
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did  not  entitle  him  to  recover  the  amount  of  that  bill.  If  no  indebted- 
ness arose  in  consequence  of  the  performance  of  the  work,  the  board,  by 
auditing  the  bill,  could  not  create  a  liability. 

EXCEPTIONS  taken  by  the  plaintiff  at  a  trial  term  of  this 
court,  ordered  to  be  heard,  in  the  first  instance,  at  the  general 
term. 

The  action  was  brought  to  recover  for  services  rendered  by 
the  plaintiff,  as  engineer  to  the  Health'Department  of  the  City 
of  New  York,  in  the  years  1871,  1872  and  1873. 

Prior  to  June  1,  1871,  the  plaintiff  had  been  engineer  to 
the  Board  of  Health,  at  a  salary  of  $4,000  a  year. 

On  May  24,  1871,  the  Board  adopted  a  resolution,  as 
follows : 

"  Resolved,  That  on  and  after  June  1,  1871,  the  office  of 
engineer  to  this  Board  be  honorary,  and  that  no  salary  be 
attached  to  that  office  or  paid  to  that  officer  after  that  date." 

This  resolution  was  communicated  to  the  plaintiff,  who 
replied  thereto  as  follows : 

"May  30, 1871. 

"  SIR  :  The  communication  of  the  Board  of  Health  of  the 
24th,  regarding  the  discontinuation  of  my  salary,  is  this  day- 
received. 

"  I  am  gratified  and  complimented  by  the  Board  retaining 
me  as  honorary  engineer,  and  in  testimony  of  my  appreciation 
of  the  honor,  submit  that  it  will  afford  me  great  pleasure  to 
discharge  the  duties  of  engineer  whenever  the  Board  shall  see 
fit  to  intrust  them  to  me. 

"  I  have  the  honor  to  be  yours,  &c., 

"CHAKLES  H.  HASWELL." 

Subsequently,  at  the  request  of  the  Board,  the  plaintiff 
rendered  services  as  engineer,  in  the  years  1871,  1872  and 
1873,  for  which  he  rendered  bills  to  the  Board. 

The  Board  never  acted  upon  the  bills  of  1871  and  1873, 
but  by  resolution  passed  May  17,  1873,  approved  the  bill  of 
1872,  for  $1,600,  and  directed  its  payment. 
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No  payment  having  been  made,  the  plaintiff  commenced 
this  action  to  recover  for  the  services  rendered  in  the  years 
1871,  1872  and  1873. 

At  the  trial  a  verdict  was  directed  for  the  defendants,  to 
which  the  plaintiff  excepted  ;  and  his  exceptions  were  ordered 
to  be  heard  in  the  first  instance  at  the  general  term. 

Elliott  Sandford,  for  plaintiff. 
David  J.  Dean,  for  defendants. 


BKUXT,  J.  —  [After  stating  the  facts  as  above.]  —  The 
resolution  of  the  Board,  and  the  letter  of  the  plaintiff,  seem 
to  indicate  beyond  much  doubt  that  -it  was  the  understanding 
of  the  parties,  at  that  time  at  least,  that  no  compensation  was 
to  be  paid  for  the  services  of  the  honorary  engineer. 

That  the  plaintiff  so  understood  it,  seems  to  be  clearly 
indicated  by  the  tone  of  his  letter.  He  says  :  "  in  testimony 
of  my  appreciation  of  the  honor,  submit  that  it  will  afford  me 
great  pleasure  to  discharge  the  duties  of  engineer  whenever 
the  Board  shall  see  fit  to  intrust  them  to  me." 

If  the  plaintiff  was  to  receive  full  compensation  for  all  the 
duties  that  he  was  to  perform,  it  is  difficult  to  see  how  his 
performance  of  the  duties  of  engineer,  under  such  circum- 
stances, could  in  any  way  testify  his  appreciation  of  the  honor 
which  he  says  the  Board  had  conferred  upon  him.  It  is 
probable  that  the  plaintiff  would  have  performed  these  duties 
without  the  honor,  if  he  was  to  receive  full  compensation 
therefor. 

It  would  seem  to  be  plain  that  the  plaintiff  intended  in 
some  way  to  show  his  appreciation-  of  the  honor  conferred 
upon  him  by  the  Board  by  performing  the  duties  of  engineer, 
and  as  he  could  not  show  such  appreciation  by  performing  such 
duties,  receiving  full  compensation  therefor,  he  must  have 
understood  that  performing  the  duties  attached  to  an  honorary 
office,  he  was  to  receive  no  pay,  and  in  that  way  testify  to  his 
appreciation  of  the  honor. 

It  was  urged  that  no  evidence  of  the  acceptance  of  the  offer 


COURT  OF  COMMON  PLEAS. 


Hynes  ».  McDermott. 


of  the  plaintiff  was  shown.  It  is  sufficient  to  say  that  the 
resolution  of  the  Board  was  an  offer  to  the  plaintiff,  and  his 
letter  to  the  Board  was  an  acceptance  of  the  offer,  and  that  a 
complete  contract  was  entered  into. 

The  subsequent  audit  of  the  bill  of  1872  cannot  help  the 
question.  If  no  indebtedness  arose  in  consequence  of  the 
performance  of  the  work,  the  Board  of  Health  by  the  auditing 
of  a  bill  could  not  create  a  liability.  They  could  only  audit 
where  a  liability  existed  and  which  is  adjusted  by  the  audit, 
but  they  cannot  by  their  audit  create  a  debt. 

The  plaintiff's  exceptions  must  be  overruled  and  judgment 
entered  for  the  defendants. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMOKE,  J.,  concurred. 

Exceptions  overruled,  and  judgment  ordered  for  defend- 
ants.* 


MARY  ELIZA  HYNES,  et  al.,  Respondents,  against  KATE  MC- 
DERMOTT, et  aL,  Appellants. 
(Decided  November  10th,  1879.) 

An  appeal  to  the  general  term,  from  an  order  denying  a  motion  for  a  new 
trial  on  the  judge's  minutes,  as  well  as  from  the  judgment,  brings  all  the 
evidence  up  for  review,  and  the  general  term,  in  the  exercise  of  a  sound 
discretion,  may  set  aside  a  verdict  which,  upon  due  examination,  appears 
to  have  been  influenced  by  passion  or  prejudice,  or  one  that  is  clearly 
against  the  weight  of  evidence. 

In  this  state  marriage  is  nothing  more  than  a  civil  contract. 

* 

Where  persons  capable  of  contracting  marriage  make  an  agreement  of 
marriage  with  each  other,  per  verba  de  presenti,  in  a  foreign  .country, 
the  presumption  is  in  favor  of  the  validity  of  the  marriage. 

A  party  seeking  to  establish  the  invalidity  of  such  a  marriage,  as  not  being 
in  accordance  with  the  law  of  the  foreign  country,  must  show  affirma- 
tively what  was  the  law  of  such  foreign  country  at  the  time  of  the 
marriage. 

To  prove  the  law  of  a  foreign  country  at  a  particular  time,  testimony  of  a 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals,  June  1st,  1880  (see  81  N.  Y.  255). 
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lawyer  of  that  country,  who  has  not  been  there  since  several  years  before 
the  time  in  question,  and  the  production  of  a  Code  of  the  laws  of  such 
country,  published  before  that  time,  without  evidence  that  the  law  upon 
the  particular  subject-matter  has  not  since  been  repealed,  modified  or 
amended,  are  not  sufficient  to  meet  the  requirements  of  our  Code  as  to 
the  mode  of  establishing  the  authenticity  of  a  foreign  law. 

The  rule  is  well  settled  that,  upon  the  question  of  the  genuineness  of  a  sig- 
nature, other  signatures  cannot  be  shown  in  evidence  merely  for  the  pur- 
pose of  comparison.  Comparison  is  to  be  allowed  only  with  signatures 
to  instruments  which  have  been  received  in  proof  of  some  other  fact,  even 
though  the  signatures  offered  have  been  admitted  by  the  alleged  signer  to 
be  genuine.* 

In  an  action  of  ejectment,  for  premises  situated  in  the  City  of  New  York, 
the  plaintiffs  claimed  as  the  widow  and  sons  of  the  late  owner  by  a  mar- 
riage, the  validity  of  which  was  disputed,  the  defendants  claiming  as 
his  tenants  and  heirs  at  law.  Upon  the  trial,  the  jury  found,  upon  suffi- 
cient evidence,  that  the  deceased  and  the  alleged  widow,  in  the  city  of 
London,  had  entered  into  an  agreement  to  be  then  and  thenceforward 
man  and  wife,  and  did  thenceforward  cohabit  together  in  the  open  and 
acknowledged  relation  of  man  and  wife,  such  agreement  being  made 
with  the  bond  fide  intention,  on  his  part,  to  contract  a  valid  marriage;  and 
that,  subsequently,  they,  while  crossing  the  English  Channel,  entered  into 
an  agreement  by  which  they  consented  to  take  each  other,  then  and  there, 
as  man  and  wife,  and  afterwards,  again,  in  France,  entered  into  a  like 
agreement.  Held,  that  even  if  there  was  no  valid  marriage  in  England, 
and,  although,  there  being  no  evidence  as  to  the  nationality  of  the  vessel 
in  which  the  parties  crossed  the  English  Channel,  nothing  could  be  in- 
ferred on  that  point;  yet,  in  the  absence  of  any  competent  evidence  as  to 
the  law  of  marriage  in  France  at  the  time,  it  must  be  presumed  that  the 
law  of  France  was  cither  the  same  as  that  of  New  York  or  the  common 
or  civil  law;  and  as  the  agreement,  found  by  the  jury  to  have  been  en- 
tered into  between  the  parties,  constituted  a  valid  marriage  according  to 
either  of  these  laws,  such  marriage  must  be  held  by  the  courts  of  this 
state  to  be  valid. 

Appeal  from  a  judgment  of  tliis  court  entered  upon  a 
verdict  for  the  plaintiffs,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  judge's  minutes. 

This  was  an  action  of  ejectment  for  premises  situated  in 
the  City  of  New  York,  and  for  the  recovery  of  mesne  profits. 
The  plaintiffs  claimed  as  the  widow  and  children  of  William 

*  By  an  act  of  the  legislature,  passed  since  the  trial  of  this  case  (Laws  of 
1880,  ch.  83),  proof  of  signatures  by  comparison  of  handwriting  is  allowed. 
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R.  Ilynes,  who  died,  seized  of  the  premises  in  question,  and 
intestate.  The  defendants  denied  the  validity  of  the  marriage 
of  William  R.  Ilynes  alleged  by  the  plaintiffs,  and  claimed  the 
premises,  two  of  them  as  his  sisters  and  heirs  at  law,  the  others 
as  their  tenants. 

Upon  the  trial  it  appeared  that  William  II.  Ilynes  had, 
for  a  long  time  previous  to  the  year  1871,  resided  in  the  City 
of  New  York,  and  that  about  that  year  he  went,  for  temporary 
purposes,  to  Europe.  In  England  he  became  acquainted  with 
the  plaintiff,  who  now  alleges  herself  to  be  his  widow,  and  who 
was  then  the  widow  of  one  Charles  Saunders ;  -her  maiden 
name  being  Mary  Eliza  Millis.  She  was  born  and  resided  in 
London.  Mr.  Ilynes  was  accustomed  to  visit  at  the  house 
where  she  resided,  and  in  the  latter  part  of  May,  1871,  they 
began  living  together  as  husband  and  wife,  after  an  occurrence 
which  was  described  in  the  deposition  of  Maria  Ardray,  who 
resided  in  the  same  house,  as  follows  :  "  On  my  return  from 
the  theater,  I  met  the  late  "William  R.  Ilynes  in  the  hall ;  I 
asked  him  why  he  was  going,  when  he  said  Lizzie  (meaning 
Mrs.  Ilynes)  and  he  had  quarreled  because  he  had  not  kept  his 
promise  of  marriage.  I  persuaded  him  to  go  up-stairs  to  Mrs. 
llynes's  room,  and  he  went  up  stairs  with  rne  to  the  room. 
There  were  present  in  the  room  Mrs.  Ilynes  and  my  husband. 
Mrs.  Ilynes  was  very  angry,  and  she  told  me  the  reason  of  her 
anger ;  it  was  because  Mr.  Ilynes  had  not  performed  his 
promise  of  marriage ;  and  Mr.  Ilynes  immediately  said  he 
did  not  believe  in  the  marriage  ceremony;  he  considered 
a  man  and  woman  who  were  true  to  each  other  quite  as  much 
married  as  if  the  ceremony  had  been  performed  over  them 
in  a  church,  and  then  gave  Mrs.  Ilynes  a  plain  gold  ring, 
which  she  accepted  on  these  conditions.  lie  remained  there 
all  night." 

The  husband  of  this  witness  testified  to  substantially  the 
same  facts.  Mr.  Ilynes  and  the  plaintiff  immediately  began 
living  together  as  man  and  wife,  and  continued  so  to  do,4  in 
England  and  upon  the  continent  of  Europe,  until  his  death, 
except  during  his  temporary  absences  ;  and  a  large  number  of 
witnesses  testified  that  he  uniformly  during  that  time  addressed 
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and  treated  the  plaintiff  as  his  wife,  and  so  introduced  and 
designated  her  to  others. 

The  plaintiff  herself  testified,  that  soon  after  the  transaction 
above  described,  Mr.  Hynes  took  her  to  France,  and  that  on 
the  steamboat  .crossing  the  English  Channel,  she  having  ex- 
pressed d^ubt  of  the  validity  of  their  marriage,  and  he  having 
assured  her  that  crossing  the  channel  would  legalize  the 
marriage,  "  he  said  '  if  you  wish  it,  I  will  repeat  my  promise 
to  you,  if  you  will  do  the  same.'  He  did  so,  and  told  me  he 
would  take  me  for  his  wife,  and  I  answered  him  in  the  same 
manner."  She  further  testified  that  after  their  arrival  in 
France,  this  agreement  was  again  renewed ;  and  that  he  uni- 
formly introduced  her  as  his  wife  to  everybody  they  met  who 
knew  him.  Her  two  children,  the  infant  plaintiffs,  were  born, 
respectively,  in  1872  and  1873. 

The  plaintiff  and  her  brother  testified  that  Mr.  Hynes  fre- 
quently spoke  of  his  intention  of  taking  her  with  him  to 
America  to  live.  He  returned  to  New  York  for  a  time  during 
the  summer  of  1872,  and  occupied  as  a  residence  part  of  the 
premises  in  question.  He  was  in  the  United  States  again  in 
1873  ;  and  in  June,  1874,  shortly  before  his  decease,  and  while 
confined  to  his  bed  by  the  injuries  which  resulted  in  his  death, 
he  wrote  to  his  sister,  one  of  the  defendants,  in  America,  from 
London,  that  he  intended  to  leave  there  in  August,  and  would 
bring  her  anything  she  might  wish  "  brought  home."  He  died 
June  27th,  1874.  The  plaintiffs  never  came  to  America  until 
after  his  decease. 

A  witness  for  the  defendants,  one  Loader,  a  detective,  tes- 
tified that  he  was  present  at  the  examination  of  other  witnesses 
under  commission,  in  London ;  that  he  there  saw  two  signa- 
tures in  a  bank  book,  which  the  plaintiff,  being  also  present, 
admitted  were  written  by  her  ;  and  the  defendants  offered  to 
prove  by  him,  from  the  knowledge  thus  acquired,  and  upon 
a  comparison  of  copies  of  those  signatures  with  other  alleged 
signatures  to  documents  produced  by  them,  that  the  latter  sig- 
natures were  in  the  handwriting  of  the  plaintiff ;  but  this 
evidence  was  excluded. 

The  defendants  having  given  evidence  of  the  English  stat- 
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ntes  regulating  marriages,  offered,  to  prove  the  law  of  France 
on  that  subject,  a  publication  in  two  volumes,  the  first  edition 
of  which  was  dated  in  1859,  and  the  last  in  1877  ;  as  to  which 
their  witness,  Michael  Key,  testified  that  it  contained  the 
French  Code,  explained  and  commented  on  by  Rogron,  and 
another  book  which  he  said  contained  the  Five  Codes  and  the 
State  Laws  of  France.  The  witness  testified  that  he  had  been 
licensed  as  a  lawyer  in  France  in  1837,  and  practiced  law  there 
for  twenty-two  years  ;  that  he  left  France  in  1863,  and  had 
never  seen  or  used  there  the  books  produced  ;  that  there  were 
many  editions  of  the  Codes,  and  he  had  no  doubt  the  edition 
by  Rogron,  produced,  was  an  exact  copy  of  the  French  law, 
and  would  be  received  in  the  courts  of  France  as  evidence  of 
the  existing  law ;  but  the  defendants'  offer  to  read  from  these 
two  volumes  the  statute  law  of  France  on  the  subject  of 
marriage  was  rejected,  upon  the  plaintiffs'  objection  that  the 
proof  was  not  what  the  Code  called  for. 

Specific  questions  were  submitted  to  the  jury,  which  are 
stated  in  the  following  opinion  of  LAEKEMOEE,  J. ;  upon  all  of 
which  the  jury  found  in  the  affirmative,  in  favor  of  the  plaint- 
iffs ;  and  also  a  verdict  for  the  plaintiffs  for  the  possession  of 
the  property,  and  damages  for  withholding  the  same.  A 
motion  by  the  defendants  for  a  new  trial,  made  upon  the 
judge's  minutes,  was  denied,  and  judgment  for  the  plaintiffs 
was  entered  upon  the  verdict. 

From  the  judgment  and  the  order  denying  the  motion  for 
a  new  trial,  the  defendants  appealed. 

John  Hattock  Drake,  for  appellants.  The  general  term 
have  the  right,  and  it  is  their  duty,  when  the  evidence  is  con- 
flicting, on  a  motion  for  a  new  trial,  to  review  the  evidence 
and  to  set  aside  the  verdict  and  grant  a  new  trial  if  it  is  clearly 
against  the  weight  of  evidence  (Macy  v.  Wheeler,  30  N.  Y. 
237 ;  Courtney  v.  Baiter,  GO  N.  Y.  6 ;  Wright  v.  Hunter,  46 
N.  Y.  409  ;  Scmds  v.  Crook,  Id.  564 ;  Boos  v.  World  Mutual 
Life  Ins.  Co.,  64  N.  Y.  242).  The  witness,  Loader,  should 
have  been  allowed  to  prove  the  signature  of  plaintiff  (Smith  v. 
Sainsbury,  5  Carr.  &  P.  196;  Cowen  &  H.  Notes  to  1  PhiL 
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Ev.  1324,  1325  ;  2  Stark.  Ev.,  6th  Am.  cd.'  373,  374;  John- 
son  v.  Davernc,  19  Johns.  135).  The  lex  loci  contractus  deter- 
mines the  status  of  the  parties  (1  Bishop  Marr.  &  Div.  §  335  ; 
Story  Coini.  Laws,  §§  79-81 ;  Dalrymple  v.  Dalrymple,  2 
Hagg.  Con.  54  ;  Herbert  v.  Herbert,  Id.  271  ;  ScrimsJdre  v. 
Scrimshire,  Id.  395 ;  Conclly  v.  Conelly,  2  Eng.  L.  &  Eq.  570 ; 
Stevenson  v.  Greely,  17  B.  Monr.  [Ky.]  193  ;  Medway  v.  Need- 
ham,  10  Mass.  157 ;  Went  Cambridge  v.  Lexingion,  1  Pick. 
[Mass.]  506 ;  Putnam  v.  Putnam,  8  Pick.  [Mass.]  433 ; 
Matter  of  Well,  1  Tuck.  373;  Davis  v.  Davis,  1  Abb.  N. 
Gas.  140).  The  presence  of  a  priest  or  clergyman  is  absolutely 
necessary  to  the  validity  of  a  common-law  marriage  (Queen  v. 
Mills,  10  Clark  &  F.  534;  Beamish  v.  Beamish,  9  II.  L.  Cas. 
274). 

Joseph  II.  Choatc  and  William  II.  Secor,  for  respondents. 
The  marriage  acts  of  Great  Britain  do  not  apply  to  an  Amer- 
ican citizen  who  marries  while  temporarily  sojourning  in 
England,  and  intending  to  return  with  his  wife  to  America  as 
his  permanent  home.  English  authorities  recognize  the  validity 
of  marriages  contracted  by  British  subjects  in  foreign  countries 
in  accordance  with  the  law  of  the  domicil  under  similar  circum- 
stances (Ruding  v.  Smith,  2  Hagg.  Cons.  390  ;  Ilarford  v. 
Morris,  Id.  423  ;  Middleton  v.  Janverin,  Id.  437 ;  Latour  v. 
Tcesdale,  8  Taunt.  830  ;  Ilarfords  v.  Higgins,  2  Hagg.  Cons. 
432).  The  French  authorities  claim  that  a  French  subject 
married  abroad  is  governed  by  the  laws  of  France  in  all  that 
concerns  the  substance  of  the  contract,  and  the  conditions 
affecting  his  capacity  to  contract  (Duchesrie  du  Manage, 
Savegny,  viii.,  §  381).  The  law  of  America  recognizes  the 
validity  of  marriages  of  American  citizens  temporarily  sojourn- 
ing abroad,  which  are  valid  by  the  law  of  the  domicil,  even 
when  they  disregard  provisions  of  the  lex  loci  contracius 
(Story  Confl.  Laws,  §  113  ;  Whart.  Conn.  Laws,  §§  170, 180, 141 ; 
Simonton  v.  Wallace,  2  Swab.  &  T.  67 ;  Fried  burg,  127,  150  ; 
Reinold  Schmid,  Ilerrschaft  der  Gesetze,  79;  1  Whart.  Ev. 
100,  §83;  Ilutchins  v.  Kimmel,  31  Mich.  133  ;  Newlury  v. 
I>/'unsm'jJc,  2  Vt.  151 :  Brower  v.  B  rower,  1  Abb.  Ct.  App. 
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Dec.  214 ;  Loring  v.  Thorndike,  5  Allen  [Mass.]  257).  The 
marriage  upon  the  high  seas  was  valid.  The  presumption  is 
always  in  favor  of  the  validity  of  a  marriage,  and  any  fact 
which  would  invalidate  it  must  be  conclusively  proved  (Piers 
v.  Piers,  2  H.  L.  Gas.  331 ;  Morris  v.  Dames,  5  Clark  &  F. 
163  ;  1  Bishop  Marr.  &  Div.  457 ;  Steadman  v.  Powell,  1  Add. 
Ecc.  58  ;  Catterallv.  Sweetman,  1  Rob.  304 ;  Legeyt  v.  O'Brien, 
Milw.  325  ;  Maxwell  v.  Maxwell,  Id.  290  ;  Else  v.  Else,  Id. 
146).  A  contract  per  verba  de  presenti,  between  two  persons 
capable  of  marrying,  to  take  each  other  for  husband  and  wife, 
is  a  valid  marriage  by  the  laws  of  New  York  (Bissell  v.  '  Bis- 
sell,  55  Barb.  325  ;  Bishop  Marr,  &  Div.  §§  78,  162 ;  Fenton  v. 
Reed,  4  Johns.  52 ;  Clayton,  v.  Wardell,  4  K  Y.  230  ;  Ferrie 
y.  Public-  Adrrfr,  3  Bradf.  151  ;  Tummalty  v.  Tummalty, 
Id.  369 ;  Grotgen  v.  Grotgen,  Id.  373 ;  Rose  v.  Clark,  8  Paige, 
574;  Matter  of  Taylor,  9  Paige,  611 ;  Cheney  v.  Arnold,  15 
K  Y.  345;  Hayes  v.  People,  25  N.  Y.  390;  Van  Tmjlv. 
Van  Tuyl,  57  Barb.  235).  There  was  no  error  in  the  refusal 
to  permit  the  witness  Loader  to  testify  as  to  handwriting,  upon 
a  comparison  with  documents  not  in  evidence  (.Fits-waiter 
Peerage,  10  Clark  &  F.  193  ;  Doe  v.  Suckermore,  5  Ad.  &  E. 
703  ;  1  Whart.  Ev.  §§  707,  712,  713  ;  Van  Wyck  v.  Mclntosh, 
14  N.  Y.  439  ;  Randolph  v.  Loughlin,  48  N.  Y.  456  ;  Good- 
year v.  Vosburgh,  63  Barb.  154 ;  P.  &  W.  C.  R.  R.  v.  Hick- 
man,  28  Pa.  St.  318 ;  Woodward  v.  Spiller,  1  Dana,  179  ; 
Pierce  v.  Northey,  14  Wis.  9 ;  Niller  v.  Johnson,  27  Md.  6  ; 
Burdick  v.  Hunt,  43  Ind.  381 ;  Jumpertz  v.  People,  21  111. 
375  :  Kernin  v.  Hill,  37  111.  209 ;  Moore  v.  £7.  &,  9  U.  S.  [1 
Otto],  270 ;  Tome  v.  R.  R.,  39  Md.  90-93 ;  Dubois  v.  Baker, 
30  N.  Y.  355  ;  Baker  v.  Squier,  1  Hun,  448 ;  i/a/iA;  o/'  6W. 
v.  Mudgett,  44  K  Y.  514). 

LAEEEMOKE,  J. — The  plaintiffs,  as  widow  and  heirs  at  law 
of  William  K.  Hynes,  deceased,  brought  suit  in  ejectment,  and 
for  the  recovery  of  mesne  profits,  of  premises  situated  on  the 
north-easterly  corner  of  Madison  avenue  and  Twenty-seventh 
street,  in  the  city  of  JSf ew  Y  ork. 

The  action  was  originally  commenced  against  the  tenants 
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in  possession,  and  was  subsequently  amended  by  the  joinder  of 
the  heirs  at  law  of  the  deceased  intestate,  the  acknowledged 
owner  of  the  premises  in  dispute.  The  main  question  to  be 
decided  is  that  which  relates  to  the  marriage  between  the 
parties,  and  the  legitimacy  of  the  children  as  a  result  of  such 
marriage. 

In  addition  to  the  general  issue,  the  judge,  at  trial  term, 
submitted  the  following  special  findings  of  fact : 

First-  "Did  Wm.  R.  Hynes  and  the  plaintiff,  Mary 
Eliza  Hynes,  at  169  Cleveland  street,  in  the  city  of  London, 
enter  into  an  agreement,  to  be  then  and  from  thenceforward, 
man  and  wife,  upon  the  occasion,  in  the  evening  of  the  last 
Wednesday  of  May,  1871,  testified  to  by  Mr.  and  Mrs. 
Ardray  ?" 

Second.  "Did  Wm.  R.  Hynes  and  the  plaintiff,  Mary  Eliza 
Hynes,  thenceforward  cohabit  together  in  the  open  and 
acknowledged  relation  of  man  and  wife  ?" 

Third.  "  Was  Win.  R.  Hynes,  at  the  time  of  said  agree- 
ment, a  citizen  of  the  State  of  New  York,  and  temporarily 
sojourning  in  England  ?" 

Fourth.  "  Was  the  agreement  made  with  the  bond  fide  in- 
tention on  the  part  of  Wm.  R.  Hynes,  to  contract  a  valid 
marriage,  according  to  the  laws  of  the  State  of  New  York, 
and  to  return  to  the  said  State  and  reside  there  with  the  said 
Mary  E.  Hynes  as  his  wife,  and  did  that  intention  continue  up 
to  the  time  of  his  death  ?" 

Fifth.  "  Did  Wm.  R.  Hynes,  deceased,  and  Mary  E.  Hynes, 
in  May  or  June,  1871,  while  crossing  the  English  Channel,* 
enter  into  an  agreement  by  which  they  consented  to  take  eachr 
other  then  and  there  as  man  and  wife  ?" 

Sixth.  "  Did  Wm.  R.  Hynes,  deceased,  and  Mary  E.  Hynes, 
in  June,  1871,  in  France,  enter  into  an  agreement  by  which 
they  consented  to  take  each  other,  then  and  there,  as  man  and 
wife?" 

Seventh.  "  Is  the  infant  plaintiff,  Wm.  R.  Hynes,  the  child 
of  Wm.  R.  Hynes,  deceased  ?  " 

Upon  all  of  said  special  findings  the  jury  found  in  the 
affirmative. 
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This  appeal  being  from  the  order  denying  the  motion  for  a 
new  trial  on  the  judge's  minutes,  as  well  as  from  the  judg- 
ment, brings  all  the  evidence  up  for  review  at  the  general 
term.  There  can  be  no  doubt  of  the  right  of  that  tribunal 
to  review  and  reverse  a  verdict,  which  upon  due  examination, 
appears  to  have  been  influenced  by  passion  or  prejudice,  or  one 
that  is  clearly  against  the  weight  of  evidence  (Macy  v.  WJieeler, 
30  N.  Y.  237 ;  Courtney  v.  Baker,  60  N.  Y.  6  ;  Boos  v.  World 
Mutual  Life  Ins.  Co.,  64  N.  Y.  242). 

But  such  an  appeal  should  be  addressed  to  sound  discretion, 
and  an  unmistakable  conclusion  upon  the  facts  as  found. 

We  are  called  upon  to  deal  with  the  validity  of  a  marriage 
affecting  rights  of  property  within  this  State.  If  it  shall 
appear  that  the  findings  of  the  jury  support  the  existence  of 
such  a  contract,  and  the  various  exceptions  in  the  case  are 
shown  to  be  untenable,  then  the  judgment  appealed  from  must 
be  affirmed. 

The  question,  what  constitutes  a  legal  marriage,  is  always 
important  and  often  difficult  to  answer.  The  peculiar  nature 
and  sacredness  of  the  relation,  the  delicate  interests  involved 
and  the  grave  responsibilities  depending  upon  it,  invite  and 
demand  the  most  careful  judicial  scrutiny  and  discrimina- 
tion. 

Elementary  writers  have  busied  themselves  with  the  dis- 
cussion, whether  the  marriage  relation  was  a  mere  contract  or 
a  status.  But  legislatures  have  prescribed  the  essentials,  and 
courts  of  law  have  pronounced  upon  the  validity  of  that 
relation.  Necessarily  then,  where  independent  sovereignties 
differ,  diversity  of  authority  upon  this  subject  must  exist.  In 
our  own  country  we  often  find  a  marriage,  valid  in  one  state, 
unrecognized  in  another. 

What,  then,  is  to  govern  where  authorities  conflict  ?  Shall 
it  be  the  "  lex  domicilii,"  the  "  lex  contractus "  or  the  "  lex 
loci  rei  sitae "  ?  Judge  Story  appears  to  have  regarded  mar- 
riage as  "  an  institution  of  society  "  and  not  merely  a  contract 
which  the  parties  thereto  might  dissolve  at  pleasure. 

This  would  seem  to  be  tlje  natural,  reasonable  -and  moral 
aspect  of  such  a  relation.  But  nevertheless  the  authorities  in 
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this  State,  point  to  the  conclusion  that  marriage  is  nothing 
more  or  less  than  a  civil  contract. 

We  come  then  to  the  consideration  of  the  alleged  marriage 
between  the  parties,  as  shown  by  the  testimony.  It  is  not 
'  claimed  that  its  validity  has  been  established,  in  accordance 
with  the  law  of  England ;  but  the  proposition  is  urged  that  the 
reiteration  of  the  marriage  vow  on  the  British  Channel,  and 
in  France,  solemnized  an  act  which  it  was  the  intention  of  the 
parties  to  consummate. 

The  testimony  of  Mrs.  Hynes  is  unimpeached.  The  jury 
believed  it,  and  an  appellate  court,  in  the  absence  of  gross 
error  or  mistake,  should  hesitate  to  disregard  their  findings. 
It  is  apparent  then,  if  we  are  to  accept  the  testimony  produced 
and  the  verdict  rendered,  that  it  was  the  intention  of  the 
parties  to  enter  into  the  marriage  relation.  That  such  relation 
was  followed  by  its  recognition  by  the  deceased,  cohabitation 
and  birth  of  offspring  is  beyond  dispute  ;  and  we  are  now 
asked,  as  against  the  weight  of  evidence,  to  reverse  the  judg- 
ment rendered.  The  facts  thus  established  invoke  the  old  rule 
of  law,  "  semper  praesumitur  pro  matrimonio,"  and  the  burden 
of  proof  is  thus  cast  upon  the  defendants. 

What  have  they  offered  to  disprove  the  fact  of  marriage  ? 
A  registry  of  baptism  with  which  Mrs.  Hynes  is  not  shown  to 
have  been  connected,  and  an  offer  of  proof  of  a  lease  of  prem- 
ises taken  in  her  former  name  of  Saunders,  which  she  failed 
to  identify. 

The  jury  have  found,  as  above  shown,  that  Wm.  R.  Ilynes 
at  -the  time  of  his  alleged  contract  of  marriage  was  a  citizen 
of  the  State  of  New  York  and  temporarily  sojoifrning  in 
London ;  and  that  the  parties  to  said  contract  entered  into  the 
same  with  the  intention  of  returning  to  and  residing  in  the 

CJ  .          O 

State  of  New  York.  Mr.  Ilynes  owned  property  in  the  city 
of  New  York,  that  he  once  resided  here  is  undisputed,  and  I 
cannot,  confronted  by  the  verdict  of  the  jury,  hold  that  he 
was  not  a  resident  of  this  State  at  the  time  of  his  alleged  mar- 
riage. 

This  court  is  on  record  as  to  a  marriage  of  this  character — 
per  verba  de  presenti  (Davis  v.  Davis,  7  Daly,  308),  and  the 
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same  theory  is  affirmed  by  the  supreme  court  of  the  United 
States  in  Meister  v.  Moore  (6  Otto,  76). 

Conceding,  however,  for  the  purpose  of  argument,  the  in- 
validity of  the  marriage  in  England,  that  upon  the  English 
Channel  and  the  subsequent  one  in  France  next  claim  atten- 
tion. 

There  was  no  proof  of  the  nationality  of  the  vessel  in 
which  the  parties  sailed,  and  the  court  cannot  indulge  in  in- 
ferences upon  this  point  (Piers  v.  Piers,  2  H.  L.  Gas.  331 ; 
Morris  v.  Davies,  5  Clark  &  F.  163 ;  Bishop  Mar.  &  Div. 
457). 

Assuming  then,  as  the  verdict  of  the  jury  warrants,  that 
the  parties,  who  were  able  to  contract,  did  contract  a  njar- 
riage  with  a  view  to  a  future  residence  in  the  State  of  New 
York,  of  which  one  of  the  contracting  parties  has  been  found 
to  have  been  a  resident,  the  presumption  is  in  favor  of  the 
validity  of  the  marriage  (Clayton  v.  Wardell,  4  N.  Y.  230; 
Cavjolle  v.  Ferrie,  23  N.  Y.  90 ;  Bissell  v.  Bissell,  55  Barb. 
325). 

The  testimony  offered  to  prove  the  French  law  as  to  mar- 
riage, did  not  meet  the  requirements  of  our  statute.  It 
demands  that  the  authenticity  of  a  foreign  law  or  statute  be 
established.  . 

The  testimony  of  Michael  Key  (the  witness  called  for  that 
purpose)  showed  that  he  had  not  been  in  France  since  1859, 
and  the  Code  of  law  produced  was  published  subsequent 
to  his  departure  from  that  country.  Moreover,  the  witness 
testified  ^that  there  were  Codes  of  the  French  law  edited 
or  published  by  Seriat,  Kogron,  and  by  a  great  many  other 
people. 

What  reliability  can  be  placed  upon  such  testimony  ?  Does 
it  establish  as  a  fact  what  the  law  of  France  was  when  this 
marriage  was  alleged  to  have  been  contracted  ?  Clearly  not. 
Since  1859  that  law  may  have  been  repealed,  modified  or  so 
amended  as  to  embrace  the  legality  of  the  marriage  in  question. 
The  defendants  were  bound  to  establish  affirmatively  what  the 
law  of  France  was  at  the  time  of  this  marriage. 

I  find  no  error  in  the  refusal  of  the  judge  at  trial  to  admit 
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the  testimony  of  the  witness  Loader  in  relation  to  a  comparison 
of  the  handwriting  of  Mrs.  Hynes.  The  rule  is  well  settled, 
that  signatures  cannot  be  shown  in  evidence  merely  for  the 
purpose  of  comparison,  but  only  when  the  instrument  to  which 
they  are  affixed  has  been  offered  in  proof  of  some  other  fact 
(  Wharton  Eo.  §  712,  713  ;  VanWyck  v.  Mclntosh,  11  N.  Y. 
439 ;  Moore  v.  U.  S.,  1  Otto,  270). 

I  have  reviewed  the  several  exceptions  in  this  case  and  find 
no  substantial  error  in  the  rulings.  It  was  tried  upon  the 
theory  that  a  citizen  of  this  State,  temporarily  sojourning 
abroad,  should,  so  far  as  property  in  this  State  is  concerned,  be 
held  to  the  consequences  of  his  own  act.  The  jury  having  found 
affirmatively  on  all  the  distinctive  facts  at  issue,  and  no  error 
of  record  appearing,  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 

VAN  BRUNT,  J. — The  rule  seems  to  be  well  settled  th.it 
the  validity  of  a  marriage  is  to  be  determined  by  the  lex 
loci  contractus.  So  well  recognized  had  this  rule  become 
that  Congress,  in  1860,  fofind  it  necessary  to  pass  an  act  in 
relation  to  the  marriage  of  American  citizens  in  foreign  coun- 
tries. 

American  citizens  had  been  in  the  habit  of  entering  into 
marriage  contracts  at  the  various  consulates  according  to  the 
law  of  their  domicil,  under  the  supposition  that  as  the  consulate 
was  under  the  American  flag,  the  contract  was  to  be  deemed 
to  have  been  entered  into  upon  American  soil,  and  therefore 
valid,  and  to  be  governed  by  the  lex  domicilii,  no  matter  what 
might  be  the  law  regulating  marriage  of  the  country  in  which 
the  consulate  was  situated.  This  position,  however,  being  rec- 
ognized as  entirely  false,  and  it  being  established  that  the  lex 
loci  determined  the  validity  of  such  marriage,  Congress,  in 
1860,  passed  an  act  providing  that  "  marriage  in  the  presence 
of  any  consulate  officer  of  the  United  States,  between  persons 
who  would  be  authorized  to  marry  if  residing  in  the  District  of 
Columbia,  shall  be  valid  to  all  intents  and  purposes,  and  shall 
have  the  same  effect  as  if  so  solemnized  within  the  United 
States." 
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It  is  true  that  decisions  may  be  found  applying  the  lex 
dormcilii  to  such  contracts,  but  in  every  such  case  the  recog- 
nized rule  of  law  has  been  put  aside,  because  of  the  hardship 
which  it  would  work  in  that  particular  case. 

The  marriage  in  the  case  at  bar,  which  is  alleged  to  have 
been  entered  into  in  London,  would  seem  to  be  void. 

As  to  the  marriage  entered  into  upon  the  packet  running 
between  Dover  and  Calais,  it  would,  it  seems  to  me,  be  a  vio- 
lent presumption  to  suppose  that  the  vessel  carried  ths  Ameri- 
can flag.  The  vessel  appears  to  have  been  one  plying  between 
Dover,  an  English  port,  and  Calais,  a  French  port,  only  twenty- 
one  miles  distant.. 

The  marriage  which  the  jury  found  was  entered  into  in 
France  was  not  a  ceremonial  marriage,  but  an  agreement  of 
marriage  entered  into  per  verba  depresenti. 

Such  a  marriage  is  valid  according  to  the  laws  of  the  State 
of  New  York,  and  according  to  the  common  and  civil  law;  and 
as  there  was  no  competent  evidence  given  as  to  what  the  law  of 
marriage  is  in  France,  as  is  shown  by  Judge  LARREMORE'S 
opinion,  the  presumption  is  that  tbe  law  of  France  is  either  the 
same  as  that  of  the  State  of  New  York,  or  the  common  or  civil 
law  ;  and  as  the  marriage  contract  found  by  the  jury  to  have 
been  entered  into  in  France  is  valid  by  either  of  these  laws, 
such  marriage  must  be  held  by  the  courts  of  this  State  to  be 
valid.  The  judgment  must  be  affirmed,  with  costs. 

BEACH,  J.,  concurred. 
Judgment  and  order  affirmed.* 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court 
of  appeals,  September  21st,  1880  (see  82  N.  Y.  41). 
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HAEOLD  DOLLNEK  et  al.,  Appellants,  against  WILLIAM  LINTZ, 

Respondent. 

(Decided  December  1st,  1879.) 

In  an  action  upon  a  promissory  note,  by  indorsees  from  the  payee,  against 
the  maker,  evidence  of  what  the  payee  said  to  the  plaintiffs  when  lie 
transferred  the  note  to  them  may  properly  be  excluded,  where  there  is  no 
attempt  to  show  that  the  plaintiffs  are  not  bond  fide  holders. 

Although  an  interrogator}1"  to  a  witness  examined  under  a  commission  is 
improperly  excluded  on  the  trial,  the  judgment  will  not  on  that  account 
be  reversed,  where  the  interrogatory  appears  to  have  been  fully  answered 
in  other  parts  of  the  deposition. 

Where  testimony  taken  under  a  commission  is  read  on  the  trial,  evidence 
to  impeach  the  reputation  of  the  witness  for  truth  and  veracity,  is  not 
limited  to  the  time  of  taking  his  testimony.  He  becomes  a  witness  in  the 
cause,  not  when  his  deposition  is  taken,  but  when  it  is  read  on  the  trial; 
and  if  at  that  time,  or  any  previous  time,  his  character  has  been  pro- 
nounced bad  by  his  neighbors,  the  fact  may  be  proved. 

A  verdict  will -not  be  set  aside  as  against  the  evidence,  where  the  theory  of 
the  case  adopted  by  the  jury  is  not  inconsistent  with  the  evidence, 
although  the  court  might  incline  to  a  contrary  finding  on  the  facts. 

APPEAL  from  a  judgment  of  this  court,  entered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  on  the  judge's  minutes. 

The  facts  are  stated  in  the  opinion. 
Johnson  &  Oantine,  for  appellants. 
jS.  II.  TJiayer,  for  respondent. 

VAN  HOESEN,  J. — Lintz  was  sued  as  the  maker  of  a  note  of 
which  the  plaintiffs  were  the  holders,  and  in  his  answer  he 
denied  that  the  note  was  ever  made  by  him.  lie  also  denied 
that  he  had  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  note  had  been  indorsed  to  the  plaint- 
iffs. The  real  point  in  dispute  was  whether  or  not  the  note  was 
a  forgery.  The  jury  found  that  it  was  a  forgery,  and  from  the 
VOL.  IX. -2 
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judgment  entered  upon  a  verdict  for  the  defendant  the  plaint- 
iffs appeal. 

Upon  the  trial  the  plaintiffs  sought  to  prove  what  one  Eneas, 
the  payee  of  the  note,  said  to  the  plaintiffs  when  he  transferred 
the  note  to  them.  Upon  the  objection  of  the  defendant,  the 
court  excluded  the  question.  We  think  the  ruling  proper. 
There  was  no  attempt  to  show  that  the  plaintiffs  were  not  bond, 
fide  holders.  Had  there  been,  it  might  have  been  proper  under 
certain  circumstances  for  the  plaintiffs  to  show,  in  rebuttal,  that 
Eneas  did  not  apprise  them  of  any  facts  tending  to  show  the 
note  to  be  invalid.  But  all  that  it  was  necessary  or  proper  for 
the  plaintiffs  to  prove  in  the  first  instance,  was  the  bare  fact 
that  the  note  was  indorsed  to  them.  What  Eneas  said  could 
not  enlarge  their  rights  against  the  defendant.  There  is  no 
force  in  the  plaintiffs'  argument  that  proof  of  what  Eneas  said 
would  corroborate  the  evidence  that  Blatchley  was  sent  with  the 
note  to  the  defendant,  to  ascertain  if  it  were  good,  and  would 
be  paid. 

It  was  error  to  exclude  the  twelfth  interrogatory  to  Eneas ; 
but  the  case  shows  the  interrogatory  to  have  been  answered. 
The  evidence  appearing  at  folios  58  and  59  is  a  full  response 
to  every  branch  of  the  interrogatory. 

The  testimony  was  taken  upon  commission  in  September, 
1877,  and  the  trial  of  the  action  was  had  in  February,  1879. 
On  the  trial,  several  witnesses  were  called  to  impeach  Eneas. 
They  were  asked  :  "  What  is  his  reputation  for  truth  and  ve- 
racity ?"  The  plaintiffs  objected  on  the  ground  that  the  inquiry 
should  be  limited  to  his  character  at  the  time  his  testimony  was 
taken  on  commission.  If  there  were  any  rule  that  a  witness 
could  be  impeached  only  by  showing  his  character  to  be  bad  at 
the  moment  he  is  testifying,  still  the  question  would  have  been 
perfectly  competent.  Eneas  became  a  witness  in  the  cause,  not 
when  his  deposition  was  taken,  but  when  it  was  read  upon  the 
trial.  If  at  the  time  of  the  trial,  or  at  any  previous  time,  the 
witness's  character  has  been  pronounced  bad  by  his  neighbors, 
the  fact  may  be  proved  (Graham  v.  Chrysta^  2  Keyes,  21 ; 
Sleeper  v.  Van,  Middlesworth,  4  Denio,  431).  But  the  char- 
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acter  of  Eneas  in  1877  was  fully  proven  by  the  witnesses,  and 
the  plaintiffs  have  nothing  to  complain  of  on  that  score. 

After  the  genuine  note  had  been  admitted  without  objec- 
tion, the  plaintiffs  objected  to  an  answer  of  the  defendant  to 
the  effect  that  the  genuine  note  had  been  paid. 

The  objection  came  too  late.  There  appears  to  have  been 
no  objection  to  the  question,  and  the  answer  of  the  witness  was 
responsive. 

It  is  said  that  the  verdict  was  against  the  evidence,  and 
that  the  jury  must  have  made  a  mistake,  or  been  under  the  in- 
fluence of  passion  or  prejudice.  I  have  carefully  read  the  evi- 
dence and  I  think  it  fully  proved  that  the  plaintiffs  sent  their 
clerk  to  see  the  defendant,  and  ask  if  the  note  which  Eneas  of- 
fered them  would  be  paid.  Blatcbley,  the  clerk,  accompanied 
by  Eneas,  went  to  the  office  of  the  defendant,  where  Eneas 
produced  a  paper,  which  the  defendant  said  'he  expected  to  pay 
when  it  fell  due.  Blatchley,  on  his  return,  told  the  plaintiffs 
what  the  defendant  had  said,  and  the  plaintiffs  then  advanced 
to  Eneas  the  sum  of  $2,000  on  the  strength  of  the  note,  which 
Eneas  then  indorsed  to  them.  It  is  true  that  the  defendant 
says  he  has  no  recollection  of  Blatchley's  coming  to  the  office 
with  the  note,  but  Blatchley's  memory  is  clear,  and  the  sur- 
rounding circumstances  corroborate  him  completely.  There  is 
no  doubt  that  some  note  was  exhibited  to  the  defendant.  And 
here  is  where  the  difficulty  arises.  Was  it  the  forged  note 
which  the  plaintiffs  obtained  from  Eneas  that  was  shown  to  the 
defendant'^  The  defendant  had  for  years  been  in  the  habit  of 
exchanging  notes  with  Eneas,  and  had  lent  him  a  note  of  the 
very  date,  and  for  the  very  amount,  of  the  note  in  suit.  When 
Eneas  went  with  Blatchley.  to  the  defendant's  office,  Eneas 
took  from  Blatchley  the  note  which  the  plaintiffs  had  given  to 
Blatehiey  to  show  the  defendant.  It  was  Eneas  who  exhibited 
the  note  to  the  defendant,  and  asked  if  it  would  be  paid.  On 
leaving  the  defendant's  office,  Eneas  handed  back  to  Blatchley 
a  paper  which  Blatchley  believes  to  be  the  very  one  which  he 
had  placed  in  Eneas's  hand. 

The  defendant's  theory  is  that  Eneas,  who  had  a  genuine 
note  of  the  defendant,  exhibited  that,  and  that  the  forged  copy 
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whicli  the  plaintiffs  took,  was  not  shown  to  the  defendant.  The 
jury  adopted  that  theory,  and  I  cannot  say  that  the  evidence  is 
inconsistent  with  it.  My  own  inclination,  had  1  been  on  the 
jury,  would  have  been  to  find  for  the  plaintiffs.  But  1  should 
not  distrust  the  judgment  of  a  man  who  concluded  upon  the 
evidence  that  Eneas,  who  was  a  forger,  played  the  trick  of  ex- 
hibiting one  note  and  selling  another. 

The  verdict  was  not,  therefore,  against  one  view  of  the  evi- 
dence which  might  very  well  be  taken. 

The  judgment  and  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

CHAULES  E.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.  con- 
curred. 

I  Judgment  and  order  affirmed. 

A  motion  for  a  re-argument  of  the  appeal  was  subsequently 
made  by  the  appellants,  upon  the  grounds  that  the  court  was 
mistaken  in  holding  that  the  twelfth  direct  interrogatory  to 
the  witness  Eneas  had  been  in  fact  answered,  and  also  in  hold- 
ing that  there  was  evidence  to  sustain  the  jury  in  finding  that 
Eneas  might  have  substituted  a  genuine  note  for  the  forgery, 
at  the  interview  of  Blatchley  and  Eneas  with  the  defendant. 

CHARLES  P.  DALY,  Chief  Justice. — A  re-argument  is  asked 
for,  in  this  case,  not  upon  any  of  the  grounds  upon  which,  in 
the  court  of  appeals,  and  in  this  court,  a  re-argument  is  granted 
(Curley  v.  Tomlinson,  5  Daly,  283),  but  because  the  appellant 
desires  to  argue  over  again  what  has  already  been  argued  and 
passed  upon  ;  and  if  we  granted  a  re-argument  in  this  case,  we 
would  have  to,  or  ought  to,  grant  one  hereafter  in  every  instance, 
where  the  defeated  party  wishes  to  argue  the  cause  over  again. 

YAN  BKTJNT,  J.,  concurred. 

Motion  for  re-argument  denied.* 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court  of 
appeals,  March  22d,  1881  (see  84  N.  Y.  669). 


-NEW  YORK— FEBRUARY,   1880.  21 

Mclntvre  ®.  San  ford. 


THOMAS  MC!NTYKE.  Appellant,  against  PHILIP  SANFORD  et  al., 
Respondents. 

(Decided  February  2d,    1880.) 

In  an  execution  against  the  property  of  the  plaintiff,  issued  upon  a  judg- 
ment in  favor  of  the  defendant  in  the  action,  a  transposition  of  the  words 
plaintiff  ami  defendant  in  such  manner  that  the  defendant  is  described  as 
plaintiff  and  the  plaintiff  as  defendant,  is  not,  alone,  aground  for  setting 
aside  a  sale  under  the  execution,  where  no  one  has  been  misled  by  the 
error. 

A  sale  of  real  estate  under  an  execution  will  not  be  set  aside  merely  be- 
cause the  levy  upon  such  real  estate  was  not  made  until  one  hundred  and 
twenty  days  after  the  issuing  of  the  execution.  The  rules  applicable  to 
dormant  executions  do  not  apply  to  a  levy  upon  real  estate,  for  the  reason 
that  an  execution  against  real  estate,  no  matter  when  issued,  relates  back 
to  the  docketing  of  the  judgment,  and  is  a  mere  power  of  sale  in  the 
hands  of  the  sheriff ;  while,  as  against  personal  property,  an  execution, 
becomes  a  lien  only  when  levied,  anil  such  an  execution  is  not  allowed  to 
lie  dormant  in  the  hands  of  the  sheriff,  to  be  levied  only  when  a  subse- 
quent execution  comes  into  his  hands. 

Real  property  sold  under  an  execution  was  described  as  two  lots  of  land, 
known  and  distinguished  on  a  certain  map,  "as  lots  Nos.  9  and  10,  and 
together  bounded  and  described  as  follows;"  giving  the  dimensions  of 
both  lots  taken  as  one  parcel ;  but  the  dimensions  of  the  separate  lots 
were  given  upon  and  could  be  ascertained  from  the  map  referred  to  in 
the  description.  Held,  that  it  was  the  duty  of  the  sheriff  to  sell  the  two 
lots  separately,  and  that  a  sale  by  him  of  both  lots  in  one  parcel,  no  ac- 
quiescence or  laches  on  the  part  of  the  judgment  debtor  being  shown, 
should  be  set  aside. 

APPEAL  from  a  judgment  of  tins  court,  entered  upon  find- 
ings on  trial  without  a  jury. 

The  action  was  brought  to  set  aside  a  sale  of  real  property 
under  an  execution,  on  grounds  which  are  stated  in  the  opin- 
ion. Upon  trial  without  a  jury,  the  complaint  was  dismissed, 
and  on  the  findings  dismissing  the  complaint  judgment  was 
entered  for  the  defendants.  From  this  judgment  the  plaintiff 
appealed. 
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Mclntyre  v.  Sanford. 
Charles  II.  Truax,  for  appellants. 

Abbott  Brothers,  for  respondent. 

YAN  BRUNT,  J. — This  is  an  action  to  set  aside  a  sale  under 
an  execution,  'because  of  misdescription  of  parties  in  the  execu- 
tion, delay  in  making  the  levy,  and  because  the  land  sold,  con- 
sisting of  two  parcels,  was  sold  as  one. 

The  first  objection  does  not  seem  to  be  of  sufficient  gravity 
to  entitle  it  to  much  weight.  The  error  did  not  mislead  any 
one,  and  the  words  plaintiff  and  defendant,  which  were  trans- 
posed, were  mere  surplusage  and  could  have  been  left  out  with- 
out in  any  way  injuring  the  validity  of  the  process. 

The  levy  was  not  made  until  one  hundred  and  twenty  days 
after  the  issuing  of  the  execution.  The  rules  applicable  to 
dormant  executions  do  not  apply  to  a  levy  upon  real  estate, 
and  the  reason  is  that  an  execution  against  real  estate,  no  matter 
when  issued,  relates  back  to  the  docketing  of  the  judgment  aud 
is  a  mere  power  of  sale  in  the  hands  of  the  sheriff.  The  rule  is 
entirely  different  in  the  case  of  executions  against  personal  prop- 
erty. Such  executions  become  a  lien  upon  the  property  levied 
upon  only  at  the  time  of  the  levy,  and  the  law  will  not  allow  a 
sheriff  to  allow  such  an  execution  to  lie  dormant  in  his  hands,  to 
be  levied  only  when  a  subsequent  execution  comes  into  his  hands. 

The  objection  that  the  land  consisted  of  two  parcels  and 
was  sold  as  one  seems  to  be  of  more  importance. 

The  statute  provides  that  when  the  real  estate  shall  consist 
of  several  known  lots,  tracts  or  parcels,  such  lots,  tracts  or  par- 
cels shall  be  separately  exposed  for  sale. 

In  the  case  of  Cunningham,  v.  Cassidy  (17  1ST.  Y.  270)  the 
land  sold  consisted  of  ten  building  lots  which  were  sold  as  one 
parcel,  and  the  court  held  that  it  was  clearly  the  duty  of  the 
sheriff  to  sell  the  lots  separately,  but  that  the  omission  to  fol- 
low the  statute  in  this  respect  did  not  make  the  sale  absolutely 
void,  but  voidable,  at  the  instance  of  the  party  aggrieved,  and 
that  the  right  to  avoid  the  sale  might  be  lost  by  acquiescence 
or  a  neglect  to  assert  the  right  within  a  reasonable  time. 

In  .the  case  at  bar  the  premises  are  described  as  two  parcels 


NEW   YORK- FEBRUARY,   1880.  23 


McLaughlin  «.  Teasdalc. 


known  and  distinguished  on  a  certain  map  as  lots  number  9 
and  10.  It  is  true  that  in  giving  the  dimensions  of  the  lots 
they  are  taken  together,  but  an  inspection  of  the  diagram 
shows  that  there  was  no  difficulty  in  separating,  as  the  dimen- 
sions of  lots  9  and  10  are  given  upon  the  map  referred  to  in 
the  description  ;  and  the  case  in  this  respect  seems  to  be  entirely 
parallel  with  the  case  of  Cunningham  v.  Cassidy,  cited  above. 

Under  these  circumstances  the  sheriff  was  bound  to  sell  in 
parcels  to  separate  the  lots,  and  if  such  had  been  his  course  it 
is  possible  that  such  gross  inadequacy  of  price  would  not  have 
resulted. 

There  is  no  evidence  of  any  acquiescence  or  laches  upon 
the  part  of  the  plaintiff,  this  action  being  commenced  within  a 
reasonable  time  after  he  was  apprised  of  this  sale. 

I  am  of  the  opinion,  therefore,  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LAKKEMOKE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


JOHN  MCLAUGHLIN,  Respondent,  against  ADELINE  C.  TEASDALE 
et  al.,  Appellants. 

(Decided  February  3d,  1880.) 

A  resale  of  real  property,  gold  by  a  referee  under  a  judgment  in  an  action 
for  foreclosure  of  a  mortgage,  will  not  be  ordered  merely  because  the 
property  was  not  sold  in  separate  parcels,  where  it  appears  that  no  re- 
quest to  sell  in  parcels  was  made  to  the  referee;  that  the  referee,  upon  an 
investigation  of  the  question,  became  satisfied  that  the  property  should 
be  sold  in  bulk;  and  that  the  premises,  although  consisting  of  several  lots, 
have  been  so  built  upon  as  really  to  constitute  one  establishment. 

An  arrangement  by  the  purchaser  at  such  a  sale,  with  the  plaintiff  in  the 
action,  made  before  the  sale,  by  which,  in  case  he  becomes  the  purchaser, 
the  plaintiff  is  to  take  from  him  a  mortgage  upon  the  premises,  is  not  a 
ground  for  ordering  a  resale,  although  the  terms  of  sale  announced  by 
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the  auctioneer  contain  no  such  privilege,  if  those  terms  are  in  them- 
selves not,  objectionable.  Such  an  agreement  to  loan  does  not  deter 
others  from  bidding. 

APPEAL  from  an  order  of  this  court  denying  a  motion  for  a 
resale  of  premises  sold  under  a  judgment  in  an  action  for  fore- 
closure of  a  mortgage. 

The  grounds  of  the  motion  are  stated  in  the  opinion. 
Dennis  McMahon,  for  appellants. 
Sacketts  &  Lang,  for  respondent. 
George  A.  Black,  purchaser,  in  person. 

VAN  BEFKT,  J. — I  am  unable  to  see  any  ground  for  order- 
ing a  resale  of  the  premises  in  question. 

That  they  were  not  sold  in  separate  parcels,  it  seems  to  me 
cannot  be  a  valid  objection,  because  no  request  to  sell  in  par- 
cels was  made  to  the  referee ;  because  the  referee  investigated 
the  question  as  to  the  advisability  of  selling  in  parcels  and  be- 
came satisfied  that  it  should  be  sold  in  bulk ;  and  because  the 
premises,  although  consisting  of  several  lots,  seem  to  have  been 
so  built  upon  as  really  to  constitute  one  establishment. 

The  objection  that  the  purchaser  had  an  arrangement  with 
the  plaintiff  to  take  a  mortgage  upon  the  premises  in  case  he 
became  the  purchaser,  whereas  the  terms  of  sale  renounced  by 
the  auctioneer  contained  no  such  privilege,  seems  to  be  un- 
tenable. 

The  plaintiff  might  well  be  willing  to  make  a  loan  upon  the 
premises  if  one  person  bought,  which  he  would  be  entirely  un- 
willing to  make  if  another  person  bought.  The  terms  an- 
nounced by  the  auctioneer  were  such  as  the  plaintiff  had  the 
right  to  exact,  and  this  agreement  to  loan  in  case  one  particular 
person  bought  did  not  deter  any  person  from  bidding  upon  the 
sale.  I  think,  therefore,  that  the  order  appealed  from  should  be 
affirmed,  with  costs  and  disbursements. 


NEW   YORK— FEBRUARY,   1830. 


Gross  v.  Bouton. 


CHARLES  P.  DALY,  Cli.  J.,  concurred. / 
Order  affirmed,  with  costs. 


JACOB  A.   GROSS,   Respondent,  against   JAMES   "W.  BOUTON, 
Impleaded,  &c.,  Appellant. 

(Decided  February  3d,  1880.) 

Pending  appeals  from  judgments  upon  which  executions  had  been  issued 
in  each  of  four  actions  against  the  same  defendant,  an  order  was  made 
that,  upon  the  defendant  filing  a  proper  undertaking  in  each  of  the 
actions,  and  the  justification  by  the  sureties,  and  approval  of  the  under- 
takings by  a  justice  of  the  court,  the  plaintiff's  proceedings  should  bo 
stayed  and  die  execution  superseded.  For  the  purpose  of  complying 
with  this  order,  the  defendant  procured  B.  and  C.  to  execute  joint  under- 
takings in  each  of  the  four  actions,  and  at  the  time  fixed  for  the  justifi- 
cation of  the  sureties,  B.  attended  and  was  examined  as  to  his  sufficiency, 
and  his  examination  was  sworn  to  before  the  justice;  but  C.  did  not 
attend.  Thereupon  an  order  was  made  that  the  defendant  be  allowed  to 
substitute  a  new  surety  in  place  of  C.,  ami  that  such  new  surety  should 
justify  on  a  day  named,  and  that  new  undertakings  should  be  executed 
and  filed  on  that  day  in  each  case.  The  defendant  filed  new  undertak- 
ings in  all  the  actions,  each  executed  by  two  new  sureties,  who  were  ex- 
amined and  justified,  and  the  new  undertakings  were  approved  by  the 
justice.  The  undertakings  executed  by  B.  and  C.  were  never  presented 
to  the  justice  for  approval,  and  the  sufficiency  of  B.  was  never  passed 
upon  by  him.  In  an  action  against  B.  and  C.  on  the  undertakings  exe- 
cuted by  them, — Held,  that  a  refusal  of  the  judge  to  charge  the  jury  as 
requested  on  behalf  of  the  defendant  B. ,  that  the  undertakings  sued  on 
were  not  approver!  by  the  court,  was  error;  as,  without  such  instruction, 
the  jury  might  well  suppose  that  the  swearing  by  B.  to  his  justification 
before  the  justice  was  equivalent  to  an  acceptance  of  him  as  surety  by 
the  justice. 

So,  a  refusal  to  charge  as  requested  on  behalf  of  the  defendant  B.,  that  the 
co-surety  with  B.  not  having  justified,  B.  was  exonerated  frcm  liability, 
was  error.  By  the  terms  of  the  order,  pursuant  to  which  the  under- 
takings were  executed,  they  were  not  to  operate  as  a  stay  until  the  justi- 
fication of  the  sureties  and  approval  of  the  judge;  and  C.,  the  co-surety, 
having  failed  to  justify,  and  the  undertakings  being  joint  and  not  several, 
B.  was  discharged  as  well  as  C.  No  damage  could  have  been  sustained 
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by  tli3  plaintiffs  from  the  giving  of  the  undertakings,  as  they  could  not 
operate  as  a  stay  until  justification  and  approval. 

Neither  could  B.  be  held  liable  upon  the  undertakings  on  an  alleged  parol 
agreement  that  he  would  consider  himself  bound.  Such  an  agreement 
would  be  clearly  within  the  statute  of  frauds.  Nor  did  he  remain  liable 
upon  the  uudartakings  in  the  absence  of  any  agreement  to  release  him 
from  responsibility.  He  had  the  right  to  claim  the  joint  liability  of  his 
co-surety  as  a  condition  of  his  obligation.  That  was  the  undertaking  he 
signed,  and  no  other;  and  that  undertaking  could  not  be  made  several 
by  parol. 

\ 

APPEAL  from  a  judgment  of  this  court,  entered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial.  I 

In  February,  1868,  four  judgments  were  obtained  in  the 
marine  court  against  Joseph  It.  Laurent,  each  for  $778.44. 

The  said  Laurent  appealed  from  each  of  these  judgments : 
executions  having  been  issued  a  motion  was  made  for  a  stay  of 
proceedings,  and  the  court  made  an  order  that  a  stay  should 
be  granted,  and  the  executions  should  be  superseded  upon  the 
filing,  justification  and  approval  of  a  proper  undertaking  to  be 
made  upon  behalf  of  the  defendant,  with  two  sureties  in  each 
of  the  actions ;  and  for  the  purpose  of  complying  with  the  order 
the  said  Laurent  caused  an  undertaking  on  appeal  to  be  exe- 
cuted by  the  defendants,  Bouton  and  Courteille. 

The  defendant  Bouton  attended  before  the  judge  for  the 
purpose  of  justification  at  the  time  mentioned  in  the  order,  and 
was  examined  as  to  his  sufficiency  as  a  surety,  but  his  co-surety, 
Courteille,  did  not  attend. 

In  consequence  of  the  non-attendance  of  Courteille,  the 
court  made  an  order  on  March  19th  that  the  defendant  be  al- 
lowed three  days  further  time  in  which  to  substitute  a  new 
surety,  and  that  said  new  surety  justify  on  a  day  named,  arid 
that  new  undertakings  be  executed  and  filed  on  that  day 
with  the  clerk  in  each  case. 

On  March  27th,  1868,  the  defendant  Laurent  presented 
four  undertakings  executed  by  Alex.  B.  Kays  and  James 
Morgan,  the  undertakings  being  in  the  usual  form  to  stay 
proceedings,  and  each  of  the  sureties  justified  upon  each  of  the 
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undertakings    in   the   sum    of   $2,000,    each  judgment   being 

$*~r~o    t  t 
<  t  b.ii. 

On  the  same  day  the  sureties  were  examined  as  to  their  suf- 
ficiency, and  eacli  justified  in  the  sum  of  over  $15,000,  and 
these  undertakings  were  indorsed  at  that  time  by  the  judge 
after  such  justification,  "  approved  as  to  form  and  sufficiency." 

The  undertakings  sued  upon  were  never  presented  to  the 
judge  for  approval,  and  the  sufficiency  of  the  defendant  Bouton 
was  never  passed  upon  by  him.  On  March  30th,  1SOS,  an 
order  was  made  reciting  that  the  sureties  having  justified  in 
the  four  actions,  and  the  said  sureties  having  been  examined 
and  approved,  and  then  directing  that  the  executions  in  said 
actions  be  superseded. 

The  plaintiff  in  this  action  testifies  that  he  stated,  in  the 
presence  of  Mr.  Bouton,  that  he  was  perfectly  satisfactory  as  a 
surety,  and  that  it  was  the  understanding  that  the  defendant 
Bouton  should  remain  bound  upon  his  undertaking  notwith- 
standing the  discharge  of  his  co-surety.  This  is  denied  by  Mr. 
Bouton  and  Mr.  AVetmore.  The  judgments  appealed  from 
were  subsequently  affirmed,  and  this  action  was  brought 
against  James  W.  Bouton  and  S.  Courteille  upon  the  first  un- 
dertakings. 

The  counsel  for  the  defendants  requested  the  judge  to 
charge  the  jury  that  the  undertaking  sued  upon  was  not  ap- 
proved by  the  court,  which  the  court  failed  to  charge,  and  an 
exception  was  taken ;  also,  that  the  co-surety  with  the  defend- 
ant Bouton  not  having  justified,  the  defendant  Bouton  was  ex- 
onerated from  further  liability.  This  was  refused  and  excep- 
tion taken. 

The  learned  court  charged  the  jury  "that  the  question  of- 
liability  depends  entirely  on  this  one  question  :  was  there  an 
understanding  between  Mr.  Gross  and  Mr.  Bouton 'that  the  new 
undertaking  executed  by  Kays  and  Morgan,  or  to  be  executed 
by  some  one,  should  take  the  place  of  the  undertaking  that  Mr. 
Bouton  had  signed?"  To  this  the  defendant's  counsel  duly 
excepted.  The  court  further  charged  the  jury  "if  it  was  the 
understanding  that  Bouton's  should  stand,  then  Bouton  would 
be  liable  "  (to  this  the  counsel  for  defendant  duly  excepted), 
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"  but  if  tlie  fair  understanding  was  at  the  time  that  Mr.  Bouton's 
undertaking  should  cease  to  have  effect  and  a  new  undertaking 
with  new  sureties  should  fill  its  place,  then  the  new  undertak- 
ing would  supersede  the  old  and  Mr.  Bonton  would  cease  to 
be  liable."  To  this  the  defendant's  counsel  duly  excepted. 
The  jury  having  rendered  a  verdict  for  the  plaintiff,  a  motion 
was  made  by  the  defendants  upon  the  minutes  for  a  new  trial, 
which  was  denied.  From  the  judgment  for  the  plaintiff,  en- 
tered. upon  the  verdict,  and  from  the  order  denying  a  new  trial, 
the  defendant  Bouton  appealed. 

A.  J.  Vanderpoel,  for  appellant. 
J).  McMahon,  for  respondent. 


BRUNT,  J.  —  [After  stating  the  facts  as  above.]  —  There 
were  various  other  questions  raised  upon  the  argument  of  the 
appeal  in  this  action,  but  I  do  not  consider  it  necessary  to  dis- 
cuss any  others  than  those  mentioned  in  the  foregoing  state- 
ment. 

The  learned  judge  before  whom  this  case  was  tried  erred 
in  refusing  to  charge  the  jury,  when  requested  by  the  defend- 
ant, that  the  undertaking  signed  by  Bouton  was  not  approved 
by  the  court. 

There  is  no  evidence  that  the  judge  ever  approved  of  Bou- 
ton as  surety;  the  simple  fact  of  his  swearing  before  the  judge 
to  his  justification  does  not  raise  any  presumption  that  the 
court  knew  anything  about  the  contents  of  his  deposition,  or 
that  his  sufficiency  was  acted  upon  by  the  court  in  any  way  ; 
and  if  the  jury  supposed,  as  they  may  well  have  done,  that  the 
swearing  by  Bouton  to  his  justification  before  the  judge  was 
equivalent  to  an  acceptance  of  Bouton  as  a  surety  by  the  judge, 
it  may  have  had  great  influence  in  determining  the  question 
before  them. 

But  there  is  a  question  of  much  greater  importance  which 
is  presented.  It  must  be  conceded,  and  it  was  assumed  upon 
the  trial,  that  by  his  failure  to  justify,  Courteille,  the  co-surety, 
was  discharged  from  all  liability  upon  the  undertaking  sued 
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upon,  and  it  must  be  admitted  that  the  filing  of  the  undertak- 
ings sued  upon  under  the  circumstances  operated  in  no  way  as  a 
stay  of  the  proceedings  of  the  plaintiffs  in  the  actions  in  the 
marine  court,  because  the  undertakings  were  executed  and  filed 
pursuant  to  an  order,  made  upon  a  motion  for  a  stay  of  pro- 
ceedings, which  provided  that  the  undertakings  should  not 
operate  as  a  stay  until  the  justification  of  the  sureties  and  the 
approval  of  the  undertakings  by  one  of  the  justices. 

The  undertaking  executed  by  Bouton  and  Courteille  was 
joint  and  nut  several,  and  as  soon  as  one  surety  was  discharged 
from  liability,  the  other  was  equally  so,  unless  the  plaintiffs  in 
the  actions  have  sustained  some  damage  by  the  giving  of  the 
undertakings,  which  it  is  clear  that  they  did  not  do  in  this 
case,  as  they  could  not  operate  as  a  stay  until  justification  and 
approval. 

The  plaintiffs  in  those  actions  were  not  bound  to  except  to 
the  sufficiency  of  the  sureties  on  the  undertakings  in  order  to 
entitle  them  to  a  justification.  The  undertakings  were  to  be 
of  no  effect  until  justification  and  approval ;  and  if  the  plaintiffs 
did  not  attend  at  the  time  appointed  for  the  justification,  and 
the  sureties  did  not  justify,  and  the  undertaking  was  not 
actually  approved  by  the  court,  the  undertakings  did  not  in  any 
way  operate  as  a  stay,  and  became  a  nullity. 

That  Bouton  was  not  considered  as  held  upon  the  old  under- 
taking is  very  strongly  evidenced  by  the  order  of  March  19, 
which  provided  that  upon  the  justification  of  the  new  surety 
new  undertakings  should  be  executed  and  filed  with  the  clerk. 
It  is  claimed  that  this  applies  to  a  new  undertaking  to  be  ex- 
ecuted by  the  new  surety ;  but  this  limited  construction  cannot 
prevail,  because  it  would  follow  that  the  new  surety  must  ex- 
ecute a  new  undertaking  or  he  would  not  be  bound,  and  the 
court,  in  speaking  of  such  an  undertaking,  would  have  said  :  and 
an  additional  undertaking  should  then  be  executed,  &c. ;  but  in 
order  that  there  should  be  no  mistake  about  what  was  to  be 
done,  the  court  says,  that  new  undertakings  should  be  executed. 
If  they  were  new,  they  were  to  be  in  contradistinction  to  some- 
thing old,  and  the  clear  import  of  the  language  is  that  the  new 
was  to  take  the  place  of  the  old.  Another  very  pregnant  fact 
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in  this  case  is  that  new  undertakings  were  given,  in  this  case 
executed  by  two  sureties  who  each  justified  in  an  amount  am- 
ply sufficient  to  comply  with  the  requirements  of  the  first  order 
made,  and  these  undertakings  were  approved  b}7  the  judge 
after  justification  before  the  court,  and  further,  that  the  origi- 
nal order  requires  that  there  should  be  one  undertaking  in  each 
action  executed  to  procure  a  stay,  each  executed  by  two  sure- 
ties. Two  undertakings  executed  by  three  sureties  was  no 
compliance  with  this  order. 

Because  of  the  failure  of  Courteille  to  justify  and  the  fail- 
ure of  the  court  to  approve  the  undertakings  required  by 
the  order  to  entitle  the  defendant  to  any  advantage  under  the 
undertaking,  Bouton  never  became  liable  upon  them  ;  but  it  is 
sought  to  hoJd  him  by  a  parol  agreement  that  he  would  con- 
sider himself  bound.  As  he  could  not  be  bound  originally  as 
surety  except  in  writing,  it  is  difficult  to  see  how  he  could  be- 
come bound  by  parol  upon  an  undertaking  from  all  liability 
upon  which  he  had  been  discharged  by  operation  of  law.  Such 
an  agreement  to  become  bound  would  be  clearly  within  the 
statute  of  frauds,  and  void. 

Further,  the  learned  judge  who  tried  this  cause  charged  the 
jury  that  unless  they  found  an  agreement  to  release  him  from 
responsibility,  Bouton  remained  bound.  I  cannot  but  think 
that  here  was  error.  The  evidence  showed  that  Bouton 
was  presumptively  discharged.  No  act  was  ever  done  which 
ever  entitled  the  defendant  in  the  marine  court  judgments  to 
any  stay  whatever  because  of  the  undertakings  signed  by 
Bouton.  The  co-surety  of  Bouton,  Courteille,  had  become  dis- 
charged because  of  failure  to  justify,  and  Bouton  had  the  right 
to  claim  the  joint  liability  of  his  co-surety  as  a  condition  of 
his  obligation.  That  was  the  undertaking  he  signed,  and  no 
other,  and  that  undertaking  cannot  be  made  several  by  parol.' 

For  the  reasons  above  stated,  I  am  of  the  opinion  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LAKKEMOEE,  J.,  concurred 
in  the  result. 
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Judgment  reversed  and  uew  trial   ordered,  with  costs  to 
abide  the  event. 


SAMUEL  T.  DAUCHY,  et  al.,  Appellants,  against  PATRICK  II. 
DRAKE,  et  al.,  Eespondents. 

(Decided  February  3d,  1880.) 

In  an  action  for  the  value  of  advertising  in  newspapers,  done  under  a  con- 
tract by  which  the  advertisements  were  to  be  inserted  in  the  newspapers 
under  a  particular  head,  the  plaintiffs,  in  order  to  recover,  are  bound  to 
show  the  position  in  which  the  advertisements  appeared  in  the  papers, 
and  thus  prove  a  substantial  compliance  with  the  contract,  or  to  show  a 
waiver  of  such  compliance  by  the  defendants. 

The  plaintiffs,  who  were  advertising  agents,  having  contracts  with  the  pub- 
lishers of  a  large  number  of  newspapers  for  the  insertion  of  advertise- 
ments in  their  papers,  agreed  with  the  defendants  to  insert  certain  adver- 
tisements in  several  lists  of  newspapers,  "  in  all  1075  papers,  daily  and 
weekly,  to  occupy  same  space  and  be  set  up  as  copy  furnished,  and 
inserted  in  our  columns  under  head  of  'New  Advertisements.'"  In  an 
action  for  the  value  of  the  advertising  done  under  this  contract,  proof 
was  given  of  the  position  of  the  advertisements  in  only  200  papers,  in  60 
of  which  the  advertisements  were  not  placed  under  the  head  of  "New 
Advertisements."  Held,  that  a  finding  by  the  referee,  upon  this  evidence, 
that  the  contract  had  not  been  substantially  performed  by  the  plaint  iff  L 
must  be  sustained;  and  that  evidence  offered  by  the  plaintiffs,  that  in 
papers  where  the  advertisements  were  not  under  the  head  "  New  Adver- 
tisements "  they  actually  occupied  positions  more  advantageous  than  if 
they  had  been  under  that  head,  was  properly  excluded. 

An  examination  by  an  agent  of  the  defendants  of  advertising  done  u^doi 
the  contracts,  and  an  approval  by  him  of  the  position  of  certain  adver- 
tisements which  were  not  in  the  place  designated  in  the  contract,  would 
not  amount  to  a  waiver  of  the  condiiious  of  the  contract  ;  there  being  no 
evidence  lhat  the  defendants  ever  accepted,  as  a  whole,  the  work  clone 
by  the  plaintiffs  as  a  compliance  with  the  contract. 

APPEAL  from  a  judgment  of  this   court  entered  on  the  re- 
port of  a  referee. 

The  action  was  brought  to  recover  the  value  of  services 

O 

rendered  by  the  plaintiffs  to  the  defendants  in  publishing  cer- 
tain advertisements.     The  defendants  alleged  that  the  advertis- 
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ing  was  done  under  a  special  agreement  in  writing,  and  that 
tlie  plaintiffs  had  not  performed  the  agreement  on  their  part. 
The  facts  are  stated  in  the  opinion. 

Upon  trial  before  a  referee,  he  found  for  the  defendants, 
and  on  his  report,  judgment  was  entered  for  the  defendants. 
From  this  judgment  the  plaintiffs  appealed. 

Erastus  New,  for  appellants. 
Winchester  J3ritton,  for  respondents. 

VAN  BRUNT,  J. — On  or  about  the  26th  day  of  February, 
1870,  the  plaintiffs  sent  to  the  defendants  the  following  letter : 

"Office  of  DATTOHY  &  Co., 

New  York,  February  26,  1870. 
"  Messrs.  P.  H.  DRAKE  &  Co., 

53  Park  Place,  N.  Y. : 

"  Gents : — We  will  insert  your  advertisement  of  '  Planta- 
tion Bitters,'  and  '  Sea  Moss  Farine  '  (copy  of  which  is  hereto 
attached),  in  our  list  of  papers,  comprising  the  New  York  List 
of  two  hundred  daily  and  weekly  papers ;  New  England  List 
of  one  hundred  and  fifty  weekly  and  twenty-five  daily  papers  ; 
Middle  States  List  of  two  hundred  daily  and  weekly  papers; 
and  Great  Western  List  of  five  hundred  weekly  papers,  in  all 
1075  papers,  daily  and  weekly,  to  occupy  same  space  and  be 
set  up  as  copy  furnished,  and  inserted  in  our  columns  under 
head  of  'New  Advertisements,'  for  the  sum  of  $1,800  per 
month,  for  six  months  longer  ;  matter  may  be  changed  once  or 
twice  during  continuance  of  the  contract  at  no  additional  ex- 
pense to  you.  It  is  understood  that  there  shall  be  no  '  Inside ' 
or  '  Outside  '  papers  among  the  above. 
"  Awaiting  your  reply,  we  are 

"  Yours  very  truly, 

"DAUCHY  &  Co." 
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On  or  about  March  1,  the  defendant  returned  the  follow- 
ing reply : 

"  Office  of  P.  II.  DRAKE  &  Co., 

53,  55,  &  57  Park  Row, 
New  York,  March  1,  1870. 
"  Messrs.  DATJCHY  &  Co., 

75  Fulton  Street,  New  York  : 

"  Gentlemen  : — Referring  to  your  favor  of  25th  ulto.,  cover- 
ing propositions  for  inserting  our  advertisements  of  Farine  and 
Bitters,  in  your  list  of  1075  papers,  daily  and  weekly,  for  the 
monthly  sum  of  $1,800,  we  would  say,  that  we  accept  the  propo- 
sition, with  the  proviso,  that  if  at  the  e.xpiration  of  two  months 
from  date,  the  style  and  position  of  advertisement  should 
not  prove  satisfactory,  we  shall  have  the  privilege  of  tending 
electrotype  cut  of  matter  or  discontinuing  entirely. 

"  Resp'y  yours,  P.  II.  DRAKE  &  Co. 

"  II.  CLARK." 

The  plaintiff  commenced  the  fulfillment  of  the  contract  thns 
entered  into,  and  on  the  25th  of  April,  1870,  received  the  fol- 
lowing letter  from  the  defendants : 

"  Office  of  P.  H.  DRAKE  &  Co., 

53  Park  Place, 
New  York,  April  25,  1870. 
"  Messrs.  D AUGHT  &  Co., 

75  Fulton  Street,  New  York  : 

"  Gentlemen  : — You  will  please  consider  our  contract  with 
you  for  advertising  '  Farine  and  Bitters,'  accepted  under  date 
of  March  1,  1870,  discontinued  and  void  ;    no  further   notice  ' 
will  be  given ;  please  take  notice,  and  oblige. 

"  Yours  respectfully,  P.  II.  DRAKE  &  Co. 

"Peril.  M.  CLARK." 

The  plaintiffs  thereupon  commenced  this  action  to  recover 

for  the  work  already  performed,  and  damages  for  the  refusal  to 

allow  plaintiffs  to  continue  the  performance  of  the  agreement. 

One  of  the  defenses  set  up  was  the  failure  to  comply  with  the 
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contract  in  respect  to  the  position  of  the  advertisements.  By 
the  contract  the  advertisements  were  to  be  inserted  in  the  1075 
papers,''  in  our  column  under  the  head  of  New  Advertisements.'11 
There  was  proof  of  the  position  of  the  advertisement  in  only 
two  hundred  papers,  and  of  this  two  hundred,  in  sixty  of  them 
the  advertisement  was  not  placed  under  the  head  of  New  Ad- 
vertisements, and  there  was  no  proof  as  to  the  balance.  It  is 
claimed,  and  I  think  rightfully,  that  the  plaintiffs  were  bound 
to  show  the  position  in  which  the  advertisement  appeared  in 
the  papers,  and  thus  prove  a  substantial  compliance  with  the  con- 
tract, or  a  waiver  of  such  compliance  by  the  defendants,  in 
order  to  entitle  them  to  a  recovery.  This  they  have  utterly 
failed  to  do,  having  proved  the  position  of  the  advertisement 
in  but  two  hundred  papers  out  of  a  thousand.  But  taking  the 
most  favorable  view  for  the  plaintiffs  of  the  evidence,  and  we 
can  only  assume  that  the  same  rule  prevailed  in  the  remaining 
papers,  in  three  hundred  of  them  the  advertisement  did  not 
appear  in  the  place  required  by  the  contract.  This  certainly 
was  a  substantial  matter  and  could  not  have  been  disregarded 
by  the  referee.  The  plaintiffs  say  :  "  The  failure  to  have  the 
advertisement  in  all  the  papers  under  the  head  of  '  New 
Advertisements,'  ought  not  to  defeat  plaintiff's  claim, 
because :  1st.  It  was  not  of  the  essence  of  the  contract. 
"  There  were  other  positions  in  the  papers  more  desirable 
in  the  estimation  of  defendants  themselves,  as  appears  by  de- 
fendants' first  letter,  asking  to  have  the  advertisement  next  to 
reading  matter ;  and  upon  the  trial  plaintiffs  offered  to  show 
where  in  the  papers  the  advertisements  not  under  the  head  of 
'New  Advertisements'  actually  were,  and  to  show  that  the 
positions  that  they  actually  occupied  were  more  advantageous 
than  if  they  had  been  under  that  head."  It  is  difficult  to  see 
why  this  requirement  was  not  of  the  essence  of  the  contract. 
It  was  distinctly  set  forth  in  the  contract,  and  we  are  not  per- 
mitted to  speculate  as  to  whether  it  was  or  not  of  the  essence 
of  the  contract.  It  was  so  denominated  in  the  bond,  and  the 
defendants  were  entitled  to  have  this  condition  fulfilled.  But 
the  plaintiffs  say  that  there  were  other  positions  more  desir- 
able in  the  estimation  of  the  defendants  themselves.  "Where 
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there  is  any  such  evidence,  the  plaintiffs  have  utterly  failed  to 
point  out. 

When  evidence  was  offered  to  show  that  the  advertisements 
were  in  a  better  position  than  required  by  the  contract,  the 
evidence  was  properly  excluded,  because  the  defendants  had 
contracted  for  a  particular  position  in  the  paper,  and  they  were 
entitled  to  that,  and  no  other  could  be  forced  upon  them,  no 
matter  how  much  better  it  might  be. 

The  claim  that  by  the  examination  made  by  Clark  any  of 
the  conditions  of  the  contract  were  waived  cannot  prevail. 
Even  if  in  his  examination  he  dirl,  as  he  went  along,  approve 
of  the  position  of  certain  advertisements  which  were  not  in 
the  place  designated  in  the  contract,  there  is  no  evidence  that 
the  defendants  ever  accepted  as  a  whole  the  work  done  by 
the  plaintiffs  as  a  compliance  with  the  contract.  Almost 
immediately  after  Mr.  Clark's  examination,  the  letter  of  April 
25,  1876,  was  written,  discontiiauing  the  contract.  The  fair 
construction  of  that  letter,  written  immediately  after  the  result 
of  Mr.  Clark's  examination  was  reported  to  the  defendants, 
requires  us  to  find  that  it  was  a  notice  that  the  plaintiffs  having 
failed  to  comply  with  their  contract,  the  defendants  would  not 
be  bound  by  it. 

The  plaintiffs  cannot  show  that,  because  they  put  the  ad- 
vertisement in  what  witnesses  might  deem  a  better  position 
than  the  one  designated  in  the  contract,  therefore  they  did  not 
intend  to  depart  from  the  contract. 

They  might  possibly  be  allowed  to  show  that  by  accident, 
mistake,  or  oversight  in  some  few  instances  the  advertisements 
had  been  misplaced,  but  when  there  is  no  proof  as  to  where 
the  advertisement  was  placed  in  eight-tenths  of  the  papers,  or 
at  best  that  it  was  misplaced  in  one-third  of  them,  it  would 
take  much  more  evidence  than  this  case  affords  to  show  that 
such  departure  from  the  contract  was  unintentional.  In  the 
case  of  Phillip  v.  Gallant  (62  X.  Y.  256)  there  was  an  express 
finding  by  the  referee  that  there  had  been  a  substantial  com- 
pliance with  the  contract,  and  the  court  held  that  they  were 
bound  by  that  finding,  the  amount  allowed  for  damages  not 
being  so  inconsistent  with  the  finding  of  substantial  perform- 
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ance  as  to  authorize  a  holding  that,  as  a  matter  of  law,  the  con- 
tract was  not  substantially  performed.  The  case  at  bar  differs 
from  the  one  above  cited  in  one  very  important  particular,  in 
this,  that  the  referee  has  found  in  the  case  at  bar,  upon  proper 
evidence,  and  properly,  ae  we  think,  that  there  has  not  been  a 
substantial  compliance  with  the  contract ;  whereas  in  the  cases 
cited  the  finding  of  the  referee  was  exactly  to  the  contrary.  I 
am  of  the  opinion,  therefore,  thai  the  judgment,  should  be 
affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


PEANE  BRUMMER,    Respondent,    against  JACOB   COHN,   Ap- 
pellant. 

(Decided  February  2d,  1880.) 

The  statute  (L.  1840,  c.  80),  which,  as  amended  (L.  1858,  c.  187:  L.  1862, 
c.  70 ;  L.  1866,  c.  656;  L.  1870,  c.  277),  enables  a  married  woman  to 
"  cause  her  husband's  life  to  be  insured  for  her  use  for  any  definite  period 
or  for  the  term  of  his  natural  life,"  the  insurance  to  be  payable  to  her 
"  in  case  of  her  surviving  such  period  or  term  "  (L.  1866,  c.  656),  applies 
to  an  endowment  policy  on  the  husband's  life,  payable  to  the  wife  or  her 
executors,  administrators  or  assigns,  on  a  certain  date,  or  upon  the  death 
of  the  h"  :band  before  that  date,  and  such  a  policy  is  therefore  not  assign- 
able. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  find- 
ings on  trial  before  the  court  without  a  jury. 

The  action  was  brought  to  compel  the  re-assignment  to  the 
plaintiff,  a  married  woman,  of  a  policy  of  insurance  on  the  life 
of  her  husband,  which  policy  she  had  previously  assigned  to 
the  defendant  as  collateral  security  for  the  repayment  of  money 
loaned  by  the  defendant  to  her  husband.  The  facts  are  stated 
in  the  opinion.  Upon  trial  by  the  court  without  a  jury,  judg- 
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ment  was  entered  for  the  plaintiff.     From  this  judgment  the 
defendant  appealed. 

Julien  T.  Davies,  for  appellant. 
A.  Blumenstiel,  for  respondent. 

LA.RREMORE,  J. — On  May  12,  1868,  in  consideration  of  rep- 
resentations made  in  the  application  hereinafter  referred  to, 
and  in  consideration  of  the  sum  of  $287.30,  duly  paid  to  the 
Mutual  Life  Insurance  Company  of  New  York,  by  Peane 
Brummer,  the  respondent,  wife  of  Aaron  Brummer,  and  in 
consideration  of  the  annual  payment  of  a  like  amount  on  or 
before  May  12,  in  each  and  every  year  during  the  continuance 
of  the  policy  l*ereinafter  mentioned,  the  said  company  did 
insure  the  life  of  the  said  Aaron  Brummer  in  the  amount  of 
$10,000.  Said  company  promised  to  pay  said  amount  to  the 
said  Feane  Brummer,  her  executors,  administrators  or  assigns, 
on  May  13,  1883,  or  within  sixty  days  after  due  notice  and 
proof  of  the  death  of  the  said  Aaron  Brummer,  should  lie  die 
previous  to  said  date.  This  agreement  and  certain  covenants 
and  conditions  were  embraced  in  a  policy,  No.  81,430,  issued 
by  said  company  to  said  Peane  Brummer,  and  upon  which  the 
premiums  therein  mentioned  have  been  duly  paid  by  her  hus- 
band. On  July  11,  1874,  Mrs.  Brummer  assigned  this  policy 
to  the  appellant  Cohn,  and  guaranteed  the  validity  of  the 
assignment.  The  respondent  brought  suit  to  compel  a  re- 
assignment of  the  policy,  alleging  in  her  complaint  that  said 
assignment  was  made  as  security  for  a  loan  to  her  husband, 
which  loan  had  been  repaid  to  appellant.  The  appellant 
denied  such  repayment ;  issue  was  joined  between  the  parties, 
which  was  tried  and  decided  in  favor  of  the  respondent,  on 
the  ground  that  such  assignment  was  void  at  law  under  the 
statute  of  1840,  chapter  80. 

A  judgment  was  entered  on  such  decision,  directing  a  re- 
assignment of  the  policy  in  question,  and  that  the  same  and 
the  assignment  thereof  be  filed  with  the  clerk  of  this  court. 
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Colin  complied  with  the  terras  of  the  judgment  and  now  brings 
this  appeal. 

Although  the  issues  of  a  loan  by  the  appellant  to  the  hus- 
band of  respondent,  and  payment  thereof,  were  distinctly 
raised  by  the  pleadings,  the  decision  was  put  upon  the  sole 
ground  of  the  non-assignability  of  the  policy  in  question.  It 
was  admitted  on  the  trial  that  at  the  time  of  the  application 
for  insurance,  and  also  at  the  time  of  this  assignment,  the 
respondent  was  a  married  woman,  having  children  then  living 
and  still  living.  The  only  question  for  review  in  the  case  as 
presented  is,  whether  the  policy  in  question  is  within  the 
meaning  and  intent  of  the  statute,  entitled,  "  An  act  in  respect 
to  insurances  for  lives  for  the  benefit  of  married  women," 
passed  April  1,  1840  (Laws  1840,  c.  80),  and  the  acts  amen- 
datory thereof. 

It  will  be  seen  that  this  is  not  an  ordinary  policy  upon  the 
life  of  the  husband  in  favor  of  the  wife,  and  payable  on  his 
death  to  her  or  her  legal  representatives.  It  is  an  endowment 
policy  payable  on  a  day  certain,  May  12,  1883,  or  previous  to 
that  tjrrie  if  the  husband  should  die  before  said  date.  The 
counsel  for  the  appellant  argued  that  the  act  of  1840,  above 
referred  to,  does  not  cover  such  a  policy,  and  that  the  same 
was  nothing  more  nor  less  than  a  chose  in  action  in  the  hands 
of  the  wife,  which  she  might  assign  or  dispose  of  at  pleasure. 
In  support  of  this  theory  he  refers  to  the  phraseology  of  the 
policy,  calling  attention  to  the  fact  that  it  is  made  in  favor  of 
the  respondent,  her  executors,  administrators  or  assigns,  and 
that  there  is  no  reference  in  the  instrument  to  the  act  of  1840. 

This  act,  it  has  been  held,  looks  to  a  provision  for  a  state 
of  widowhood  and  for  orphan  children,  which  the  policy  in 
question  does  not  seem  to  contemplate,  and  for  which  it  does 
not  expressly  provide.  The  statute  of  1840  does  not  prescribe 
the  terms  of  the  policy  to  be  issued  thereunder,  and  therefore 
the  intention  of  the  parties  thereto  is  a  question  of  fact  to  be 
ascertained  by  the  court  when,  by  the  terms  of  the  policy,  it 
is  not  clear  whether  it  was  issued  for  the  benefit  of  a  wife  as  a 
wife,  or  as  a  creditor,  or  in  some  other  capacity  in  which  she 
may  have  an  insurable  interest. 
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By  the  common  law  a  person  could  insure  only  the  interest 
which  he  had  in  the  life  of  another,  and  not  beyond  the  value 
of  such  interest.  The  act  of  1840,  as  amended  by  act  of 
1858  (c.  187),  act  1862  (c.  70),  act  1866  (c.  056),  act  1870 
(c.  277),  enables  a  married  woman  to  insure,  for  her  sole  use 
and  benefit,  the  life  of  her  husband  for  any  definite  period  or 
for  the  term  of  his  natural  life.  If  she  survived  such  period 
or  term,  the  insurance  money  would  be  payable  to  her  for  her 
own  use,  free  from  all  claims  of  the  representatives  or  creditors 
of  her  husband  (Eadie  v.  /Slimmon,  26  N.  Y.  9). 

By  the  act  of  1866,  chapter  656,  the  insurance,  in  case  of 
the  wife's  death  before  the  period  at  which  it  became  due,  might 
be  made  payable  to  her  husband  or  their  children  or  their  guar- 
dian, if  minors.  In  Barry  v.  Equitable  Life  Assur.  Soo.  (59 
N.  Y.  587),  the  doctrine  of  the  non-assignability  of  a  policy  is- 
Bued  under  the  act  of  1840  is  maintained.  In  each  of  the  cases 
above  cited,  however,  there  was  a  reference  to  the  act,  or  an 
express  use  of  its  terms  in  the  policies,  to  show  the  intention  of 
the  parties  thereto.  The  case  of  Wilson  v.  Lawrence  (13  linn, 
238,  affirmed  by  court  of  appeals)  is  nearer  in  point.  The  policy 
in  that  case  contained  no  reference  to  the  act  in  terms,  but 
recited  payment  of  the  first  premium  thereon  by  the  wife,  and 
was  therein  made  payable  to  the  wife,  her  executors,  adminis- 
trators or  assigns.  It  was  held  that  such  a  policy  on  its  face 
would  have  been  a  valid  contract  with  the  wife  at  common 
law.  .  The  trial  court  found  that  the  policy  was  issued  upon  the 
husband's  application,  and  that  he  paid  all  the  premiums. 
"  These  circumstances  (say  the  appellate  court),  and  the  fact 
that  the  policy  was  not  payable  till  his  death,  warranted  the 
further  finding  that  the  husband  designed  the  policy  as  a  pro- 
vision for  the  support  of  his  wife  during  widowhood.  That 
no  provision  is  made  for  children  does  not  militate  against  the 
statute,  for  there  was  no  evidence  that  they  had  children." 
The  policy  last  mentioned  was  held  to  be  within  the  statute. 

Applying  the  facts  and  rulings  in  this  case  to  the*  one  at 
bar,  we  find  the  following  points  of  contact. 

1st.  The  policy  was  issued  in  the  name  of  the  wife  and  con- 
tains a  recital  that  the  first  premium  was  paid  by  her. 
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2d.  The  insurance  money  was  made  payable  to  the  wife, 
her  executors,  administrators  or  assigns. 

3d.  The  policy  was  issued  on  application  of  the  husband, 
who  paid  the  premiums  therefor  other  than  the  first  pre- 
mium. 

A  distinction  now  arises  between  the  cases  cited  and  that 
under  consideration.  In  the  former  the  insurance  was  for  the 
life  of  the  husband,  in  the  case  before  us  it  is  limited  to  a  fixed 
period  and  liable  to  an  earlier  termination  by  the  death  of  the 
husband.  The  question  then  occurs,  can  an  act,  construed  and 
intended  to  make  provision  for  a  state  of  widowhood  and  or- 
phanage, be  invoked  in  a  case  where  there  is  a  possibility  that 
such  a  state  of  domestic  relations  may  not  exist  during  the  run- 
ning of  the  policy  ?  If  the  plaintiff,  her  husband  and  their 
children  outlive  May  12,  1883,  will  the  object  of  the  statute  be 
met  in  an  application  of  its  provisions  to  a  state  in  which  there 
is  neither  widowhood  nor  orphanage? 

The  act  of  1840  authorizes  an  insurance  in  behalf  of  a 
married  woman  during  the  natural  life  of  her  husband  or/or 
any  definite  period.  This  latter  provision  must  have  some  sig- 
nificance as  used  in  contradistinction  to  that  of  natural  life. 
The  judge  who  tried  the  cause  found,  among  other  matters  of 
fact,  that  the  policy  in  dispute  was  taken  out  by  the  hus- 
band of  the  plaintiff  with  the  object  of  securing  a  provision 
and  maintenance  for  his  wife  and  children  in  accordance  with 
the  provisions  of  the  act  of  1840  and  the  amendments  thereto, 
and  not  for  any  other  purpose :  that  there  were  children  of 
the  marriage  between  plaintiff  and  her  husband  living  at  the 
time  of  the  issuance  of  the  policy :  and  that  plaintiff  and  her 
husband  are  still  living. 

Upon  the  testimony  and  findings,  taken  in  connection  with 
the  fact  that  the  statute  authorized  an  insurance  by  a  wife  upon 
the  life  of  her  husband  for  any  definite  period  as  well  as  for 
life,  I  am  of  opinion  that  the  policy  in  question  in  this  case 
should  be  regarded  as  a  life  policy  to  all  intents  and  purposes 
during  its  continuance,  and  therefore  non-assignable,  and  that 
the  judgment  appealed  from  should  be  affirmed. 
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Judgment  affirmed,  with  costs."* 


ANN  DONNELLY,  AS  ADMINISTRATRIX,  &c.,  OF  JOHN  DON- 
NELLY, Respondent,  against  EDWARD  O.  JENKINS,  et  al., 
Appellants. 

(Decided  February  2d,  1880.) 

An  elevator  with  a  hatchway  was  used  in  a  passage  at  the  foot,  of  stairs 
leading  to  the  upper  floors  of  a  building,  different  floors  of  which  were 
occupied  by  two  different  tenants.  The  elevator  was  properly  enclosed, 
and  was  provided  with  doors  io  be  shut  when  it  was  not  in  use;  but  it, 
was  so  situated  that  the  doors,  when  open,  partially  concealed  the  stairs, 
and  the  entrance  to  the  elevator  might  then  lie  mistaken  for  the  stairway. 
Held,  that  although,  under  the  circumstances,  leaving  the  doors  open 
might  be  negligence  causing  the  death  of  a  person  who  fell  through  the 
hatchway,  yet  as  the  elevator  was  properly  constructed  anil  protected, 
neither  of  the  two  tenants  of  the  upper  floors  would  be  liable  for  injuries 
arising  from  the  negligent  use  of  it  by  the  other;  and  in  the  abseuco  of 
evidence  to  show  that  the  doors  were  left  open  by  either  tenant,  or  that 
either  used  the  elevator  exclusively,  a  verdict  against  both,  in  an  action 
for  negligently  causing  the  death  of  such  person,  could  not  be  sustained. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial  upon 
the  minutes. 

In  February,  1873,  the  defendants  were  tenants  of  the 
building  233  William  street,  New  York  city. 

The  defendants,  Dunham  &  Russell,  were  bookbinders,  and 
tenants  on  the  floor  above  the  street. 

The  defendant,  Jenkins,  was  a  printer,  and  tenant  of  the 
upper  floors. 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court  of 
appeals. 
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There  was  an  elevator  in  the  hallway  of  these  premises, 
which  was  used  by  the  tenants  in  common,  and  which  was  in- 
closed and  had  doors  opening  into  the  hallway  on  the  first  floor, 
upon  which  doors  there  were  bolts  for  the  purpose  of  fastening 
them. 

On  February  23,  1873,  John  Donnelly,  who  was  in  the  em- 
ploy of  the  N.  Y.  Printing  Co.,  as  their  servant,  came  to  de- 
liver goods  to  Dunham  &  Russell,  and  in  some  way  fell 
through  the  elevator  hatchway  into  the  lower  floor,  and  was  so 
injured  that  he  subsequently  died. 

No  one  saw  deceased  enter  the  building  or  fall  through  the 
hatchway. 

Just  at  one  side  of  the  elevator  is  a  stairway  which  is  par- 
tially concealed  when  the  doors  leading  to  the  elevator  are  open, 
and  it  seems  to  be  probable  that  the  elevator  doors  had  been 
left  open,  and  the  deceased,  mistaking  the  elevator  for  the  stairs, 
walked  into  and  fell  through. 

This  action  is  brought  by  the  administrators  of  the  deceased 
against  Dunham  &  Russell  and  Edward  O.  Jenkins,  to  recover 
damages,  &c. 

Upon  the  trial,  the  jury  rendered  a  verdict  for  the  plaintiff. 
A  motion  by  the  defendants,  separately,  upon  the  judge's 
minutes,  for  a  new  trial,  was  denied.  From  the  judgment 
entered  on  the  verdict,  and  the  order  denying  a  new  trial,  the 
defendants  appealed. 

Theodore  F.  Miller,  for  appellants  Dunham  &  Russell. 
Wm.  H.  Arnoux,  for  appellant  Jenkins. 
Geo.  If.  Hart,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — We 
cannot  hold,  under  the  evidence  in  this  case,  that  the  mainte- 
nance of  an  elevator  in  the  building  was  in  itself  a  nuisance.  The 
evidence  shows  that  the  elevator  was  properly  inclosed,  and  that 
it  was  provided  with  doors  which  were  to  be  kept  shut  when 
the  elevator  was  not  in  use,  and  which  were  a  reasonably  effec- 
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tual  protection  against  accidents,  and  if  .under  the  circumstances 
of  this  case,  the  deceased  opened  the  door  of  this  elevator 
before  he  fell  through  it,  he  undoubtedly  was  guilty  of  con- 
,  tributive  negligence.  If  the  doors  were  shut,  the  stairs  were 
in  full  sight,  and  he  knew  of  the  fact  of  an  elevator  being  there, 
as  he  had  been  upon  the  premises  for  the  delivery  of  goods 
some  three  times  before. 

If,  however,  the  elevator  door  was  left  open,  it  partially 
concealed  the  stairs,  and  the  deceased  may  have  naturally  made 
the  mistake  in  supposing  that  the  door  to  the  elevator  was  tho 
door  to  the  stairway.  In' such  a  case,  the  negligence  by  which 
the  deceased  lost  his  life  would  be  the  leaving  the  door  of  the 
elevator  open. 

It  seems  to  be  reasonably  clear  that,  as  the  elevator  was 
properly  constructed  and  properly  protected  for  accidents  aris- 
ing from  negligence,  the  defendants,  Dunham  &  Russell,  would 
not  be  liable  for  the  negligent  use  of  the  hatchway  by  Jenkins, 
and  vice  versa.  In  the  case  of  Totten  v.  Phipps  (52  $".  Y.  354), 
the  defendants  had  entire  and  exclusive  charge  of  the  trap-door 
and  had  been  accustomed  to  shut  it  down  in  the  evening.  The 
deceased  was  a  tenant  of  the  upper  floors,  and  had  an  easement 
over  the  hallway  in  which  this  trap-door  was  situated.  In  the 
night,  going  to  his  premises,  the  trap-door  being  left  open,  the 
deceased  fell  through  and  was  killed.  The  court  held  that  the 
deceased  had  a  right  to  assume  that  the  trap  door  was,  as  usual, 
closed,  and  that,  going  upon  the  premises,  as  he  had  a  right  to 
do,  in  the  night,  he  was  not  guilty  of  negligence  in  acting 
upon  that  assumption,  and  that  the  defendants  were  guilty  of 
negligence  in  leaving  the  trap-door  open. 

That  case  is  distinguishable  from  the  one  at  bar  in  the  fact 
that  in  the  case  cited  the  defendants,  who  were  members  of  one 
firm,  had  exclusive  control  of  the  trap-door,  as  it  was  used  only 
by  them,  and  if  it  was  left  open  it  must  have  been  so  left  by 
them ;  whereas,  in  the  case  at  bar,  Dunham  &  Russell  and 
Jenkins  are  different  parties,  the  one  in  no  way  liable  for  the 
negligence  of  the  other.  If  Dunham  &  Russell  left  that  ele- 
vator open,  then  they  alone  are  liable,  and  if  Jenkins  left  that 
door  open,  then  he  alone  is  liable. 
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There  being  no  evidence  in  this  case  by  whom  the  door 
was  left  open,  I  am  unable  to  see  how  the  jury  could  be  allowed 
to  speculate  and  fix  a  liability  upon  either  or  all  of  the  de- 
fendants, as  their  fancy  might  dictate. 

If  either  of  these  defendants  used  that  elevator  exclusively, 
then  if  this  door  was  left  open,  we  might  legitimately  infer 
that  it  had  been  left  open  by  such  defendant,  but  in  the  absence 
of  all  proof  upon  this  subject,  I  am  unable  to  see  how  we  can 
say  that  this  or  that  defendant  was  guilty  of  the  negligence. 

I  am  of  the  opinion  therefore  that  there  was  no  evidence 
showing  the  defendants  guilty  of  negligence,  and  the  judgment 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered?  with  costs  to 
abide  event. 


PHCEBE  ROBERTSON,  Respondent,  against  WESTMOKE  R.  ROB- 
ERTSON, Appellant. 

(Decided  February  3d,  1880.) 

A  defect  in  the  affidavit  of  service  of  the  summons  and  complaint  is  not 
ground  for  setting  aside  a  judgment  against  the  defendant,  where  the 
record  shows  beyond  doubt  that  the  summons  and  complaint  were  actu- 
ally served  upon  him. 

The  admission  of  improper  testimony  to  identify  the  defendant  in  an  action 
for  divorce  is  not  a  sufficient  ground  for  setting  aside  a  judgment  against 
him,  if  there  was  other  testimony  sufficient,  if  true,  to  establish  his  iden- 
tity. 

The  fact  that  a  wife,  who  has  obtained  a  divorce  on  the  ground  of  adul- 
tery, had  herself  committed  adultery  before  the  divorce  was  granted,  by 
marrying  again,  she  believing  at  the  time  that  she  had  been  legally 
divorced  from  her  first  husband  and  had  a  right  to  marry,  is  not  a  ground 
for  setting  aside  a  decree  of  divorce  to  which  she  was  otherwise,  beyond 
question,  entitled. 
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Insufficiency  of  the  testimony  upon  which  a  divorce  was  granted  is  not 
ground  for  setting  aside  the  decree  after  the  lapse  of  several  months, 
unless  there  was  an  entire  failure  of  evidence. 

The  amendment  of  a  complaint  to  conform  to  the  evidence,  even  though 
erroneously  allowed,  is  not  a  ground  for  setting  aside  the  judgment 
founded  on  it,  where  such  evidence  tended  to  establish  another  cause  of 
action  contained  in  the  complaint,  .and  the.  defendant  was  therefore  not 
damnified  by  the  amendment. 

A  judgment  of  divorce,  upon  the  report  of  a  referee,  will  not  be  set  aside 
because  the  motion  to  confirm  the  referee's  report,  made  before  one 
judge,  was  renewed  before  another,  and  there  is  no  competent  evidence 
of  leave  to  renew,  where,  notice  of  the  second  motion  having  been  given, 
the  objection  was  not  taken  at  the  time. 

The  provision  of  the  Code  (Code  Civ.  Proc.  §  770),  that  "in  the  first 
judicial  district,  a  motion  which  elsewhere  must  be  made  in  court,  may 
be  made  to  a  judge  out  of  court,  except  for  a  new  trial  on  the  merits," 
applies  to- a  motion  to  confirm  the  report  of  the  referee  in  an  action  f6r 
divorce,  made  before  a  judge  of  this  court  at  chambers. 

In  an  action  by  a  wife  against  her  husband  for  a  separation,  an  amend- 
ment of  the  complaint  was  allowed,  by  which  the  action  was  changed  to 
a  suit  for  an  absolute  divorce.  The  order  allowing  the  amendment  was 
made  more  than  seven  years  after  the  commencement  of  the  action,  and 
without  personal  notice  to  the  defendant,  although  the  papers  upon 
which  the  application  was  made  showed  that  the  plaintiff  knew  of  the 
whereabouts  of  the  defendant,  and  that  he  was  not  in  a  condition  to  defend. 
Held,  that  the  amendment  was  improperly  allowed,  and  was  unauthorized 
either  by  the  provisions  of  the  Code  in  respect  of  amendments  or  under 
any  inherent  power  of  the  court,  independent  of  statute,  to  make 
amendments  in  furtherance  of  justice;  and  that  a  decree  of  divorce 
granted  to  the  wife  upon  such  amended  complaint  must  be  set  aside. 

As  the  legislature  has  prescribed  in  what  cases  the  court  can  allow  amend- 
ments to  a  pleading,  though  no  negative  words  are  used  in  the  statute, 
the  court  is  necessarily  limited  to  the  cases  prescribed  by  law;  although, 
if  there  had  been  no  provision  in  the  Code  in  respect  to  amendments,  the 
court  might  have  had  an  inherent  power  to  grant  amendments  in  further- 
ance of  justice.  Per  VAN  BRUNT  and  LARREMORE,  JJ. 

If  the  court,  on  appeal,  is  of  opinion  that  a  decree  of  divorce  is  void,  it  is  its 
duty,  upon  giving  a  hearing  to  the  party  to  be  affected  by  the  action  of 
the  court,  to  set  aside  the  decree  upon  its  own  motion,  notwithstanding 
an  objection  that  the  attorney  appearing  for  such  party  has  been  dis- 
missed by  him,  and  has  no  right  to  prosecute  the  appeal. 

APPEAL  from  an  order  of  this  court  upon  motion  to  vacate 
a  judgment  of  divorce. 
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In  September,  1871,  the  plaintiff  commenced  this  action 
against  the  defendant  to  procure  a  separation  upon  the  ground  of 
cruel  and  inhuman  treatment,  and  caused  to  be  served  a  sum- 
mons and  complaint  upon  the  defendant.  This  complaint 
contained  the  allegations  usually  found  in  complaints  in  actions 
of  this  character,  viz. :  o-f  marriage,  residence  within  the  State, 
that  the  plaintiff  has  always  conducted  herself  properly,  and 
that  the  defendant  has  been  guilty  of  such  cruel  and  inhuman 
treatment  as  to  make  it  improper  and  unsafe  for  her  to  cohabit 
with  him. 

On  October  30,  1871,  the  defendant  put  in  his  sworn  an- 
swer, containing  the  usual  defenses  in  such  cases,  viz.:  admit- 
ting marriage,  residence,  and  alleging  that  it  is  the  defendant 
that  has  been  cruelly  treated,  and  denying  each  and  every  alle- 
gation in  the  complaint  not  specifically  admitted.  No  further 
action  seems  to  have  been  taken  in  the  case  until  January  5, 
1878,  when  the  plaintiff  served  an  affidavit  of  the  plaintiff's 
and  a  supplemental  or  amended  complaint  and  notice  of  motion 
for  January  7,  1878,  for  leave  to  file  and  serve  such  complaint. 
The  affidavit  of  the  plaintiff  alleges  the  commencement  and 
nature  of  the  action ;  that  Mr.  Yan  Wyck  appeared  for  defend- 
ant and  put  in  an  answer ;  that  the  issue  is  pending ;  that  the 
plaintiff  has  learned  that  she  can  prove  certain  adulteries  com- 
mitted by  the  defendant,  viz.:  on  February  12,  1870,  at  a  house 
of  prostitution  in  Greene  street,  two  doors  from  Amity,  in  the 
city  of  New  York,  with  some  unknown  girl,  and  on  September 
15,  1876,  at  No.  40  West  Fourth  street,  with  an  unknown  girl  ; 
that  she  has  not  cohabited  with  the  defendant,  and  that  the  de- 
fendant has  recently  committed  a  revolting  murder  and  that  he 
is  now  in  jail  in  Nevada,  and  that  the  plaintiff  desires  to  amend 
her  complaint,  or  file  a  supplemental  complaint  setting  up 
these  facts.  The  proposed  complaint  alleges  the  foregoing 
facts. 

Upon  the  return  day  of  the  motion  Mr.  Yan  "Wyck  ap- 
peared and  informed  the  justice  before  whom  the  motion  to 
amend  was  made,  that  he  wished  to  protect  the  interests  of  his 
client,  but  that  he  was  entirely  ignorant  of  his  whereabouts, 
and  had  neither  seen  or  heard  from  him  since  October  30,  1871, 
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and  stated  further,  that  he  had  been  retained  to  defend  his 
client  in  a  suit  for  separation  and  did  not  consider  himself  au- 
thorized to  appear  in  a  suit  for  absolute  divorce.  The  learned 
justice  took  the  papers  upon  the  motion,  and  on  January  7, 
1878,  made  an  order  granting  the  plaintiff  leave  to  serve-,  with- 
in three  days  from  the  date  of  the  order,  a  copy  of  the  pro- 
posed amended  complaint. 

Shortly  after  the  service  of  this  amended  complaint,  Mr. 
Van  Wyck,  of  his  own  motion,  and  without  consultation  with 
the  defendant,  and  at  a  time  when  he  was  wholly  ignorant  of 
his  whereabouts,  put  in  an  unverified  answer  denying  the  adul- 
teries charged,  &c. 

On  January  16,  1878,  upon  a  consent  to  the  entry  of  the 
order  referring  the  cause,  an  order  of  reference  was  made  to  a 
referee  selected  by  the  court  to  hear  and  determine  the  issues 
raised  by  the  pleadings. 

On  January  19, 1878,  a  hearing  was  had  before  the  referee, 
upon  which  hearing  Mr,  Yan  Wyck  appeared  for  the  defend- 
ant and  cross-examined  the  witnesses  offered  by  the  plaintiff. 

Evidence  was  offered  tending  to  show  that  a  man  calling 
himself  Westmore  R.  Robertson,  had  been  undressed  by  the 
witness  and  put  to  bed  in  a  house  in  West  Fourth  street,  with 
a  woman  not  the  plaintiff,  in  September,  1870,  and  also  that 
he  had  carnal  connection  with  another  woman,  in  February, 
1870,  and  September,  1870,  with  a  woman  at  59  and  61 
Bleecker  street.  The  witness  did  not  know  that  the  person  he 
was  testifying  about  was  the  husband  of  the  plaintiff,  tie  how- 
ever recognized  a  photograph  as  being  the  likeness  of  the  man 
about  whom  he  had  testified.  The  plaintiff  was  then  recalled, 
and  was  asked  if  she  recognized  the  photograph  as  a  representa- 
tion of  her  husband.  To  this  question  the  defendant's  counsel 
objected,  upon  the  ground  that  she  was  incompetent  to  testify 
to  that  fact  under  the  law. 

This  objection  was  overruled  and  an  exception  taken.  The 
witness  then  testified  that  she  did. 

Elizabeth  P.  J.  Gardner  was  also  examined  by  the  plaintiff, 
and  identified  the  person  represented  in  the  photograph  as  the 
defendant. 
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A  motion  was  made  before  the  referee  to  amend  the 
amended  complaint  so  as  to  conform  pleadings  to  evidence,  by 
striking  out  the  words,  "in  Greene  street,  two  aoors  from 
Amity  street,"  and  insert  in  place  thereof,  "  59  and  61  Bleecker 
street,"  which  was  granted. 

The  referee  thereupon,  under  the  date  of  January  25, 1878, 
made  a  report  in  favor  of  the  plaintiff. 

On  February  11,  1878,  another  notice  was  served  that  a 
motion  would  be  made  before  one  of  the  judges  of  this  court 
at  the  chambers  thereof,  on  the  first  Monday  of  March,  1878, 
for  confirmation  of  the  referee's  report  and  for  judgment,  and 
on  said  first  Monday  of  March,  the  defendant's  attorney  not 
appearing,  a  judgment  of  absolute  divorce  was  entered. 

During  all  this  time  the  defendant  was  confined  in  the 
State  prison  in  Nevada  upon  conviction  for  an  assault  with 
intent  to  kill. 

The  plaintiff's  attorney  swears  that  the  papers  were  with- 
drawn from  Judffe  Robinson  with  his  consent. 

Cj 

On  February  24,  1878,  the  plaintiff  remarried.  The  plaint- 
iff states  that  she  was  informed  by  the  referee  that  he  had 
reported  in  her  favor  and  granted  a  divorce,  and  thereupon 
she  married,  supposing  that  it  was  all  right.  That  subse- 
quently, upon  her  informing  her  attorney  of  the  fact,  he  ad- 
vised her  to  be  remarried  after  the  entry  of  the  decree.  Upon 
telling  this  to  her  husband,  he  said  that  all  that  was  requisite 
to  make  the  marriage  legal  was  that  they  should  introduce 
each  other  to  their  friends  as  husband  and  wife,  and  that  they 
would  give  a  dinner  party  and  do  so,  which  was  done. 

About  October  9,  1878,  the  defendant's  attorney  learned 
that  he  was  in  Virginia  City,  Nevada,  ajid  he  prepared  papers 
to  make  a  motion  to  set  aside  said  decree  of  divorce. 

The  defendant,  in  his  affidavits,  states  that  he  left  New 
York  in  1872.  and  has  since  resided  the  most  of  the  time  in 
Nevada ;  that  he  has  just  learned  of  the  decree  of  divorce  and 
the  proceedings  by  which  it  was  procured ;  that  he  is  innocent 
of  the  adulteries  charged ;  that  he  has  had  no  communication 
with  his  counsel  since  he  left  New  York  city  until  about  the 
time  of  making  the  affidavit,  which  was  November  25,  1878, 
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and  that,  from  statements  made  to  him  by  the  plaintiff,  he 
never  supposed  that  the  action  for  separation  would  ever  be 
brought  before  the  court,  and  on  that  account  did  not  think  it 
necessary  to  inform  his  counsel  of  his  whereabouts.  That  the 
plaintiff  well  knew  that  no  communications  could  reach  him, 
and  that  he  could  not  be  present  and  defend  the  charges  made 
against  him.  Upon  this  affidavit  of  the  defendant,  and  other 
affidavits,  an  order  to  show  cause  was  granted,  returnable 
January  9,  1879,  requiring  the  plaintiff  to  show  cause  why  the 
default  should  not  be  opened,  and  why  the  judgment  of 
divorce  should  not  be  set  aside,  among  other  things  on  the 
ground  of  irregularity,  in  that  the  application  having  been 
first  made  therefor  to  Mr.  Justice  ROBINSON,  the  application  to 
another  justice  was  irregular,  and  this  order  contained  a 
general  prayer  for  relief. 

The  plaintiff  asserted,  in  opposing  affidavits,  her  entire 
good  faith  and  her  remarriage. 

Upon  this  motion  an  order  was  made,  referring  it  to  the 
same  referee  to  take  proofs  of  the  adultery  charged  in  the 
complaint  in  this  action,  and  determine  whether  or  not  the 
defendant  was  guilty  of  such  adultery,  upon  the  condition  that 
if  either  the  referee  or  the  plaintiff  should  require  the  per- 
sonal appearance  of  the  defendant  before  said  referee,  and  if 
he  did  not  appear,  the  motion  to  set  aside  the  judgment  was 
to  be  denied.  After  the  referee's  report  either  party  to  be  at 
liberty  to  bring  on  the  motion  to  vacate  the  judgment. 

From  this  order  the  defendant  duly  appealed. 

John  E.  Burrill,  for  appellant. 
John  Townskend,  for  respondent. 

VAN  BRTJHT,  J. — [After  stating  the  facts  as  above.] — The 
appellant  has  urged  upon  this  appeal  the  following  reasons 
why  the  motion  to  set  set  aside  the  decree  of  divorce  should 
have  been  granted : 

1st.  Because  the  affidavit  of  the  service  of  the  summons 
and  complaint  is  insufficient. 
VOL.  IX. -4 
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2d.  Because  the  referee  erred  in  permitting  the  plaintiff  to 
testify  as  to  the  identity  of  the  photograph. 

3d.  Because  the  plaintiff,  before  the  granting  of  the  divorce, 
had  been  guilty  of  adultery. 

4th.  Because  the  testimony  before  the  referee  was  insuffi- 
cient. 

5th.  Because  the  referee  allowed  the  amendment  to  the 
complaint. 

6th.  Because  a  motion  to  confirm  was  made  before  Judge 
Robinson,  and  there  is  no  competent  evidence  of  any  leave  to 
renew. 

7th.  Because  the  notice  of  motion  for  confirmation  of  re- 
port stated  that  the  motion  would  be  made  to  one  of  the  judges 
at  chambers,  instead  of  stating  that  the  application  would  be 
made  to  the  court. 

8th.  Because  the  court  had  no  power  to  make  the  order 
under  which  the  action  was  changed  from  an  action  for  a  sepa- 
ration to  one  of  absolute  divorce. 

9th.  Because,  even  if  the  court  had  such  power,  under  the 
circumstances  of  the  case  at  bar,  the  granting  the  order  was  an 
improper  exercise  thereof. 

In  respect  to  the  objection  that  the  affidavit  of  the  service 
of  summons  and  complaint  is  defective,  it  is  sufficient  to  say 
that  this  is  an  irregularity  which  can  be  remedied  at  any  time 
by  leave  of  the  court,  by  filing  a  new  affidavit  of  service,  but 
in  this  case  such  a  course  would  hardly  be  deemed  necessary, 
as  the  record  shows  beyond  a  doubt  that  the  summons  and 
complaint  were  actually  served  upon  the  defendant. 

The  second  objection,  that  the  referee  erred  in  permitting 
improper  testimony,  would  not  form  a  sufficient  ground  for 
setting  aside  this  decree,  because  there  was  other  testimony 
which  was,  if  true,  sufficient  to  establish  the  identity  of  the 
defendant. 

The  third  objection,  that  the  plaintiff  before  the  granting 
of  the  divorce,  had  been  guilty  of  adultery,  under  the  circum- 
stances of  this  case,  would  have  hardly  been  a  sufficient  ground 
to  refuse  a  decree  if  known  to  the  court  at  the  time  the  decree 
was  applied  for.  The  adultery  was  committed  entirely  inno- 
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cently,  the  plaintiff  believing  at  the  time  of  her  remarriage  that 
she  had  been  legally  divorced  from  the  defendant  and  had  a 
perfect  right  to  remarry.  Under  such  circumstances  the  dis- 
cretion of  the  court  ought  not  to  allow  such  a  mistake  to  mili- 
tate against  the  securing  of  a  decree  to  which  the  plaintiff 
would  otherwise  have  been,  beyond  question,  entitled. 

The  objection  that  the  testimony  before  the  r<*feree  was 
insufficient  does  not  form  a  ground  for  setting  aside  the  decree. 
The  sufficiency  of  the  testimony  was  duly  passed  upon  by  the 
court  below,  and  a  decree  should  not  be  disturbed  after  the 
lapse  of  several  months,  unless  there  was  entire  failure  of  evi- 
dence. 

It  may  be  that  the -referee  erred  in  allowing  the  amendment 
to  the  complaint,  but  as  the  evidence  tended  to  establish  the 
other  cause  of  action  mentioned  in  the  amended  complaint, 
the  defendant  has  not  been  damnified  by  the  amendment. 

The  sixth  objection,  that  the  motion  to  confirm  the  referee's 
report  was  first  made  before  Judge  ROBINSON  and  there  is  no 
competent  evidence  of  a  leave  to  renew,  must  be  overruled, 
because  this  is  a  mere  irregularity,  and  as  due  notice  of  the 
motion  was  given,  the  objection  should  then  have  been  taken 
and  not  allowed  to  remain  until  months  after  judgment. 

The  seventh  objection,  that  the  notice  of  motion  for  con- 
firmation of  the  referee's  report  stated  that  the  motion  would 
be  made  to  one  of  the  judges  of  the  court  at  chambers,  instead 
of  stating  that  the  application  would  be  made  to  the  court, 
would  have  been  fatal  to  the  decree  if  the  venue  of  the  action 
had  been  laid  in  any  county  of  the  State  except  the  county  of 
New  York.  An  application  to  a  judge  at  chambers  is  not  an 
application  to  the  court,  but  section  770  of  the  present  Code 
provides  that :  "  in  the  first  judicial  district,  a  motion  which 
elsewhere  must  be  made  in  court,  may  be  made  to  a  judge  out 
of  court,  except,  for  a  new  trial  on  the  merits."  This  section 
makes  the  application  for  confirmation  to  a  judge  at-  chambers 
just  as  regular  as  though  it  had  been  made  to  the  judge  while 
holding  a  special  term  of  the  court.  The  failure  to  comply 
with  rule  83  was  a  mere  irregularity  which  in  no  way 
aHected  the  jurisdiction  of  the  court. 
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The  eighth  objection,  that  the  court  had  no  power  to  make 
the  order  allowing  the  service  of  the  amended  complaint,  seems 
to  me  to  be  entirely  fatal  to  the  decree  in  this  action. 

It  must  be  conceded  that,  under  section  542  of  the  present 
Code,  within  twenty  days  after  the  service  of  a  complaint  the 
plaintiff  may  amend  it  of  course  and  allege  an  entirely  new 
cause  of  "action,  because  this  section  contains  no  restriction  as 
to  the  nature  of  the  amendments.  The  only  other  section  of 
the  Code  authorizing  the  court  to  allow  amendments  is  as 
follows  : 

"  §  723.  The  court  may,  upon  the  trial,  or  at  any  other 
stage  of  the  action,  before  or  after  judgment,  in  furtherance  of 
justice  and  on  such  terms  as  it  deems  just,  amend  any  process, 
pleading,  or  other  proceeding,  by  adding  or  striking  out  the 
name  of  a  person  as  a  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party  or  a  mistake  in  any  other  respect,  or  by  insert- 
ing an  allegation  material  to  the  case ;  or,  where  the  amend- 
ment does  not  change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  other  proceeding  to  the  facts 
proved.  And,  in  every  stage  of  the  action,  the  court  must  dis- 
regard an  error  or  defect  in  the  pleadings  or  other  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse 
party." 

This  section  says  that  the  court  may  upon  the  trial  or  at  any 
other  stage  of  the  action,  amend  any  process,  pleading,  &c.,  in 
what  respect  ?  By  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case ;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defense,  by  conforming  the  pleadings 
or  other  proceeding  to  the  facts  proved. 

It  is  very  apparent  that  this  section  gave  no  authority  to  the 
court  to  change  the  present  action  from  one  for  separation  to 
one  for  an  absolute  divorce.  The  clause  allowing  an  amend- 
ment by  inserting  an  allegation  material  to  the  case,  does  not 
provide  for  the  case  at  bar,  because  this  provision  undoubtedly 
applies  to  the  insertion  of  an  allegation  material  to  the  cause  of 
action  attempted  to  be  set  out  in  the  complaint,  and  can  have 
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no  relevancy  to  an  entirely  new  cause  of  action,  which  was 
never  dreamed  of  at  the  time  of  the  commencement  of  the 
suit.  Nor  can  such  an  amendment  be  called  the  correcting  a 
mistake,  because  the  allegations  tending  to  establish  a  cause  of 
action  for  separation  could  not  have  been  inserted  by  mistake 
for  those  for  absolute  divorce  contained  in  the  amended  com- 
plaint. 

The  action  for  absolute  divorce  is  entirely  different  in  every 
respect  from  an  action  for  a  separation.  They  have  no  relation 
one  to  the  other,  and  proceed  under  entirely  different  divisions 
of  the  statute  law.  If  an  amendment  of  this  kind  can  be  al- 
lowed, then  an  action  for  specific  performance  can  be  amended 
into  an  action  for  absolute  divorce. 

The  authorities  which  have  been  cited  by  the  plaintiff's 
counsel  as  precedents  for  this  order  are  the  cases  of  Brewn  v. 
Leigh  (49  K  Y.  78),  and  Troy  <&  Boston  It.  R.  Co.  v.  Tib- 
lilts  (11  How.  Pr.  170).  The  former  case  does  not  meet  the 
question,  as  all  that  that  case  decides  is  that  under  section  172 
of  the  old  Code,  and  section  542  of  the  new  Code,  which  al- 
lows amendments  of  course  within  twenty  days  after  service  of 
a  pleading,  a  new  cause  of  action  may  be  set  up  by  way  of 
amendment.  It  is  true  that  the  opinion  contains  a  dictum  as 
to  the  interpretation  of  section  173,  but  it  nowhere  considers 
the  restrictions  expressly  made  to  the  power  of  amendment  in 
section  173,  where  such  amendments  are  not  make  upon  the 
trial.  In  the  case  of  Troy  c&  Boston  12.  R.  Co.  v.  TiUbits  (11 
How.  Pr.  170),  which  was  a  special  term  decision,  no  such 
question  was  involved.  The  learned  judge  expressly  states  as  a 
ground  of  allowing  the  amendment  asked  for,  that  the  subject- 
matter  of  the  action  would  remain  the  same  notwithstanding 
the  amendment.  It  is  true  that  he  says  that  there  is  now  no 
restriction  upon  the  power  of  the  court  to  allow  amendments, 
even  though  the  effect  be  to  change  entirely  the  cause  of  action 
or  the  grounds  of  defense,  but  this  statement  was  not  required 
for  the  determination  of  the  motion  before  him  and  therefore 
is  of  no  authority  whatever. 

In  the  case  of  Ford  v.  ford  (53  Barb.  526),  which  was  a 
special  term  decision,  Mr.  J  ustice  JAMES  uses  this  language : 
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"  Before  the  Code  this  court  possessed  and  exercised  the  power 
of  allowing  amendments  to  pleadings  upon  the  application  of 
either  party ;  a  new  cause  of  action,  or  a  new  defense,  was  often 
allowed  by  amendment.  It  was  a  power  necessary  to  the  admin- 
istration of  justice  ;  and  the  permission  for  its  exercise  was  ob- 
tained by  application  to  the  special  term,  upon  notice." 

That  this  language  was  loosely  used  is  perfectly  apparent 
when  we  consider  his  language  in  criticising  the  case  of  Wood- 
ruff v.  Dickie  (31  How.  164).  He  then  says :  "  That  portion 
of  the  opinion  in  Woodruff  v.  Dickie  (31  How.  Pr.  164), 
which  asserts,  '  that  the  courts  never  claimed  the  power,  either 
at  common  law  or  under  any  previous  statutes,  to  allow  an 
amendment  to  an  existing  pleading  by  the  insertion  of  a  new 
and  different  cause  of  action  or  defense,'  is  unsound.  It  is 
true,  Courts  never  claimed  the  power  of  substituting  one  kind 
of  action  for  another  by  amendment,  as  tort  for  assumpsit,  or 
vice  versa;  but  the  power  to  add  another  cause  of  action  of  the 
same  nature,  or  another  defense  that  went  to  defeat  the  action, 
was  always  claimed,  although  permission  was  not  always 
granted." 

Here  he  expressly  limits  the  power  of  amendments  to  the 
addition  of  a  new  cause  of  action  of  the  same  nature,  which  is 
very  different  from  changing  entirely  the  whole  scope  of  the 
action. 

The  learned  justice  then  cites  the  case  of  the  Union 
Bank  v.  Mott  (19  How.  Pr.  267),  and  says  :  "  I  therefore 
repeat  that,  independent  of  the  Code,  this  court  at  special  term 
on  motion,  at  any  time  lefore  verdict,  has  the  power  to  allow 
amendments  to  pleadings,  by  permitting  the  insertion  of  a  new 
cause  of  action,  or  new  defense,"  and  cites  Beardsley  v.  Stover, 
(7  How.  Pr.  294*),  and  Harrington  v.  Slade  (22  Barb.  161), 
both  of  which  cases  related  to  amendments  setting  up  new  de- 
fenses, which  is  very  different  from  an  amendment  setting  up  a 
new  cause  of  action  in  a  complaint.  Every  defense  to  the  cause 
of  action  set  forth  by  the  complaint  may  be  material,  and  an  alle- 
gation setting  up  a  defense,  may  be  an  allegation  material  to 
the  case  as  set  forth  in  the  complaint. 

In  the  case  of  Woodruff  v.  Dickie  (31  How.  Pr.  164),  which 
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is  a  general  term  decision  of  our  superior  court,  the  question 
is  discussed,  and  it  is  stated  that  the  court  has  no  power  to 
amend  by  the  insertion  of  facts  constituting  a  new  cause  of 
action,  but  in  that  case  the  question  was  not  at  all  involved. 

In  the  case  of  Van  Syckels  v.  Perry-  (3  Robertson,  021), 
it  is  stated  that  an  amendment  cannot  be  allowed,  the  effect  of 
which  would  be  to  introduce  a  new  cause  of  action,  but  this 
question  was  not  involved,  as  the  object  of  the  amendment  in 
that  case  was  to  add  a  new  party. 

In  Wright  v.  Storms  (3  Code  R.  138,)  there  is  a  dictum  to 
the  same  effect. 

In  the  case  of  Diamond  v.  Williamsburgh  Ins.  Co. 
(•i  Daly,  494),  Chief  Justice  DALY  reviews  the  history  of  the 
law  of  amendment  at  great  length,  in  a  learned  and  able  opin- 
ion, and  from  the  authorities  deduces  this  rule  as  prevailing 
before  our  statutes :  that  the  defendant  will  be  allowed  to 
amend  his  plea  at  a  stage  of  the  case  when  the  plaintiff  would 
not  be  allowed  to  amend  his  declaration  :  and  that  the  Code 
has  not  changed  the  law  in  that  respect.  And  in  that  case  it 
is  held  that  the  court  may  at  any  time  before  the  trial  allow 
the  defendant  to  amend  his  answer  by  setting  up  a  new  defense. 
A  new  defense  is  certainly  material  to  the  case  made  by  the 
plaintiff,  as  it  may  defeat  any  recovery  by  her.  Not  so  a  new 
cause  of  action,  which  has  no  relation  to  the  one  already  set 
forth.  The  plaintiff  may  bring  a  new  action  for  that  cause. 

There  is  no  case  which  is  an  authority  upon  this  question. 
It  does  not  seem  to  be  questioned  that  under  the  provisions  of 
the  Code,  the  court  has  no  power  to  allow  an  amendment  to  a 
complaint  which  substitutes  one  cause  of  action  for  another, 
but  it  seems  to  be  inferred  that  the  court  has  some  power  of 
amendment  independent  of  the  Code.  It  would  probably  be 
true,  if  there  had  been  no  provision  in  the  Code  in  respect  to 
amendments,  that  the  court  might  have  had  an  inherent  power 
to  grant  amendments  in  furtherance  of  justice,  but  when  the 
legislature  have  prescribed  in  what  cases  the  court  can  allow 
amendments  to  a  pleading,  although  no  negative  words  are 
used  in  the  statute,  the  court  is  necessarily  limited  to  the  cases 
prescribed  by  law. 
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The  act  of  the  legislature  is  the  expression  of  the  legis- 
lative will,  and  is  a  conferring  of  a  power  upon  the  court,  and 
excludes  the  right  of  the  court  to  act  under  the  assumption  of 
an  inherent  power  which  might  have  been  resorted  to,  if  there 
had  been  no  legislative  action  upon  the  subject. 

Suppose  a  plaintiff  had  commenced  an  action  upon  one 
cause,  and  he  subsequently  finds  out  that  he  had  another  cause 
of  action,  against  which,  at  the  time  he  discovered  its  existence, 
the  statute  of  limitations  had  run.  Can  it  be  that  the  court 
would  have  the.  power  under  the  fiction  of  an  amendment  to 
the  complaint  in  the  action  pending,  to  add  the  new  cause  of 
action,  and  deprive  the  defendant  of  the  plea  of  the  statute  of 
limitation  ?  I  say,  clearly  not,  and  yet  all  this  must  be  con- 
ceded, if  it  is  to  be  held  that  the  court  can  amend  by  adding 
new  causes  of  action. 

I  am  of  the  opinion  therefore,  that  the  court  had  no  power 
to  allow  an  amendment  to  the  complaint  which  is  the  founda- 
tion of  the  decree  in  this  action,  and  that  the  decree  is  void, 
and  should  be  set  aside. 

The  only  remaining  question  is  the  one  raised,  that  the 
defendant  has  dismissed  his  attorney,  and  that  his  attorney  has 
no  right  to  prosecute  this  appeal. 

This  would  be  undoubtedly  true  in  an  ordinary  action,  but 
actions  of  divorce  are  peculiar,  in  that  the  court  of  its  own 
motion  is  bound  in  actions  of  this  character  to  see  that  there  is 
no  collusion,  fraud  or  irregularity  in  the  proceedings.  If  the 
court  is  of  the  opinion  that  a  decree  of  divorce  is  void,  it  is 
its  duty,  upon  giving  a  hearing  to  the  party  to  be  affected  by 
the  action  of  the  court,  to  set  aside  the  decree  upon  its  own 
motion,  rather  than  leave  such  a  decree  upon  its  files,  to  be 
hereafter,  because  of  its  nullity,  the  source  of  the  grossest  in- 
justice to  parties  not  now  in  existence. 

The  parties  cannot,  by  any  arrangement,  collusive  or  other- 
wise, deprive  the  court  of  this  power  or  prevent  it  from  exer- 
cising this  duty. 

But  even  if  the  court  had  the  power  to  grant  the  motion 
for  amendment,  no  such  amendment  could  be  allowed  as  was 
made  in  the  case  at  bar.  To  allow  a  complaint  to  be  changed 
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from  an  action  for  separation  to  an  action  for  absolute  divorce 
seven  years  after  the  commencement  of  the  action,  and  that 
too  without  any  personal  notice  to  the  defendant,  and  while  the 
papei-s  upon  which  the  application  is  founded  show  that  he 
was  not  in  a  condition  to  defend,  seems  to  be  an  amendment 
not  in  the  furtherance  of  justice. 

If  the  plaintiff  had  a  cause  of  action  for  absolute  divorce 
there  was  no  hardship  in  compelling  her  to  bring  her  action  for 
that  purpose  after  the  service  of  the  summons  and  complaint. 

It  appeared  by  the  papers  upon  which  the  application  was 
made  that  the  plaintiff  knew  of  the  whereabouts  of  the  de- 
fendant, and  he  certainly  should  have  had  notice  of  the  charges 
made  against  him.  The  cases  cited  by  the  learned  chief  jus- 
tice in  the  case  of  Diamond  v.  T/te  WilliarrLsburgh  Ins.  Co., 
supra,  show  conclusively  that  such  an  amendment  should 
never  have  been  granted.  His  attorney  of  record  disclaimed 
any  right  or  authority  to  appear  in  such  a  case,  as  he  undoubt- 
edly had  not ;  and  as  he  was  ignorant  of  the  whereabouts  of  the 
defendant,  he  had  no  means  of  notifying  him  of  what  was 
being  done.  By  this  means  a  decree  was  obtained  against  the 
defendant  without  the  slightest  opportunity  for  him  to  be 
heard  as  to  the  same. 

The  sanctioning  of  such  a  precedent  as  would  be  established 
in  this  case  if  this  decree  should  be  allowed  to  stand  would  be 
but  the  beginning  of  the  greatest  abuses.  If  a  party  desires 
to  obtain  relief  in  an  action  entirely  different  from  that  sought 
for  in  an  action  already  begun,  let  a  new  action  be  commenced 
by  the  service  of  process  upon  the  defendant,  who  then  will 
have  notice  of  the  new  claims  made  against  him. 

A  party  should  not  be  allowed,  by  commencing  an  action 
for  one  form  of  relief,  to  lull  the  defendant  into  security,  and 
then  when  he  is  out  of  the  way,  without  any  notice  to  him,  to 
change  entirely  the  cause  of  action  and  obtain  relief  which 
is  in  no  way  foreshadowed  by  the  action  as  began.  The  order 
appealed  from  should  be  reversed  and  an  order  made  vacating 
the  decree  of  divorce  entered  herein,  with  cosis  of  motion,  and 
costs  and  disbursements  on  appeal. 
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CHARLES  P.  DALY,  Chief  Justice. — I  do  not  concur  in  the 
conclusion  arrived  at  by  Judge  VAN  BKUNT,  that  the  power  of 
the  court  to  allow  amendments,  is  necessarily  limited  to  the 
cases  prescribed  by  the  Code ;  but,  as  the  examination  of  that 
question  would  involve  a  somewhat  lengthened  discussion,  and 
a  review  of  the  authorities,  I  do  not  propose  to  go  into  it,  as  I 
agree  that  the  amendment  in  this  case  should  not  have  been 
allowed  ;  and  that,  in  view  of  the  nature  and  effect  of  it,  the 
judgment  founded  upon  it  should  be  reversed. 

There  was,  as  I  have  shown  by  the  authorities  I  have  re- 
viewed, in  Diamond  v.  Williamsburgh  Ins.  Co.  (4  Daly,  494), 
a  clearly  marked  distinction,  between  an  amendment,  changing 
the  nature  of  the  action,  and  an  amendment,  allowing  the  de- 
fendant to  set  up  an  additional  or  different  defense,  for  the 
reason  that  the  plaintiff,  if  he  had  misconceived  his  action, 
could  sue  over  again ;  whereas  the  defendant  had  to  avail  him- 
self of  his  defense  or  defenses,  whatever  they  might  be,  and 
the  defendant,  therefore,  would  be  allowed  to  amend  his  plead- 
ing where  the  plaintiff  would  not ;  and  at  a  stage  in  the  action 
where  the  plaintiff  would  not  be  allowed  to  amend  his  decla- 
ration at  all. 

Thus,  in  Cope  v.  Marshall  (Sayer,  234),  the  plaintiff  was 
not  allowed  to  amend  his  declaration  by  setting  up  a  new  cause 
*  of  action  ;  and  the  reason  given  by  the  court  was,  because  the 
plaintiff  might  discontinue,  and  bring  a  new  action  ;  and  con- 
sequently, that  there  was  "no  necessity  to  depart  from  the 
general  rule  of  law,  namely,  that  an  amendment,  by  which  a 
,  new  right  of  action  would  be  alleged,  ought  not  to  be  per- 
mitted." But  where  the  time  for  bringing  a  new  action  had 
expired,  and  the  plaintiff  would  have  failed  in  his  remedy,  unless 
leave  were  given  him  to  amend,  he  was  allowed  to  amend,  under 
the  particular  circumstances  of  the  case  (Bear  croft  v.  The 
Hundred  of  Burnham  t&  /Stone,  3  Lev.  347 ;  Executors  of 
the  Duke  of  Marlborough  v.  Witmore,  Sayer,  235 ;  Id.  Fitzgib. 
193).  And  as  a  general  rule,  an  amendment  adding  a  new 
count  would  not  be  allowed  after  more  than  two  terms  had 
elapsed  ;  although  this  was  afterwards  greatly  relaxed  (see  the 
cases  cited  in  Diamond  v.  Williamsburgh  Ins.  Co.,  supra)  j 
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and  also  in  respect  to  allowing  amendments  modifying  or 
changing  the  cause  of  action,  under  certain  restrictions,  and 
where  it  was  obviously  in  furtherance  of  justice.  But  no  case 
that  1  have  ever  met  with  has  assumed  to  carry  the  power  of 
amendment  to  the  extent  that  was  done  in  this  instance,  by 
allowing  the  plaintiff,  who  had  brought  an  action  for  separation, 
on  the  ground  of  cruel  treatment,  seven  years  after  an  answer 
was  put  in  by  the  husband  denying  the  alleged  ill-treatment,  and 
when  no  steps  had  been  taken  by  her  during  that  long  interval 
to  bring  the  action  to  trial,  to  convert  the  action,  by  amendment, 
into  one  for  a  divorce  upon  the  ground  of  adultery,  especially 
where  the  defendant's  attorney,  who  appeared  upon  the  motion 
to  protect  his  client's  rights,  informed  the  court  that  he  did 
not  know  where  the  defendant  was ;  that  he  had  not  heard  from 
him  for  more  than  six  years ;  that  lie  was  retained  by  him 
only  to  defend  the  suit  for  a  separation,  and  that  he  had  no 
authority  to  appear  for  him  in  an  action  for  divorce  on  the 
ground  of  adultery. 

I  have  had  occasion  to  examine,  somewhat  extensively,  the 
decisions  as  to  the  power  of  the  court  to  allow  amendments, 
from  a  very  early  period,  and  think  I  can  say  confidently,  that 
there  is  no  authority  or  precedent  to  warrant  or  even  give 
countenance  to  the  exercise  of  the  power  of  amendment  to  the 
extent  that  was  allowed  in  this  case ;  and  an  illustration  of  the 
impropriety  of  such  an  extreme  exercise  of  discretion  is  found 
in  the  facts  subsequently  disclosed,  that  when  this  application 
was  made,  the  attorney  who,  to  protect  his  client's  interests, 
put  in  an  unverified  answer  to  the  action  as  amended,  when  he 
put  in  the  answer,  and  during  the  whole  progress  of  the  trial, 
and  up  to  and  after  the  entry  of  the  judgment,  knew  nothing 
of  his  client's  whereabouts  ;  whereas  the  plaintiff  and  her  attor- 
ney knew  while  these  proceedings  were  going  on  that  he  was 
confined  in  a  state  prison  in  Nevada,  upon  a  conviction  for  an 
assault  with  attempt  to  kill,  from  which  imprisonment,  after  a 
confinement  of  thirteen  months,  he  was  discharged  by  a  pardon, 
asked  for  from  the  authorities  by  the  judge  and  district  attorney 
by  whom  he  was  tried.  It  further  appeared,  by  the  defend- 
ant's deposition,  that  he  left  this  city  in  1872,  and  resided 
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chiefly  thereafter  in  Nevada ;  that  from  statements  made  to  him 
by  the  plaintiffs  counsel,  he  never  supposed  that  the  action  for. 
separation  would  be  brought  to  trial,  and  therefore  did  not 
communicate  the  place  of  his  residence  to  his  attorney  ;  that 
he  knew  nothing  of  what  had  taken  place  until  about  six 
months  after  the  judgment  for  divorce  a  mnculo  had  been 
entered ;  which  is  coupled  with  a  positive  denial  by  him  under 
oath  that  he  was  guilty  of  the  adultery  wrherewith  he  was 
charged.  I  agree  therefore  that  the  order  allowing  this  amend- 
ment should  be  reversed,  and  all  the  proceedings  founded 
upon  it. 

LAKREMORE,  J. ,  concurred  in  the  opinion  of  VAN  BRUNT,  J. 
Order  reversed.* 


WILLIAM   P.  ROOME  et  al.,  Respondents,  against  JOSEPH  F. 
McGovERN  et  al.,  Appellants. 

(Decided  February  3d,  1880.) 

Where  a  purchaser  of  goods  upon  credit  represents  himself  to  the  seller  as 
solvent,  and  twelve  days  afterwards  makes  a  general  assignment  for  the 
benefit  of  creditors,  on  the  ground  of  insolvency,  having  assets  sufficient  to 
pay  only  twenty-five  per  cent,  of  his  debts,  in  the  absence  of  proof  that  some 
unexpected  disaster  caused  a  complete  change  in  his  condition,  the  con- 
clusion is  irresistible  that  his  representation  of  solvency  was  false. 

la.  an  action  tq  recover  back  goods  fraudulently  purchased,  and  which  have 
been  transferred  by  the  purchaser  under  a  general  assignment  for  benefit 
of  creditors,  the  assignee  may  properly  be  made  a  defendant  as  assignee; 
and  the  allegation  of  such  assignment  in  the  complaint  is  not  an  admis- 
sion of  title  in  the  assignee. 

In  such  a  case,  the  assignee,  as  he  comes  into  possession  of  the  goods 
innocently,  is  entitled  to  a  demand  for  their  return  before  action  is 
brought;  but  where  the  plaintiffs,  for  the  purpose  of  making  such  a  de- 
mand personally,  went  to  the  place  where  the  goods  were,  and  to  the 

*  An  appeal  from  the  order  entered  upon  this  decision  was  dismissed  bj 
liie  court-  «f  appeals,  June  8th,  1880.     See  83  N.  Y.  039. 
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assignee's  own  place  of  business,  and,  not  seeing  him  at  either  place, 
made  a  demand  upon  the  person  in  charge  of  the  goods,  leaving  a  written, 
demand  to  be  delivered  to  the  assignee,  held,  that  this  was  all  that, 
under  the  circumstances,  the  plaintiffs  could  be  required  to  do. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city  of 
New  York  for  the  first  judicial  district. 

The  action  was  brought  to  recover  possession  of  certain  per- 
sonal property  alleged  to  have  been  obtained  from  the  plaint- 
iffs by  false  representations  made  by  one  of  the  defendants, 
who  afterwards  transferred  the  property,  by  general  assignment 
for  benefit  of  creditors,  to  the  other  defendant.  The  facts  are 
stated  in  the  opinion. 

Upon  the  trial,  a  motion  by  the  defendants  for  a  dismissal  of 
the  complaint  was  granted,  and  judgment  rendered  for  the 
defendants.  From  this  judgment  the  plaintiffs  appealed. 

Michael  H.  Cardozo,  for  appellants. 
Charles  Blandy,  for  respondents. 

VAN  BRUNT,  J. — The  only  question  in  this  case  that  pre- 
sents any  embarrassment  is  the  proof  as  to  a  demand.  The 
objection  that  there  was  no  proof  of  fraud,  is  clearly  not  well 
taken. 

The  complaint  alleges  that  the  defendant,  Joseph  F.  Mc- 
Govern, on  October  16,  1879,  with  intent  to  deceive  and  de- 
fraud the  plaintiffs  and  to  induce  them  to  sell  goods  to  him, 
falsely  and  fraudulently  represented  to  the  plaintiffs  that  he 
was  solvent;  that  his  liabilities  were  light,  and  contracted 
solely  by  the  said  defendant  in  the  carrying  on  of  his  business, 
and  that  he  was  abundantly  able  to  pay  the  same,  and  the 
plaintiffs,  relying  upon  these  representations,  sold  certain  goods 
to  the  defendant. 

The  plaintiff,  "William  P.  Roome,  testified  that  McGovern 
entered  into  negotiations  for  teas  ;  he  bought,  without  much 
question  as  to  price ;  and  after  making  his  choice  of  goods, 
that  he,  Mr.  Roome,  asked  McGovern  how  his  business  was; 
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he  said  it  was  in  excellent  condition  and  he  was  doing  an 
excellent  business.  He  was  asked  if  he  was  making  money, 
he  said  he  was.  He  was  asked  if  his  capital  was  his  own,  he 
said  it  was,  and  that  he  did  not  owe  any  of  it.  He  said  he  did 
not  owe  for  borrowed  money. 

That  proof  clearly  supported  the  allegation  in  the  complaint 
that  the  defendant,  McGovern,  represented  himself  to  be  solv- 
ent and  able  to  pay  his  debts. 

It  appears  that  on  October  28,  1879,  McGovern  made  an 
assignment  for  the  benefit  of  his  creditors  upon  the  ground  of 
insolvency,  owing  $5,507.02,  and  having  $1,330.08  of  assets. 

It  is  urged  that  there  is  nothing  to  show  that  these  debts 
were  not  contracted  after  the  purchase  of  the  teas  in  question ; 
but  I  think  that  when  a  man  represents  himself  on  October  16 
as  solvent,  and  on  October  28,  twelve  days  after,  makes  an  as- 
signment, and  has  assets  sufficient  to  pay  only  twenty-five  per 
cent,  of  his  debts,  in  the  absence  of  proof  that  some  unex- 
pected disaster  caused  a  complete  change  in  his  condition,  the 
conclusion  is  irresistible  that  his  representation  of  solvency 
was  false. 

The  objection  that,  as  the  complaint  alleges,  that  Joseph 
McGovern  transferred  the  goods  in  question  to  George  McGov- 
ern by  a  general  assignment,  it  is  an  admission  of  title  in  George 
McGovern,  is  not  well  taken.  All  that  the  complaint  shows  in 
that  regard,  is  that  Joseph  McGovern  has  conveyed  all  his 
title  to  the  goods  to  George  McGovern,  and  nothing  more. 

I  am  unable  to  see  why  George  McGovern  might  not  be 
sued  as  assignee.  It  is  true  he  might  have  been  sued  as  an 
individual,  but  he  claimed  to  hold  the  goods  in  his  representa- 
tive capacity  ;  it  was  his  title  as  trustee  that  was  sought  to  be 
impeached,  to  goods  which  had  been  delivered  to  him  as  part 
of  the  trust  estate.  He  committed  no  wrong  in  taking  posses- 
sion of  the  goods  as  assigned,  and  he  held  them  as  assignee, 
and  in  no  other  capacity. 

The  objection  that  there  was  no  rescission  of  the  contract  of 
sale  is  not  well  taken,  as  the  commencement  of  the  action  is  a 
complete  rescission. 
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The  remaining  question  as  to  demand  is  one  of  more  diffi- 
culty. 

No  demand  was  necessary  against  the  purchaser  of  the 
goods,  because  he  came  into  possession  wrongfully ;  but  his 
assignee  came  into  possession  innocently,  and  before  being  bur- 
dened with  the  costs  of  an  action,  should  have  an  opportunity 
afforded  him  to  make  restitution.  There  has  been  no  case 
cited  by  the  defendants  showing  what  kind  of  a  demand  should 
be  made. 

The  evidence  in  this  case  shows  that  a  demand  was  made  at 
the  place  where  the  goods  were,  of  the  person  in  charge,  and  a 
written  demand  left  for  the  assignee  ;  that  unsuccessful  efforts 
were  made  to  find  the  assignee  to  make  a  personal  demand. 

It  seems  to  me  that  this  was  all  that  the  plaintiffs  could  be 
called  upon  to  do.  They  went  to  the  place  where  the  goods 
were,  and  to  the  assignee's  own  place  of  business,  to  make  the 
demand,  but  did  not  see  him  at  either  place,  but  did  make  a 
demand  upon  the  person  in  charge  of  the  goods,  leaving  a 
written  demand  to  be  delivered  to  the  assignee,  which  was 
all  that,  under  the  circumstances,  they  could  do.  There 
is  no  proof  but  what  the  assignee  received  that  written 
demand.  A  person  is  presumed  to  receive  letters  left  for 
him  at  his  place  of  business  or  residence,  and  therefore, 
in  the  absence  of  proof  to  the  contrary,  it  must  be  assumed 
that  this  written  demand  reached  the  assignee,  and  if  so,  a 
sufficient  demand  is  made  out  if  one  was  required. 

I  am  of  the  opinion,  therefore,  that  the  plaintiffs  made  out 
a  prima  facie  case,  and  the  judgment  must  be  reversed. 

CHAKLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  reversed. 
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KJERNAN  J.  GUILFOYLE,  Respondent,  against  ROBERT  J. 

DERSON,  Appellant.     THOMAS  CORR,  Respondent,  against 
ROBERT  J.  ANDERSON,  Appellant. 

(Decided  February  2d,  1880.) 

A  discharge  of  a  debtor,  under  the  United  States  Bankruptcy  Act,  is  a 
valid  defense  to  an  action  for  moneys  of  others  received  by  the  debtor 
and  not  paid  over  by  him,  where  his  relation  to  the  parties  was  such 
that  he  might  mingle  such  moneys  with  his  own,  without  by  that  act 
alone  making  himself  liable  to  an  action,  and  where  a  cause  of  action 
could  only  arise  upon  his  failure  to  account  for  and  pay  over  such  moneys 
upon  a  demand  duly  made.  Such  a  liability  is  not  a  debt  created  by  the 
bankrupt  "  while  acting  in  any  fiduciary  capacity,"  within  the  exception 
contained  in  the  Bankruptcy  Act. 

APPEALS  from  judgments  of  a  district  court  in  the  city  of 
New  York. 

The  actions  were  brought  to  recover  money  received  by  the 
defendant  to  the  use  of  the  plaintiffs.  The  defendant  in  these 
actions  kept  a  boarding  stable  at  which  a  large  number  of  gen- 
tlemen boarded  their  horses,  and  it  would  appear  from  the 
evidence  that  it  is  the  custom  in  such  cases  for  the  boarding 
stable-keeper  to  have  the  wagons  of  his  customers  repaired  and 
their  horses  shod,  and  for  the  boarding  stable-keeper  at  the 
end  of  each  month  to  collect  the  carriage-maker's  and  farrier's 
bills  with  his  own,  and  then  pay  over  the  amount  collected  for 
each  to  them. 

The  bills  for  stabling  and  the  bills  of  the  carriage-maker  and 
farrier  were  paid  in  one  payment  to  the  stable-keeper,  and  it 
was  not  expected  that  the  stable-keeper  should  keep  separate 
from  his  own  funds  the  amounts  collected  for  the  carriage- 
maker  and  farrier. 

The  defendant  having  collected  in  this  way  certain  bills  of 
the  carriage-maker  and  farrier,  and  having  failed  to  pay  over 
the  money  thus  collected,  these  actions  were  brought. 

The  defendant  proved  a  discharge  in  bankruptcy,  and  the 
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justice,  notwithstanding,  having  rendered  judgment  in  favor 
of  the  plaintiffs,  these  appeals  are  taken. 

T.  V.  Cator,  for  appellant. 
E.  P.  Wilder,  for  respondents. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — If  the 
understanding  of  the  parties  had  been  that  the  defendant 
should  collect  the  plaintiffs'  bills  separate  from  his  own  and 
turn  over  the  identical  money  collected,  it  might  be  that  the 
discharge  in  bankruptcy  would  be  no  defense.  But  the  evi- 
dence in  these  cases  shows  that  the  defendant  was  to  collect  the 
plaintiffs'  bills  with  his  own, — if  paid  in  a  check,  by  one  check, 
if  paid  in  money,  in  one  amount, — no  particular  money  being 
set  aside  for  any  particular  bill,  and  was  expected  to  mingle 
the  money  thus  collected  with  his  own,  and  to  account  and 
pay  over  the  amounts  which  he  collected  every  month. 

There  was  no  breach  of  trust  in  mingling  the  money  col- 
lected with  his  own.  Such  commingling  gave  no  cause  of 
action  against  the  defendant,  and  a  cause  of  action  only  arose 
upon  a  failure  to  account  for  and  pay  over  the  moneys  col- 
lected upon  a  demand  duly  made  for  that  purpose. 

The  case  of  Ilcnnequin  v.  Clews  in  the  court  of  appeals 
(77  N.  Y.  427),  and  the  case  of  Howe  v.  Guilleaume  (18  llun, 
550),  and  the  cases  therein  cited,  dispose  of  this  question.  In 
numerous  cases  cited  in  Hennequin  v.  Clews,  it  has  been  held 
that  in  a  case  where  goods  have  been  sent  to  an  agent  to  sell 
and  remit  the  proceeds,  if  the  agent  fails  to  remit,  and  an  ac- 
tion is  brought  against  him,  a  discharge  in  bankruptcy  is  a 
good  defense,  and  such  a  case  is  in  all  respects  simih  r  to  the 
one  at  bar. 

The  case  of  Howe  v.  Guilleaume  was  just  as  strong  as  the 
one  at  bar,  and  upon  the  authorities  above  cited  it  was  held 
that  the  discharge  was  a  bar. 

The  construction  set  upon  the  term  "  fiduciary  capacity  "  in 
these  cases  expressly  excludes  agencies  as  such.  If  the  party 
is  in  such  a  position  that  he  can  commingle  the  moneys  re- 
VOL.  IX.— 5 
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ceived  with  his  own  without  by  that  act  alone  making  him- 
self liable  to  an  action,  then  he  is  entitled  to  the  benefit  of  the 
bankrupt  act. 

I  am  of  the  opinion,  therefore,  that  the  discharge  in  bank- 
ruptcy was  a  good  defense,  and  the  judgment  should  be 
reversed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgments  reversed. 


BRIDGET  DAVENY,  Respondent,  against  WILLIAM  B.  SHATTUCK, 

Appellant. 

(Decided  February  3d,  1880.) 

A  servant  was  employed  upon  trial  for  a  week,  with  a  promise  that,  if  she 
suited,  the  empl«yment  would  be  continued  through  the  summei  months 
and  until  September  1st.  Before  the  end  of  the  week,  the  employer  hav- 
ing declared  that  she  suited,  the  servant  said  :  "Then,  as  long  as  I  suit 
you,  there  is  no  fear  for  the  summer  months;"  to  which  the  employer 
responded  affirmatively.  Held,  that  there  was  not  an  absolute  employ- 
ment until  September  1st,  but  merely  a  conditional  one,  dependent  upon 
the  servant  continuing  to  suit  the  employer. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city  of 
New  York  for  the  third  judicial  district. 

The  facts  are  stated  in  the  opinion.  Upon  trial  before  a 
jury,  they  rendered  a  verdict  for  the  plaintiff.  From  the 
judgment  entered  upon  the  verdict  the  defendant  appealed. 

Francis  Byrne,  for  appellant. 

i 

L.  B.  Halsey,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  was  only  the  or- 
dinary monthly  hiring  of  a  domestic  servant  at  $16  a  month. 
The  plaintiff  asked  the  defendant's  wife  if  she  kept  her  girls 
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during  the  summer  months,  and  she  told  her  that  she  did. 
The  plaintiff  then  said  that  she  would  like  to  engage  for  the 
summer  months  up  to  September  1 ;  and  the  defendant's  wife, 
Mrs.  Shattuck,  answered  that  she  would  keep  her  if  she  suited 
her.  To  this  the  plaintiff  replied,  "  Perhaps  you  are  hard  to 
suit ;  I  will  try  it  for  a  week,"  and  in  going  out,  said  :  "  You 
keep  your  help  for  the  summer  months  ?"  and  Mrs.  Shattuck 
replied :  "  Oh,  certainly,  and  longer  if  they  suit  me."  The 
plaintiff  came  on  the  following  Monday,  and  before  the  end 
of  the  week  Mrs.  Shattuck  said  to  her  :  "  You  suit  me  if  I  suit 
you,"  and  the  plaintiff  replied :  "  As  long  as  I  suit  you,  there 
is  no  fear  for  the  summer  months,"  and  the  defendant  re- 
sponded :  "  Oh,  yes,  I  like  you  very  much."  At  the  end  of 
the  second  month,  the  defendant's  wife  told  her  that  she  had 
no  further  occasion  for  her  services,  when  the  plaintiff  left, 
and  within  two  days  thereafter  she  brought  this  action,  in 
which,  under  the  judge's  instructions,  she  has  recovered,  as  the 
measure  of  damages,  $16  a  month  up  to  September  1,  and  $4 
a  week  for  board  ;  a  judgment  that  cannot  be  sustained. 

The  understanding,  in  respect  to  the  summer  months,  was 
simply  a  conditional  one.  It  depended  upon  whether  the 
plaintiff  suited  the  defendant's  wife.  The  utmost  that  occur- 
red towards  the  end  of  the  first  week  was  an  affirmative 
response :  "  Oh,  yes,  I  like  you  very  much,"  to  the  plaintiff's 
remark,  "  Then  as  long  as  I  suit  you,  there  is  no  fear  for  the 
summer  months ;"  the  plain  construction  of  which  is,  that  as 
long  as  she  continued  to  suit  Mrs.  Shattuck,  she  would  be  em- 
ployed, and  necessarily  implied  the  right  to  discharge  her  at 
the  end  of  any  month,  if  she  did  not  suit  her.  Mrs.  Shattuck 
may  have  liked  her  very  well  after  she  had  been  there  about  a 
week,  but  upon  further  experience,  have  found  that  she  did 
not  suit  her  ;  and  it  would  be  going  too  far,  from  that  remark, 
and  her  assent  to  what  the  plaintiff  said,  to  hold  that  she  meant 
to  bind  herself  unconditionally  to  keep  the  plaintiff  until  Sep- 
tember 1 ;  or  that  the  plaintiff  even  so  understood  it  by  the  re- 
mark :  "  As  long  as  I  suit  you,  there  is  no  fear  for  the  summer 
months."  It  was  simply  assuming  that,  as  she  suited  her  then, 
she  would  continue  to  suit  her,  and  nothing  more,  leaving  her 
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employment,  up  to  September  1,  dependent  upon  whether  she 
continued  to  suit  Mrs.  Shattuck.  It  neither  bound  Mrs.  Shat- 
tuck  to  keep  her  until  that  time,  nor  bound  the  plaintiff  to  re- 
main until  that  time.  The  hiring  of  domestic  servants,  in  this 
city,  as  a  matter  of  general  experience,  is  a  hiring  from  month 
to  month,  neither  the  employer  or  the  employed  binding  them- 
selves to  anything  beyond  that ;  and  -this  was  nothing  more, 
coupled  with  an  understanding  that  Mrs.  Shattuck  would  keep 
the  plaintiff  until  September  1  if  she  continued  to  suit  her. 

The  measure  of  damages,  moreover,  was  wholly  erroneous ; 
but  it  is  unnecessary  to  discuss  that  question,  as  there  was  no 
such  contract  as  that  upon  which  the  action  was  based. 

The  judgment  should  be  reversed. 
YAN  BKUNT,  J.,  concurred. 
Judgment  reversed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  STEPHEN  H. 
OLIN,  ASSIGNEE,  &c.,  Respondent,  against  GEOKGE  W. 
LOCKWOOD,  Appellant. 

(Decided  March  1st,  1880.) 

An  attorney,  retained  by  an  assignee  for  the  benefit  of  creditors,  is  not 
entitled  to  be  repaid  by  him,  out  of  the  assigned  estate,  disbursements 
made  in  contesting  proceedings  to  have  the- debtor  adjudicated  bankrupt, 
in  which  proceedings  he  appeared  as  attorney  for  certain  creditors;  there 
being  no  evidence  of  any  resulting  benefit  to  the  creditors  generally. 

Upon  a  reference  to  ascertain  the  amount  due  to  an  attorney  for  profes- 
sional services  rendered  to  an  assignee  for  benefit  of  creditors,  where  the 
attorney's  claim  therefor  against  the  assigned  estate  is  reduced  two- 
thirds  in  amount,  the  assignee  is  to  be  regarded  as  the  prevailing  party, 
and  the  costs  of  the  reference  should  be  imposed  on  the  Attorney. 

APPEAL  from  an  order,  entered  upon  the  report  of  a  referee 
appointed  to  ascertain  the  amount  due  from  the  relator,  an 
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assignee  for  benefit  of  creditors,  for  professional  services  ren- 
dered by  the  appellant  as  attorney.  The  facts  are  stated  in  the 
opinion. 

CHARLES  P.  DALY,  Chief  Justice. — This  reference  was  or- 
dered for  the  purpose  of  ascertaining  what  amount  was  due  by 
the  assignee,  Olin,  to  Lockwood,  for  professional  services  ren- 
dered by  Lockwood  to  Olin,  as  assignee,  and  for  disbursements 
properly  incurred  by  Lockwood  in  the  course  of  that  employ- 
ment. This  gave  no  authority  to  find  that  the  assignee  was 
bound  to  pay  out  of  the  assigned  estate  the  disbursements  in- 
curred by  Lockwood  in  contesting  the  proceedings  in  the 
United  States  court,  to  have  Manahan  declared  an  involuntary 
bankrupt.  The  assignee  did  not  employ  Lockwood  to  render 
any  such  service.  Upon  Lockwood's  own  statement,  he  ap- 
peared upon  that  proceeding  as  attorney  for  certain  creditors  ; 
and  he  must  look  for  his  compensation  to  those  who  employed 
him.  The  referee  allowed  it,  on  the  ground  that  the  assignee 
became  the  representative  of  these  creditors ;  that  he  came 
into  possession  of  the  property  saved  by  these  disbursements, 
and  holds  it  for  the  benefit  of  the  creditors,  subject  to  those 
disbursements;- in  respect  to  which,  it  is  sufficient  to  say  that 
this  does  not  appear  from  anything  in  the  evidence,  so  far  as 
the  evidence  is  presented  upon  this  appeal. 

I  think  also  that  the  expense  and  cost  of  the  reference 
should  have  been  imposed  upon  Mr.  Lockwood.  His  bill  was 
reduced  about  two-thirds  in  amount ;  and  under  such  a  state  of 
facts,  the  assignee  should  be  regarded  as  the  prevailing  party 
on  the  reference. 

There  is  nothing  before  us  but  his  bill,  which,  the  result  has 
shown,  embraced  charges  which  he  had  no  right  to  make ;  and 
that  the  valuation  he  put  upon  his  services  to  compel  the 
United  States  marshal  to  deliver  up  the  property,  was  unrea- 
sonable, being  reduced,  by  the  referee,  nearly  one-half. 

The  order,  in  my  opinion,  should  be  modified  by  deducting, 
from  the  amount  ordered  to  be  paid  by  Mr.  Olin,  the  amount 
of  the  disbursements  in  the  United  States  courts,  and  the 
respondent  should  be  charged  with  the  expense  of  the  refer- 
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ence,  without  cests  of  this  appeal,  as  the  order  is  confirmed  in 
part,  and  reversed  in  part. 

YAN  BRUNT,  J.,  concurred. 
Order  modified  accordingly. 

An  application  for  a  re-argument  was  subsequently  made, 
but  was  denied  December  6,  1880. 


ABRAHAM  LESSER,   Respondent,  against  HERMAN    WUNDER, 
Impleaded  with  GEORGE  P.  WAGNER,  Appellant. 

(Decided  March  1st,  1880.) 

No  appeal  lies  to  this  court  from  an  order  of  the  marine  court  of  the  city 
of  New  York,  denying  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. 

Where  a  cause  of  action  or  defense  rests  solely  upon  the  testimony  of  a 
party,  it  should  be  left  to  the  jury  to  determine  the  weight  or  value  that 
is  to  be  given  to  his  evidence.  Such  testimony  is  not  necessarily  to  be 
taken  as  true  because  not  contradicted. 

In  an  action  where  the  recovery  was  wholly  dependent  upon  the  time 
when  the  plaintiff  made  a  certain  payment  to  a  person  other  than  the 
defendant,  the  proof  on  that  point  rested  solely  on  the  plaintiff's  testi- 
mony, which  the  defendant  was  unable  to  contradict,  the  person  to 
whom  the  payment  was  made  having  fled.  Held,  that  although  there 
waS'no  improbability  in  the  fact  testified  to,  and  the  witness  was  not  dis- 
credited or  contradicted,  a  direction  by  the  judge  to  the  jury  to  find  a 
verdict  for  the  plaintiff  was  erroneous,  and  the  judgment  on  such  ver- 
dict must  be  reversed. 

The  objection,  that  a  direction  to  the  jury  to  find  a  verdict  for  the  plaintiff 
was  error,  is  available  on  appeal  under  a  general  exception;  a  particular 
request  to  the  judge  to  submit  the  question  to  the  jury  is  not  necessary. 

APPEALS  from  a  judgment  of  the  marine  court  of  the  city 
of  New  York,  affirming  a  judgment  of  that  court  entered  upon 
a  verdict  rendered  by  a  jury  under  direction  of  the  court ;  and 
from  an  order  of  that  court  affirming  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 
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The  action  was  brought  to  recover  for  damages  sustained 
by  reason  of  a  forged  and  false  instrument  purporting  to  be  a 
satisfaction-piece  of  a  chattel  mortgage.  The  plaintiff  had 
purchased,  from  the  defendant  Wagner,  certain  chattel  prop- 
erty which  had  been  mortgaged  by  Wagner  to  one  Hechler  by 
a  mortgage  duly  filed  in  the  office  of  the  clerk  of  the  town 
where  the  property  was  situated.  About  the  time  of  the  sale 
Wagner  deposited  in  the  same  office  an  instrument  purporting 
to  be  a  satisfaction-piece  of  the  mortgage,  which  was,  about  the 
same  time,  examined  by  the  plaintiff.  It  purported  to  be  exe- 
cuted by  Hechler,  and  bore  the  signature  of  the  defendant 
Wunder,  as  an  attesting  witness ;  and  the  certificate  of  Wunder 
as  notary  public,  with  his  signature  and  official  seal,  was  an- 
nexed, that  Hechler,  known  to  him  to  be  the  individual  de- 
scribed in,  and  who  executed  such  instrument,  came  personally 
before  him  and  acknowledged  that  he  executed  the  same. 
The  plaintiff  testified  that,  after  examining  this  instrument,  and 
believing  it  to  be  genuine,  and  the  signature  and  certificate  of 
the  defendant  Wunder  to  be  true,  he  paid  the  defendant 
Wagner  the  purchase-money.  The  signature  of  Hechler  to 
the  instrument  was  in  fact  forged,  and  the  attestation  and 
certificate  of  acknowledgment  of  Wunder  were  false ;  and  the 
mortgage,  not  having  been  paid  or  satisfied,  was  foreclosed, 
and  the  plaintiff  compelled  to  re-purchase  the  property  at  the 
foreclosure  sale.  The  action  was  brought  against  both  Wagner 
and  Wunder,  but  Wagner  having  absconded,  the  summons  was 
served  only  upon  the  defendant  Wunder. 

At  the  trial  the  judge  directed  the  jury  to  render  a  verdict 
for  the  plaintiff  for  the  amount  actually  paid  by  him  on  re-pur- 
chasing the  property  at  the  sale  on  foreclosure,  with  interest. 
From  the  judgment  for  the  plaintiff,  entered  on  this  verdict, 
the  defendant  Wunder  appealed  to  the  general  term  of  the 
marine  court,  which  affirmed  the  judgment.  The  defendant 
Wunder  also  made  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  which  was  denied;  and,  on  appeal 
by  him  to  the  general  term  of  the  marine  court  from  the 
order  denying  his  motion,  that  order  was  also  affirmed.  From 
the  determinations  of  the  general  term  of  the  marine  court, 
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affirming  the  judgment  for  the  plaintiff,  and  affirming  the 
order  denying  the  motion  for  a  new  trial,  the  defendant  Wun- 
der appealed  to  this  court. 

J.  0.  Mott,  for  appellant. 
Peter  Cook,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — No  appeal  lies  to  this 
court  from  a  decision  of  the  general  term  of  the  marine  court, 
granting  or  refusing  a  new  trial,  on  the  ground  of  newly-dis- 
covered evidence.  See  the  cases  enumerated  in  Wheeler  v. 
Hudnutt,  New  York  Corn.  Pleas,  G.  T.,  Dec.  1,  1879. 

The  judgment,  however,  will  have  to  be  reversed  for  the 
error  of  the  court  in  directing  the  jury,  under  the  defendant's 
exception,  to  find  a  verdict  for  the  plaintiff.  The  fact  that  the 
plaintiff  paid  "Wagner  for  the  shop,  after  the  satisfaction-piece 
had  been  filed,  rested  entirely  upon  the  plaintiff's  testimony. 
It  appeared,  by  the  satisfaction-piece,  that  it  was  acknowledged 
on  July  27,  1877,  and  was  filed  on  the  same  day.  The  plaint- 
iff testified  that  he  bought  the  shop  in  June  ;  that  he  examined 
the  record ;  found  the  mortgage  open  ;  and  that,  before  he  paid 
the  money,  he  examined  again,  and  found  the  satisfaction-piece 
on  file,  and  the  mortgage  discharged ;  and  that,  when  the 
mortgage  was  foreclosed,  he  had  to  pay  $428  to  get  the  prop- 
erty back  again,  which  was  the  amount  he  has  recovered,  with 
interest,  as  his  damages. 

On  his  cross-examination,  he  testified  that  he  paid  the  money, 
after  the  satisfaction-piece  was  filed — in  the  latter  part  of  June 
or  July.  This  testimony  left  it  uncertain  when  he  paid  the 
money  ;  that  is,  it  did  not  fix  with  certainty  that  it  had  been 
paid  before  the  filing  of  the  mortgage,  on  July  27,  1877. 

This  was  the  most  material  fact  in  the  case  ;  for  upon  it  the 
whole  cause  of  action  depended.  The  objection  being  taken, 
on  the  motion  for  a  nonsuit,  that  it  was  not  shown  that  the 
plaintiff  "  parted  with  his  money  on  the  strength  "  of  the  satis- 
faction-piece, the  plaintiff  was  again  recalled,  and  testified 
that  he  paid  the  money  because  he  found  that  the  record  was 
clear ;  that  the  satisfaction-piece  was  filed ;  and  that  the  mort- 
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gage  was  marked  "paid."  This  may  have  been  entirely  true; 
but,  as  was  said  in  El  wood  v.  T/w  Western  Union  Tel.  Co.  (45 
.N.  Y.  540),  without  imputing  the  want  of  truthfulness  to  the 
plaintiff,  his  relation  to  the  subject-matter  in  controversy  was, 
of  itself,  sufficient  to  take  from  the  court  the  right  thus  to  dis- 
pose of  the  whole  case  upon  his  evidence  alone ;  it  being  for 
the  jury,  and  not  for  the  court,  to  say  what  weight  should  be 
given  to  his  evidence  upon  this  point.  In  Hodge  v.  The  City 
of  Buffalo  (1  Abb.  JNT.  0.  356),  the  fact  of  the  plaintiffs  in- 
fancy, at  the  time  when  she  executed  the  deed,  was  a  material 
fact  in  the  case,  which  rested  entirely  upon  her  testimony,  and 
the  court  having  refused  to  leave  it  to  the  jury  to  pass  upon 
the  evidence  as  to  the  plaintiff's  infancy,  and  having,  under 
the  defendant's  exception,  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  the  verdict  was  set  aside,  and  a  new  trial 
ordered,  upon  the  ground  that  whenever  the  action  or  defense 
rests  solely  upon  the  testimony  of  a  party,  the  interest  of  the 
party  must  necessarily  affect  his  credibility  as  a  witness ;  and 
that  the  credibility  of  a  party  so  testifying  must  be  submitted 
to  the  jury,  who  are  alone  competent  to  decide,  where  the 
question  of  credibility  is  in  any  way  involved  ;  and  in  Kavan- 
agli  v.  Wilson  (70  N.  Y.  179),  this  rule  was  applied  to  the  son 
of  the  plaintiff,  who  was  engaged  in  business  with  his  father, 
and  was  necessarily  biased  and  interested,  because  he  was  to 
be  compensated  for  drawing  the  contract  if  his  father  should 
earn  the  commission,  which  the  action  was  brought  to  recover. 

7  O 

The  general  rule  was  there  recognized,  that  when  a  disinter- 
ested witness,  who  is  not  discredited,  testities  to  a  fact  within 
his  own  knowledge,  which  is  not  of  itself  improbable,  nor  in 
conflict  with  other  testimony,  the  fact  is  to  be  taken  as  legally 
established  and  cannot  be  disregarded  by  court  or  jury  ;  but 
does  not  apply  to  a  witness  who  is  interested  ;  which  is  neces- 
sarily the  case,  where  the  whole  cause  of  action  depends,  as  it 
did  in  this  case,  upon  the  testimony  of  the  party  who  brought 
the  action.  It  is  true  that  in  Kavanagh  v.  Wilson,  supra, 
there  wTas  the  additional  circumstance  that  the  son's  statement 
was  not  free  from  improbability  ;  but  I  do  not  understand  that 
that  was  regarded  as  the  controlling  circumstance;  and  in 
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Nicholson  v.  Connor  (8  Daly,  212),  we  held  that  the  proper 
rule,  now  that  parties  are  allowed  to  testify  in  their  own  cases, 
is  that,  where  a  cause  of  action  or  defense  rests  solely  upon  the 
testimony  of  a  party,  it  should  be  left  to  the  jury  to  determine 
the  weight  or  value  that  is  to  be  given  to  his  evidence,  and 
it  should  not  be  assumed,  as  a  rule  of  law,  that  the  testimony 
must  be  true,  because  not  contradicted ;  a  rule  especially 
applicable  in  the  present  case,  which  depended  upon  the  proof 
of  a  most  material  fact,  peculiarly  within  the  plaintiffs  knowl- 
edge, and  which  the  defendant  had  no  means  of  contradicting, 
as  the  person  to  whom  the  money  was  paid  had  fled. 

The  judge  below  held  that  the  conclusion  of  the  court,  in 
this  case,  did  not  depend  upon  a  belief  in  the  veracity  of  the 
plaintiff  alone;  but  "was  upheld  by  circumstances  which 
placed  an  honest  finding  to  the  contrary  wholly  out  of  the 
question."  Upon  the  case,  as  settled  and  presented  to  us  on 
the  appeal,  the  fact  of  the  payment  of  the  money,  and  when  it 
was  paid,  rested  solely  upon  the  plaintiffs  testimony,  and, 
therefore,  necessarily  upon  his  veracity  ;  and  I  find  nothing  in 
any  other  part  of  the  testimony  bearing  at  all  upon  it,  much 
less  upholding  it  by  circumstances  entirely  independent  of  the 
plaintiff's  testimony.  The  judge  further  held  that  the  ques- 
tion- of  submitting  the  evidence,  as  to  that  fact,  to  the  jury  to 
pass  upon,  was  not  raised  by  the  exception  taken ;  but  it  was 
expressly  held  in  The  Trustees  of  East  Hampton  v.  Kirk  (68 
N.  Y.  464),  that,  if  it  was  error  to  take  the  case  from  the  jury, 
the  objection  is  available  under  a  general  exception  ;  and  that 
a  particular  request  to  the  judge  to  reconsider  his  decision  and 
submit  the  question  to  the  jury,  is  not  necessary.  I  am  of 
opinion,  therefore,  that  a  new  trial  must  be  ordered. 

VAN  BBUNT,  J..  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
the  event'.* 

*  An  application  for  leave  to  appeal  from  this  decision  to  the  court  of 
appeals  was  denied. 
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MILTON  T.  WOOLLEY,  Appellant,  against  RICHABD  S.  NEW- 
COMBE,   Respondent. 

(Decided  March  1st,  1880.) 

A  complaint  in  an  action  for  breach  of  a  covenant  of  seizin,  in  which  the 
breach  is  alleged  by  simply  negativing  the  words  of  the  covenant,  with- 
out stating  facts  constituting  a  breach,  although  such  an  assignment  of 
the  breach  was  authorized  under  the  practice  existing  before  the  Code  of 
Procedure,  is  not  sufficient  as  a  complaint  under  the  Code.  Such  an 
action  is  not  excepted  from  the  requirement  that  the  complaint  shall  con- 
tain a  plain  and  concise  statement  of  the  facts  constituting  each  cause  of 
action  (Code  Civ.  Pro.  §  481). 

APPEAL  from  a  judgment  of  this  court  entered  upon  a  dis- 
missal of  a  complaint. 

The  action  was  brought  to  recover  damages  for  a  breach  of 
a  covenant  of  seizin  in  a  deed  by  defendant  to  plaintiff.  The 
complaint  alleged  the  making  of  a  covenant  by  the  defendant, 
that  he  was  seized  of  an  indefeasible  estate  in  fee  of  certain 
premises,  and  had  good  right  and  full  power  to  convey  the 
same  in  fee  simple  absolute  to  the  plaintiff ;  and  further  alleged 
that  the  defendant  had  not  good  right  and  full  power-to  convey 
the  same  absolutely ;  and  that  the  plaintiff  was  thereby  dam- 
aged, &c.  The  answer  admitted  the  making  of  the  deed,  and 
denied  each  and  every  other  allegation  of  the  complaint.  At 
the  trial  the  plaintiff  put  the  deed  in  evidence,  and  rested  his 
case  without  other  proof.  The  defendant  moved  to  dismiss  the 
complaint,  and  his  motion  was  granted.  From  the  judgment 
for  the  defendant,  entered  on  the  dismissal,  of  the  complaint, 
the  plaintiff  appealed. 

George  II.  Fletcher,  for  appellant. 
Albert  Cardoso,  for  respondent. 

J.  F.  DALY,  J. — It  has  been  held  in  this  state  that  in  an 
action  for  the  breach  of  the  covenant  of  seizin  in  a  deed  of 
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land,  the  plaintiff  in  liis  complaint  may  assign  the  breach  by 
simply  negativing  the  words  of  the  covenant,  and  if  the  answer 
aver  the  contrary, — i.  e.,  that  the  defendant  was  the  true  and  law- 
ful owner, — in  the  exact  words  of  the  covenant,  the  defendant 
holds  the  affirmative  of  the  issue  and  the  burden  of  proof,  and 
must  prove  his  title  (Potter  v.  Kitchen,  5  Bosw.  566;  Abbott 
v.  Allen,  14  Johns.  248).  The  supreme  court  of  Michigan  (25 
Mich.  32,  Ingatts  v.  Eaton)  has  decided,  however,  that  where, 
in  such  an  action,  the  breach  is  assigned  in  general  terms  and 
the  defendant  pleads  the  general  issue,  the  mere  production 
of  the  deed  is  not  sufficient  to  sustain  a  recovery  by  plaintiff, 
and  does  not  cast  upon  defendant  the  burden  of  proving  his 
title.  The  opinion  of  COOLEY,  J.,  delivered  in  the  case,  shows 
that  the  decision  is  not  put  upon  the  distinction  in  the 
pleas,  but  upon  grounds  which  assail  the  authority  of  the  cases 
above  cited,  in  this  state. 

The  whole  question  depends  upon  the  sufficiency  of  the 
complaint  under  the  Code,  a  question  still  open,  and  which 
should  be  now  determined ;  because,  if  we  reverse  this  judg- 
ment upon  the  authority  of  Potter  v.  Kitchen,  a  new  trial 
must  be  ordered,  and  defendant  can,  and  of  course  will,  take 
the  objection  at  the  next  trial  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  a  right  reserved 
to  him  although  he  has  not  demurred  (Code,  §  499). 

A  doubt  as  to  the  sufficiency  of  the  complaint  in  the  form 
presented  in  this  action  and  in  Potter  v.  Kitchen,  was  started 
in  the  latter  case  in  the  opinion  written  by  SLOSSON,  J.,  and  con- 
curred in  by  HOFFMAN  and  WOODKUFF,  JJ.  lie  says :  "  Since 
the  Code  every  complaint  must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action.  Whether  an  allegation  of 
want  of  title  in  the  defendant  is  an  averment  of  a  fact  or  of  a 
conclusion  of  law,  I  will  not  stop  to  inquire  ;  since  the  objec- 
tion to  the  sufficiency  of  the  complaint  was  neither  taken  by 
demurrer  nor  on  the  trial.  Had  such  an  objection  been  taken 
it  might  have  presented,  perhaps,  a  question  of  some  difficulty 
(Lawrence  v.  Wright,  2  Duer,  673 ;  Schenck  v.  Naylor,  Id. 
675)." 

The  first  of  the  cases  cited  by  the  learned  justice  holds  that 
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in  an  action  to  recover  the  possession  of  real  estate  tlie  facts  set 
forth  in  the  complaint  must  show  that  the  plaintiff  has  a  legal 
title  to  the  premises  in  question ;  the  mere  averment  that  he 
has  such  a  title  is  insufficient ;  that  the  facts  which  the  Code 
requires  to  be  set  forth  are  not  true  propositions  but  physical 
facts,  capable  as  such  of  being  established  by  evidence,  oral  or 
documentary.  The  case  of  Sehenvk  v.  Naijlor  holds  that  in 
an  action  to  recover  damages  for  the  breach  of  a  covenant,  if 
the  complaint  does  not  show  either  by  express  words  or  by  a 
necessary  implication  that  the  covenant  is  broken  by  defendant, 
it  is  bad  upon  demurrer  ;  and  that  the  defect  is  not  cured  by  a 
general  allegation  that  the  acts  set  forth  were  "  a  violation  of 
defendant's  covenant,"  for  these  words  aver  only  a  conclusion 
of  law,  and  are  irrelevant  and  nugatory,  if  the  conclusion  is  not 
justified  by  any  facts  stated  in  the  complaint. 

In  actions  to  recover  the  possession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  the  person  by  . 
whose  command  he  acted  was  lawfully  possessed  of  the  real 
property  upon  which  the  distress  was  made,  shall  be  good  with- 
out setting  forth  the  title  (Code  of  Procedure,  §  106),  but 
this  is  the  only  exception  to  the  rule  that  facts,  and  not  con- 
clusions of  the  law,  must  be  pleaded  (Code,  §§  481,  500).  So 
that,  although  the  action  upon  the  covenant  of  seizin  was, 
under  the  old  practice,  exceptional  in  that  all  the  plaintiff 
need  allege  is  a  breach  of  the  covenant,  by  simply  negativing 
the  words  of  it,  the  Code  makes  no  exception  in  such  an  action  ; 
the  plaintiff  being  required  in  all  cases  to  set  forth  in  his  com- 
plaint "  a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action,  without  unnecessary  repetition." 

But  it  is  said  in  the  authorities  cited  in  Potter  v.  Kitchen 
that  this  action  on  the  covenant  of  seizin  is  exceptional  also,  in 
that  the  defendant  has  the  affirmative  of  the  issue  in  all  cases, 
because  the  plaintiff  cannot  be  required  to  prove  a  negative, 
i.  <?.,  that  defendant  had  no  title,  and  besides,  is  not  presumed  to 
know  the  exact  condition  of  his  grantor's  title,  who  is  not 
bound  to  explain  it  unless  by  suit  (Abbott  v.  Allen,  siyyra). 

However  good  these  reasons  may  be  or  may  have  been 
when  first  suggested,  for  casting  the  onus  of  proof  on  defend- 
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ant,  and  consequently  of  permitting  plaintiff  to  aver  a  mere 
conclusion  of  law,  the  Legislature  in  framing  the  Codes  con- 
sidered that  they  had  lost  what  force  they  possessed,  and  con- 
cluded therefore  to  make  no  exception,  as  to  pleading  and 
proof,  between  this  and  other  actions.  In  these  days  of  the  re- 
cording acts,  when  the  conveyance;;  constituting  the  grantor's 
claim  of  title  are  notice  to  the  whole  world,  and  the  presump- 
tion that  the  grantee  does  not  know  that  title  is  hardly  to  be 
entertained,  the  Legislature  has  deemed  it  proper  to  require  the 
grantee  to  point  out  the  defect  he  complains  of,  and  tender  an 
issue  of  fact  to  be  sustained,  and  to  be  met  by  proof.  It  is 
certain  that  the  system  of  pleading  established  by  the  Codes 
permits  no  such  thing  as  a  recovery  witJiout  pleading  or  prov- 
ing a  single  fact,  and  yet  this  was  the  rule  in  actions  of  this 
character  before  the  Codes,  for  under  the  pleadings,  if  neither 
party  gave  any  evidence,  the  plaintiff  was  entitled  to  recover. 

I  am  in  favor,  therefore,  of  affirming  this  judgment,  dis- 
missing the  complaint,  because  no  facts  are  averred  constitut- 
ing a  cause  of  action. 

YAN  BRUNT,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


SALATHIEL  ELLIS,  Respondent,  against  THE  HOWE  MACHINE 
COMPANY,  Appellant. 

(Decided  March  1st,  1880.) 

The  power  of  the  general  term,  upon  appeal  from  a  judgment  in  an  action 
tried  before  a  referee,  to  review  his  findings  upon  questions  of  fact,  even 
where  the  credibility  of  witnesses  is  involved,  is  to  be  exercised  only  in 
a  very  strong  case,  where  the  conclusion  appears  irresistible  that  his 
finding  as  to  the  facts  was  erroneous. 

In  an  action  against  a  corporation,  to  recover  the  compensation  due 
to  the  plaintiff  under  a  contract  entered  into  between  them,  which 
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has  been  performed  in  good  faith  by  the  plaintiff,  and  of  which  the  cor- 
poration has  derived  the  full  benefit,  the  defense  of  ultra  vires  is  not 
available. 

A  corporation  may  be  bound  by  a  contract  made  and  intended  for  its  bene- 
fit, although  such  contract  is  entered  into,  on  behalf  of  the  corporation, 
by  its  treasurer  only,  without  the  concurrence  of  the  whole  or  a  majority 
of  the  board  of  directors. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a  re- 
port of  a  referee. 

The  action  was  brought  to  recover  a  balance  alleged  to  be 
due  under  a  contract  by  which  the  plaintiff  was  to  make  for 
the  defendant  a  statue  and  bas-reliefs  for  a  pedestal.  The 
facts  are  stated  in  the  opinion.  Upon  trial  before  a  referee, 
he  reported  in  favor  of  the  plaintiff,  and  judgment  for  plaint- 
iff was  entered  on  his  report.  From  the  judgment  the  de- 
fendant appealed. 

S.  P.  JV^ask,  for  appellant. 
Field  &  Deyo,  for  respondent. 


CHAKLES  P.  DALY,  Chief  Justice.  —  The  eminent  referee  be- 
fore whom  this  case  was  tried,  has,  in  the  elaborate  opinion 
delivered  by  him,  dispensed  with  the  necessity  of  our  recapitu- 
lating the  material  parts  of  the  testimony,  or  going  into  any 
examination  ojf  the  law,  as  he  has  carefully  set  forth  the  facts 
upon  which  his  conclusion  was  founded  ;  and  there  is  no  ques- 
tion, as  to  what  the  law  applicable  to  the  subject  is,  made  either 
by  the  appellant  or  respondent. 

The  appeal  is  brought  upon  the  ground  that  the  finding  of 
the  referee  was  erroneous  upon  the  facts,  and  that  the  law  was 
consequently  misapplied. 

So  far  as  the  testimony  of  L.  S.  Stock  well,  the  treasurer  of 
the  company,  was  in  conflict  with  that  of  the  plaintiff,  the 
referee,  in  whose  presence  these  two  witnesses  were  examined, 
was  more  competent  than  we  could  be  to  judge  of  their  rela- 
tive credibility  ;  and  although  we  have,  when  a  case  is  tried 
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before  a  referee,  the  power  to  review  his  finding  upon  ques- 
tions of  fact,  even  where  the  credibility  of  witnesses  is  in- 
volved, it  is  a  power  not  ordinarily  exercised,  from  the  superior 
advantage  possessed  by  the  referee,  as  he  has  seen  and  heard 
the  witnesses  testify  ;  and  it  is  only  in  a  very  strong  case,  where 
the  conclusion  appears  to  us  to  be  irresistible  that  his  finding 
as  to  the  facts  was  erroneous,  that  we  would  assume  to  substi- 
tute our  judgment  for  his.  In  the  present  case,  however,  it  is 
not  necessary  to  rest  solely  upon  this  ground,  for  I  think  the 
conclusion  arrived  at  by  the  referee  is  fully  borne  out  by  the 
evidence,  and  that  the  facts  which  he  enumerates  in  his  opinion 
show,  as  he  puts  it,  that  Mr.  Stockwell's  recollection,  at  the 
time  of  the  trial,  did  not  conform  with  the  actual  facts  of  the 
case.  The  testimony  establishes  that  the  plaintiff  was  em- 
ployed by  the  company  to  make  the  statue  from  a  model  or 
statuette,  which  he  had  previously  made,  of  Elias  Howe,  Jr., 
and  which  they  approved,  with  the  intention  of  having  it  put 
up  in  the  Central  Park,  apparently,  as  a  public  tribute  to  Howe 
as  the  alleged  inventor  of  the  sewing  machine,  by  voluntary 
offerings  of  not  more  than  one  dollar  each,  from  ladies,  as  the 
result  of  an  initiatory  proceeding  or  movement  to  that  effect, 
on  the  part  of  fourteen  prominent  citizens  of  the  city  of  New 
York,  who  united  in  recommending  that  this  should  bo  done ; 
that  the  defendants,  in  employing  the  plaintiff  to  make  the ' 
statue  and  the  bas-reliefs  that  were  connected  with  it,  expected 
to  have  it  put  up  in  the  Central  Park  ;  and  that  subscriptions  of 
one  dollar  each  would  be  made  by  ladies,  towards  defraying 
the  expense  of  it ;  but  that  there  was  a  distinct  understanding 
between  the  defendant  and  the  plaintiff,  that  if  the  sub- 
scriptions should  not  be  sufficient  to  pay  the  cost  of  the  work, 
the  amount  of  which  had  been  agreed  upon,  that  the  defend- 
ants would  make  the  amount  good  to  the  plaintiff.  The  con- 
clusion which  the  testimony  warrants  is,  that  the  whole  undertak- 
ing, on  the  part  of  the  defendants,  was  a  business  enterprise  ; 
that  they  anticipated  a  benefit  and  advantage,  in  the  sale  of  the 
Howe  sewing  machine,  by  having  the  statue  of  the  original 
proprietor  and  alleged  inventor  put  up  apparently  as  a  public 
tribute,  in  the  Central  Park,  through  voluntary  subscriptions 
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raised  by  the  women  of  the  country  in  very  small  amounts, 
and  necessarily  embracing  a  very  large  number ;  intending  to 
avail  themselves  of  such  subscriptions,  if  any  were  obtained  ; 
but  to  have  the  statue  made,  and  to  have  it  put  up  in  the  Central 
Park  at  their  own  expense,  whether  any  such  contributions 
were  received  or  not ;  applying  them,  if  any  should  be  received, 
towards  diminishing  their  outlay.  The  evidence  further  es- 
tablishes that  after  a  scheme  for  a  public  movement  had  proved 
abortive,  from  $600  to  $800  only  having  been  raised  in  the 
way  of  contributions  from  ladies  ;  and  after  the  statue  had  been 
rejected  by  the  commissioners  of  the  Central  Park,  .the  defend- 
ants accepted  it,  and  made  use  of  it  at  the  Centennial  Exhibi- 
tion in  Philadelphia,  where  it  was  placed  upon  a  pedestal,  in  3 
conspicuous  position,  to  attract  public  attention  ;  accompanied 
by  a  pamphlet  for  distribution,  by  whom  written  it  does  nol 
appear,  in  which  it  was  described  as  designed  by  the  plaintiff. 
and  cast  in  bronze,  at  a  cost  of  $20,000 ;  and  that  it  was  in 
tended  to  be  erected  in  the  Central  Park  at  the  close  of  the. 
Centennial  Exhibition ;  and  that  during  the  time  of  its  execu 
tion  and  of  the  bas-reliefs,  the  defendants  paid  the  plaintiff 
various  amounts  upon  it,  including  the  price  of  the  casting,  t(» 
the  extent  of  $7,700.76. 

It  further  appears  by  the  •evidence,  that  the  whole  of  tho 
stock  of  the  Howe  Machine  Company,  with  the  exception  of  a 
few  shares,  is  owned  by  L.  S.  Stockwell,  the  treasurer,  and  by 
his  brother,  who  is  the  president ;  and  that  the  negotiations 
with  the  plaintiff  were  made  by  the  treasurer. 

Upon  the  question  of  ultra  vires  it  is  sufficient  to  say  that 
the  charter  of  the  corporation  was  not  produced  to  show  what 
it  permitted,  or  what  may  have  been  forbidden  by  it ;  all  that 
appeared  by  the  oral  testimony  being,  that  the  business  of  the 
company  is  to  make  and  sell  sewing  machines  ;  and  the  referee 
has  found,  in  connection  with  that,  that  the  statue  and  bas-re- 
liefs constitute  a  species  of  advertisement,  which,  in  connec- 
tion with  other  things  done  by  them,  has  the  effect  of  keeping 
public  attention  drawn  to  their  sewing  machines ;  and  this  con- 
clusion, on  his  part,  is,  I  think,  fairly  inferrable  from  the 
whole  of  the  testimony.  But,  independent  of  this,  the  defense 
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of  ultra  vires  is  not  available  by  a  corporation  when  a  contract 
with  them  has  been  performed  in  good  faith,  and  they  have 
had  the  benefit  of  it ;  for  whatever  benefit  was  to  be  derived 
they  obtained  from  the  public  exhibition  of  the  statue  and  bas- 
reliefs,  on  a  great  national  occasion,  when  people  from  all  parts 
of  the  United  States  and  from  Europe  went  to  Philadelphia  to 
witness  the  industrial  exhibition  given  in  commemoration  of 
the  centennial  anniversary  of  the  declaration  of  American 
independence. 

The  statue  was  rejected  upon  the  report  of  the  committee 
appointed  by  the  commissioners  to  examine  it,  upon  the 
ground  that,  though  it  indicated  "a  commendable  earnestness 
in  the  simplicity  of  its  treatment,"  yet,  "  the  lack  of  experi- 
ence evinced  in  the  modeling"  failed  to  give  it  "the  proper 
artistic  qualifications  to  entitle  it  to  a  position  in  Central 
Park ;"  and  according  to  the  testimony  of  two  of  the  com- 
mittee, who  are  artists,  J.  Q.  A.  Ward  and  R.  M.  Hunt,  it 
appears  to  have  been  a  very  indifferent  work,  both  describing 
it  as  not  being  well  posed,  and  Hunt,  as  being  "  logy,"  and  im- 
pressing his  mind  as  like  a  thing  that  might  have  been  done  in 
dough.  It  was  made,  however,  after  a  model  which  was  satis- 
factory to  the  defendants,  and  it  does  not  appear  from  the 
testimony  that  it  did  not  fully^conform  to  the  model  which 
the  company  had  approved.  It  evidently  would  have  served 
their  purpose,  if  they  could  have  had  it  put  up  with  the  bas- 
relief  in  Central  Park,  and  when  they  could  not,  notwith- 
standing its  condemnation  as  a  work  of  art,  by  the  committee 
that  rejected  it,  tlie  company  did  not  hesitate  to  get  all  the 
public  effect  which  they  could,  in  the  use  of  it,  by  putting  it 
up  in  the  Centennial  Exhibition,  and  by  the  distribution  of  the 
pamphlet,  which  was  distributed,  according  to  the  testimony, 
in  that  p.irt  of  Machinery  Hall  where  the  exhibition  of  the 
Howe  Machine  Company  was  placed,  distinguishable  by  a  sign 
bearing  the  defendant's  name;  the  pamphlet  being  given  to 
the  witness  who  testified  to  the  fact,  by  a  lady  there,  who  was 
in  charge  of  the  defendant's  exhibition. 

In  such  cases,  where  an  article  like  this  has  been  made  in 
good  faith,  and  gone  to  the  use  of  the  corporation,  and  made 
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available  by  them,  as  this  was,  in  their  business,  the  objection 
of  ultra  vires  is  not  available  (  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  TO ;  Oil  Creek  R.  R.  Co.  v.  Penn.  Transp.  Co.,  83 
Pa.  St.  160  ;  Moss  v.  Rossie  Lead  Min.  Co.,  5  Hill,  137  ;  Moss 
v.  Averell,  10  N.  T.  449  ;  Olcott  v.  Tioga  R.  R.  Co.,  27  id. 
546) ;  for,  as  was  said  by  Judge  Allen  in  the  first  of  these 
cases,  Whitney  Arms  Co.  v.  Barlow,  the  defense  of  ultra  vires 
will  not,  as  a  general  rule,  prevail,  when  it  would  not  advance 
justice,  but,  on  the  contrary,  would  accomplish  a  wrong. 

It  was  not  made  a  condition,  when  tiie  plaintiff  was  em- 
ployed to  make  the  statue,  that  its  acceptance  would  depend 
upon  whether  it  would  be  received  by  the  commissioners,  and 
would  be  allowed  by  them  to  be  placed  in  the  Park.  So  far 
as  respects  that  particular  advantage,  the  defendants,  when 
they  employed  the  plaintiff  to  make  it,  took  the  risk.  Being 
a  thing  made  and  intended  for  the  benefit  of  the  interest  of 
the  company,  it  was  competent  for  the  treasurer  to  contract  for 
it,  and  did  not  require  that  the  contract  should  be  entered  into 
with  the  concurrence  of  the  whole,  or  of  the  majority  of  the 
board  of  directors;  nearly  the  whole  of  the  capital  of  the 
company  belonging  to  the  treasurer,  who  made  the  contract, 
and  to  his  brother,  the  president. 

The  judgment,  in  my  opinion,  should  be  affirmed. 

YAN  BRUNT,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


EDWARD  F.  UNDERBILL  et  al.,  ^Respondents,  against  SILAS  M. 
WATTE,  Appellant. 

.  (Decided  March  1st,  1880.) 

The  jury  may  use  their  general  knowledge  on  the  subject,  in  any  question 
that  is  before  them;  and  if  any  one  has  any  particular  knowledge  that  is 
material  to  the  matter  under  investigation,  a  party  is  entitled  to  the  ben- 
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efit  of  it;  but  the  juror  must  be  sworn  as  a  witness  and  examined  subject 
to  the  rules  of  evidence.  The  moment  a  juror  is  allowed  to  occupy  a 
position  where  he  can  obtain  exclusive  information  which  he  is  expected 
to  communicate,  his  position  of  juror  is  abandoned,  and  that  of  witness 
is  assumed. 

At  the  trial  of  an  action  for  services  rendered  in  making  a  stenographic 
report,  the  accuracy  of  which  was  denied,  one  of  the  plaintiffs  was 
allowed,  against  the  defendant's  objection,  in  order  to  test  the  accuracy 
of  the  report,  to  read  aloud  from  the  stenographic  minutes  taken  by  him, 
while  a  juror  read  and  compared  the  report  in  question,  and  at  the  close 
stated  the  result  of  the  test.  Held,  error,  for  which  a  judgment  for  the 
plaintiff  should  be  reversed. 

APPEAL  from  a  judgment  of  the  marine  court  of  the  city 
of  New  York,  entered  upon  a  decision  of  the  general  term  of 
that  court,  affirming  a  judgment  entered  upon  a  verdict. 

The  action  was  brought  by  stenographers  to  recover  for 
professional  services.  One  of  the  defenses  was  that  the  manu- 
script furnished  was  grossly  inaccurate,  and  some  evidence  to 
that  effect  was  given. 

After  the  closing  of  the  evidence,  the  counsel  for  the  de- 
fense commenced  the  summing  up  of  the  case,  and  he  was  in- 
terrupted by  the  court,  who  said  that  "inasmuch  as  the 
counsel  in  the  summing  up  intimates  that  this  manuscript  was 
manufactured  for  the  purpose  of  this  case,  I  will  allow  Mr. 
Bonynge  to  take  the  stand  again  and  read  from  his  notes,  at 
any  points  the  jurors  may  select,  one  of  the  jurors  holding  the 
manuscript." 

To  this  action  of  the  court  the  defendant  duly  objected, 
•which  objection  was  overruled  by  the  court,  and  the  defendant 
duly  excepted.  The  transcript  of  the  notes  was  then  1  landed 
to  the  foreman,  who  told  Mr.  Bonynge  to  read  from  the  84th 
page,  who  thereupon  read  from  his  short-hand  notes.  At  the 
end  of  the  reading  the  foreman  stated  that  everything  was  the 
same.  The  jury  having  rendered  a  verdict  for  plaintiff,  from 
the  judgment  thereupon  entered,  the  defendant  appealed  to  the 
general  term  of  the  marine  court,  which  affirmed  the  judg- 
ment. From  this  judgment  of  affirmance,  the  defendant  ap- 
pealed to  this  court. 
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Rufus  L.  Andrews  and  Chas.  B.  Stoughton,  for  appellant. 

Chas.  T.  D  unwell,  for  respondents. 

VAN  BRUNT,  J. — There  were  several  objections  raised  upon 
the  argument  of  the  appeal  in  this  action,  which  it  is  not 
necessary  for  me  to  notice. 

I  am  entirely  unable  to  see  upon  what  principle  the  court 
had  a  right  to  make  the  juror  a  witness  as  to  the  accuracy  of 
the  manuscript  furnished  by  the  stenographer.  Not  only 
does  the  foreman  examine  the  manuscript,  but  he  gives  the 
result  of  his  examination  for  the  information  of  his  fellow 
jurymen. 

As  well  might  the  court  allow  the  foreman  to  measure  a 
distance  which  had  become  material  in  the  case,  and  announce 
to  his  fellow  jurymen  the  result  of  such  measurement.  In 
fact,  there  is  no  limit  to  which  such  a  practice  could  not  be 
carried,  if  it  can  be  sustained  at  all. 

The  province  of  the  jury  is  to  hear  the  evidence,  and  not 
to  give  it,  and  the  moment  a  juror  is  allowed  to  occupy  a 
position  where  he  can  obtain  exclusive  information  which  he  is 
expected  to  communicate,  his  position  of  juror  is  abandoned, 
and  that  of  witness  is  assumed. 

I  cannot  but  think  that  the  method  of  procedure  in  this 
case  was  a  violation  of  the  rights  of  the  defendant,  and  con- 
stituted error  upon  the  part  of  the  learned  judge  who  tried 
this  cause.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  th.e  event. 

CHARLES  P.  DALY,  Chief  Justice.- — I  agree  with  Judge 
VAN  BKUXT,  that  allowing  one  of  the  jury  to  test  the  accuracy 
of  the  stenographic  report,  by  reading  it,  while  the  stenog- 
rapher read  from  his  minutes,  the  juror,  at  the  close,  stating 
the  result  of  this  test,  was  error.  The  jury  may  use  their  general 
knowledge  on  the  subject  in  any  question  that  is  before  them ; 
but  if  any  one  has  any  particular  knowledge  that  is  material  to 
the  matter  under  investigation,  a  party  is  entitled  to  the  bene- 
fit of  it ;  but  the  juror  must  be  sworn  as  a  witness,  that  he  may 
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be  examined  and  cross-examined,  subject  to  the  rules  of  evi- 
dence, the  same  as  any  other  witness  (Rex  v.  Rosser,  7  C.  & 
P.  6£8 ;  1  Greenleafs  Evidence,  §  364,  note). 

J.  F.  DALY,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


ROBERT  W.  MACGOWAN,  et  al,,  Respondents,  against  ROBERT 
M.  WHITING,  et  al.,  Appellants. 

(Decided  March  1st,  1880.) 

The  plaintiffs  were  employed  by  the  defendants  to  print  a  large  quantity  of 
electoral  ballots,  from  copy  and  on  paper  to  be  supplied  by  the  defend- 
ants, a  proof  to  be  submitted  to  them  by  the  plaintiffs.  The  proof  sub- 
mitted was  carefully  read  and  compared  by  the  defendants,  and  was 
found  correct.  The  plaintiffs  made  stereotype  plates  from  the  type  from 
which  the  proof  had  been  taken,  and  printed  the  ballots  from  the  plates. 
Through  a  defect  in  one  of  the  plates,  a  part  of  the  ballots,  one  twenty- 
fourth  of  the  whole  number,  was  so  imperfectly  printed  as  to  be  useless. 
This  was  not  discovered  until  the  Saturday  preceding  the  Tuesday  on 
which  the  election  was  held,  at  which  time  the  defendants  had  folded 
and  bunched,  ready  for  use,  nearly  the  whole  of  the  ballots,  mixing  the 
defective  ones  with  the  others.  They  at  once  informed  the  plaintiffs,  and, 
there  not  being  time  to  reprint  the  entire  quantity  of  ballots,  and  the 
plaintiffs  offering  only  to  reprint  the  nutaber  that  were  defective,  the 
defendants  notified  the  plaintiffs  that  they  would  examine  all  the  ballots 
and  take  out  those  found  defective,  and  hold  the  plaintiffs  responsible 
for  any  damage.  Held,  that  as  the  defendants  appeared  to  have  done  the 
best  they  could  under  the  circumstances,  they  were  entitled  to  recoup  or 
set-off  the  expenses  incurred  by  them  in  unfolding,  separating  and  re- 
folding the  ballots,  against  the  plaintiff's  claim  for  printing.  The  defend- 
ants were  nut  bound,  after  the  examination  of  the  proof  submitted,  to 
examine  also  the  whole  of  the  ballots  delivered  to  them,  to  ascertain 
whether  they  had  been  correctly  printed  ;  and  it  being  a  matter  of  emer- 
gency with  the  defendants  to  have  the  ballots  ready  for  use  on  the  day  of 
election,  the  ordinary  rule  requiring  the  return  of  articles  found  defect- 
ive did  not  apply. 
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APPEAL  from  a  judgment  of  this  court  entered  on  the  re- 
port of  a  referee. 

The  facts  are  stated  in  the  opinion.  Upon  tria]  before  a 
referee,  he  reported  in  favor  of  the  plaintiffs  ;  and  judgment 
for  plaintiffs  was  entered  on  the  report.  From  the  judgment 
the  defendants  appealed. 

John  II.  I£nael)el,  for  appellant. 
Francis  C.  Bowman,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  a  case  to  be 
determined  upon  the  particular  state  of  facts  disclosed  in  it, 
and  to  which  many  of  the  settled  rules  that  control  in  con- 
tracts of  sale,  or  for  work  and  labor,  do  not  apply. 

The  defendants  employed  the  plaintiffs  to  print  ^00,000 
election  ballots,  for  the  use  of  the  republican  party,  in  an  elec- 
tion that  was  near  at  hand,  the  agreement  being  that  the 
plaintiffs  were  to  print  the  names  upon  the  ballots,  according 
to  a  copy  to  be  furnished  by  the  defendants  ;  that  the  paper 
was  to  be  supplied  by  the  defendants,  and  the  plaintiffs  were 
to  submit  to  the  defendants  a  proof.  The  copy  was  furnished 
by  the  defendants,  and  the  plaintiffs  sent  to  them  the  proof, 
in  the  form  of  a  printed  ballot.  One  of  the  defendants  went 
with  the  proof  to  the  plaintiffs,  saw  one  of  them,  and  they, 
together,  compared  it,  as  I  understand  from  the  evidence,  with 
the  copy,  and  it  was  found  to  be  correct.  It  was  read  over  by 
them  together,  every  name  was  spelled,  and  it  was  found  to 
be  correct.  After  the  exercise  of  this  amount  of  care,  on  the 
part  of  the  defendants,  in  the  examination  of  the  proof  with 
the  plaintiffs,  they  had  the  right  to  assume  that  the  ballots 
they  received  were  correct ;  that  they  had  been  printed  from 
the  type,  the  proof  impression  of  which  they  had  carefully 
examined,  and  found  to  be,  in  all  respects,  correct ;  and,  in  my 
opinion,  the  duty  was  not  imposed  upon  them,  after  this  pre- 
liminary investigation,  of  examining  the  whole  of  these  030,000 
ballots,  when  they  received  them,  to  ascertain  whether  they 
had  been  correctly  printed. 
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The  ballots  were  not  printed  from  the  type  from  which 
the  proof  was  taken ;  but  from  24  stereotype  plates  made 
from  the  type,  each  plate  containing  24  ballots.  One  of  the 
plates,  however,  was  defective,  one  of  the  names,  "  Timothy 
C.  Cronan,"  being  printed  "Timothy  C.  Cron  ;"  there  being  a 
blur  on  the  stereotype  plate  which  produced  this  defect,  a  fact 
which,  it  appears  from  the  evidence,  was  unknown  to  the 
plaintiffs  when  the  ballots  were  delivered  for  use  ;  and  was  not 
discovered  by  the  defendants  until  500,000  had  been  folded, 
and  bunched,  as  the  testimony  states,  with  rubber  bands,  ready 
for  the  committee.  On  the  Saturday  preceding  the  election, 
which  took  place  on  the  following  Tuesday,  the  chairman  of 
the  executive  committee  sent  for  some  unfolded  ballots,  when 
he  discovered  the  defect.  The  defendants  supplied  what  they 
considered  paper  sufficient  for  600,000,  all  of  which  was  used 
by  the  plaintiffs,  and  produced  30,000  in  excess ;  the  whole  of 
which  amount,  630,000  ballots,  was  sent  to  the  defendants; 
the  ballots  being  cut  by  the  plaintiff  with  a  machine,  and 
delivered  unfolded  and  flat.  As  the  witness  states,  the  ballots 
were  cut  and  bunched  up  in  bundles  of  1,000  each  ;  that  is,  a 
thousand  ballots  were,  in  this  way,  tied  together,  making  648 
bundles. 

The  chairman  of  the  executive  committee  called  upon  the 
plaintiffs,  and  showed  them  the  defect,  stating  that  it  would 
cause  the  ballot  to  be  rejected ;  while  the  plaintiffs  claimed 
that  it  was  not  sufficiently  damaging  to  cause  the  rejection. 
A  person  with  whom  he  had  made  some  contract  respecting 
the  ballots,  and  who  was  present,  was  asked  if  he  would  accept 
the  whole  600,000,  and  he  answered  that  he  would  not.  The 
chairman  then  told  the  plaintiffs  that  he  must  have  600,000 
good  ballots,  to  which  they  replied  that  they  were  not  respon- 
sible for  more  than  one  in  every  24,  and  that  they  would  fur- 
nish him  with  25,000  ballots  to  take  the  place  of  the  defective 
ones.  He  replied  that  that  would  not  do,  as  the  defective 
tickets  were  mixed  among  the  500,000  that  had  been  folded, 
and  the  25,000  would  not  enable  him  to  meet  the  contract  he 
had  made ;  that  he  would  have  to  have  the  500,000  opened 
and  the  defective  ones  taken  out,  and  that  he  would  hold  the 
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plaintiffs  responsible  for  any  damage  arising  out  of  so  doing. 
The  ballots,  when  received  by  the  plaintiffs,  were  given  to  a 
woman,  Mrs.  Hopkins,  on  the  Monday  or  Tuesday  before  the 
election,  to  have  them  folded  by  Saturday  and  ready  in  bags 
for  the  different  wards,  and  it  was  about  four  o'clock  on  Satur- 
day afternoon  when  she  was  notified,  by  the  chairman  of  the 
executive  committee,  of  the  defects  in  the  ballots,  and  he  in- 
structed her  to  have  them  opened  and  the  defective  ballots 
taken  out.  He  had  experience  in  preparing  and  distributing 
electoral  ballots,  and  testified  that  he  knew  of  no  less  expen- 
sive way  of  proceeding,  under  the  circumstances.  Under  the 
supervision  of  Mrs.  Hopkins,  the  work  of  unfolding  and  taking 
out  the  defective  ballots  was  commenced  about  five  o'clock  on 
Saturday  afternoon,  forty-five  competent  persons  being  em- 
ployed in  the  work,  which  was  completed  on  the  following 
Monday,  at  two  or  three  o'clock  in  the  afternoon,  the  election 
occurring  on  the  following  day. 

The  testimony  shows  that,  after  the  discovery  of  the  de- 
fect, there  was  not  time  to  get  600,000  additional  ballots 
printed  and  folded,  so  as  to  be  ready  for  use  at  the  election  on 
Tuesday  ;  the  testimony  being  that  it  would  take  two  or  three 
days  to  print  the  ballots  alone ;  and  one  of  the  intervening 
days  was  Sunday.  One  of  the  defendants,  however,  testified 
that  in  a  case  of  necessity,  he  could  have  reproduced  500,000 
of  the  ballots  in  less  than  twenty-four  hours,  at  a  cost  of  $50. 
But  his  previous  testimony  was  that  as  they  printed  the  630,000 
ballots,  it  required  two  and  a  half  days  to  print  them  ;  and  in 
connection  with  this  statement  of  his,  that  he  could  have 
printed  the  500,000  in  twenty-four  hours,  is  to  be  borne  in 
mind  that  he  made  no  offer  to  print  the  whole  over  again,  but 
only  25,000  to  supply 'the  place  of  those  that  might  be  defect- 
ive, which,  he  inferred,  was  the  amount,  from  the  fact  that 
one  of  the  twenty -four  plates  had  been  found  to  be  defective. 

The  amount  paid  by  the  defendants  for  reopening  and 
taking  out  the  defective  ballots,  was  $192.45.  Testimony  was 
given  by  the  plaintiff  to  show  that  it  would  not  require  the 
expenditure  of  so  large  an  amount,  which,  however,  is  imma- 
terial, as  the  referee  found  that  the  defendants  were  not  en- 
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titled  to  recoup  or  set-off  against  the  claim  of  the  plaintiffs 
the  expense  incurred  in  unfolding,  separating  and  refolding 
the  ballots,  in  which  I  think  he  erred. 

When  the  defect  was  discovered,  it  was  too  late  to  return 
the  ballots  and  get  others  printed  and  folded,  in  time  for  use 
on  the  day  of  the  election.  It  was  a  matter  of  emergency 
with  the  defendants,  to  have  the  ballots  ready  for  the  use  of 
the  voters  on  that  day ;  and  the  ordinary  rule  which  imposes 
upon  a  party  the  duty  of  returning  an  article  within  a  reasona- 
ble time  after  its  delivery,  found  to  be  defective,  does  not 
apply  to  such  a  state  of  facts.  As  the  defendants  had  to  have 
ballots  on  the  following  Tuesday,  they  had  to  do  the  best  they 
could  under  the  circumstances.  In  my  judgment  they  did  so  ; 
and  were  entitled  to  recoup  against  the  plaintiffs'  claim  the 
expense  to  which  they  were  put,  arising  from  circumstances 
for  which  the  plaintiffs  were  wholly  answerable.  I  think  this 
is  apparent  upon  the  simple  statement  of  the  facts,  and  is  con- 
formable with  principles,  rules  and  distinctions  that  have  been 
recognized  (Hoe  v.  Sanborn,  21  N.  Y.  566  ;  Hawkins  v. 
Pemberton,  51  Id.  198;  Booth  v.  The  SpuytenDuyml  Rolling 
Mill  Co.,  60  Id.  487 ;  Brown  v.  Edgington,  2  Mann.  &  Gran. 
279). 

The  judgment  should  be  reversed. 

VAN  BRUNT,  J.,  concurred. 
Judgment  reversed,  with  costs. 


JOSEPH  N.   PEOVENZANO,  et  al.,   Respondents,  against  THE 
THAYER  MANUFACTURING  COMPANY,  Appellant. 

(Decided  March  1st,  1880.) 

Where  articles  are  manufactured  for  and  delivered  to  the  purchaser,  it  is 
incumbent  upon  him  to  return  them  within  a  reasonable  time  in  order  to 
avail  himself  of  the  defense  that  the  articles  are  defective. 
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No  right  to  recoup  damages  for  defective  workmanship  exists  where  the 
fault  is  equally  attributable  to  both  parties. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city 
of  New  York  for  the  third  judicial  district. 

The  action  was  brought  to  recover  the  price  of  articles 
manufactured  by  the  plaintiffs  for  the  defendant  under  a  con- 
tract. The  facts  are  stated  in  the  opinion.  The  plaintiffs 
recovered  judgment,  and  from  the  judgment  the  defendant 
appealed. 

A.  G.  Vandcrpoel,  for  appellant. 
C.  F.    Wells,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — I  have  read  over  the 
whole  of  the  voluminous  evidence  in  this  case,  and,  so  far  as  it 
is  possible  to  determine  the  facts  from  the  confused,  in  some 
parts  vague,  and  generally  unsatisfactory  nature  of  it,  the 
conclusion  may  be  arrived  at  that  neither  of  the  parties 
adhered  to  the  contract.  The  plaintiffs  did  not,  in  all  cases, 
execute  the  orders  within  the  time  required,  after  delivery, 
and  give,  as  their  excuse,  that  it  was  at  the  defendants' 
request  that  they  did  so,  the  defendants  expecting  to  do 
a  better  business  in  the  autumn.  Nor  did  the  defendants 
follow  the  stipulation  as  to  the  time  of  payment,  making 
payments  sometimes  before  the  expiration  of  the  thirty 
days,  and  in  one  instance  giving  a  note,  which  was  pav- 
able  in  nrhety  days.  The  testimony  is  conflicting  as  to 
whether  any  of  the  orders  remained  in  part  unfulfilled  ;  as  to 
the  alleged  defects  in  color,  polish,  and  irregularity  of  sur- 
face ;  as  to  whether  the  fact  that  some  of  the  imitation  mosaics 
did  not  fit  the  settings,  was  the  fault  of  the  plaintiffs,  or  not, 
the  plaintiff  Provenzano,  swearing  that  they  we're  made  exactly 
according  to  the  samples  furnished  ;  and  that,  if  they  did 
not  fit  the  settings  stamped  out  by  the  defendant's  dies,  it  was 
not  the  plaintiff's  fault,  because  they  were  made  to  fit  a  brass 
cutting ;  and  the  testimony  shows  that  when  the  defendants' 
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dies  and  samples  were  produced  in  court,  they  failed  to  show 
that  the  samples  themselves  would  fit  settings  stamped  out  by 
tlu  dies.  Provenzano  swears  that  the  defendants  wanted 
alterations  made,  and  that  they  took  the  articles  back,  altered 
them  when  requested,  and  that,  when  returned,  the  defend- 
ants declared  they  were  satisfied ;  that  the  real  difficulty  be- 
tween the  parties  arose,  not  from  any  imperfection  in  the 
workmanship,  or  delay  in  executing  the  orders,  but  in  the  de- 
fendants' inability  or  unwillingness  to  make  the  payments 
when  the  plaintiffs  were  entitled  to  them,  which  received  some 
support  by  the  fact  that  in  one  instance  a  note  was  given  to 
them,  which  had  ninety  days  to  run. 

The  defendants'  statement  that  when  the  invoices  were 
received  they  were  at  once  examined,  and  the  defective  articles 
were  always  in  two  or  three  days  returned,  is  contradicted  by 
what  appears  plainly  to  have  been  the  fact,  that  the  last  deliv- 
ery before  suit  brought  was  on  June  22,  and  that  after  the 
suit  was  brought,  and  more  than  a  month  after  that  delivery, 
the  defendants  returned  all  that  then  remained  in  their  posses- 
sion, claiming  that  they  were  defective  in  color,  polish,  irregu- 
larity of  surface  and  size ;  and  it  thus  appearing  that  they  had 
kept  the  remainder  of  the  goods  alleged  by  them  to  be  defect- 
ive in  their  possession  for  more  than  a  month,  without  re- 
turning them,  we  cannot  say  that  the  judge  erred  in  holding, 
under  such  circumstances,  that  they  could  not  then  set  up  as  a 
defense  that  the  articles  were  defective,  it  being  their  duty  to 
return  them  within  a  reasonable  length  of  time ;  and  that  they 
were  concluded  by  having  kept  them  for  more  than  a  month, 
and  until  after  suit  brought. 

With  respect  to  the  right  of  the  defendants  to  recoup  dam- 
ages for  defects  in  the  workmanship,  or  for  the  loss  involved 
in  the  making  of  dies  which  would  thereafter  be  useless  to 
them,  it  depended  upon  the  question  whether  the  plaintiffs  had 
fulfilled  the  contract  on  their  part,  in  respect  to  which  the  tes- 
timony was  conflicting,  and,  in  my  judgment,  the  weight  of 
probability,  so  far  as  it  can  be  inferred  from  the  confused 
character  of  the  testimony,  is  in  favor  of  the  plaintiff's  state- 
ment that  they  made  the  articles  in  accordance  with  the  pat- 
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terns  and  cutting  given  to  them ;  and  that,  if  there  was 
inequality  in  the  size  of  the  imitation  mosaics,  which  was  the 
chief  complaint  of  the  defendants  on  the  trial,  it  was  not  ex- 
clusively their  fault,  but  a  result  as  much  attributable  to  the 
defendants,  as  to  them.  So  far,  therefore,  as  we  are  able  to 
judge  of  this  case  from  a  perusal  of  the  testimony,  the  judg- 
ment appears  to  have  been  right,  and  should  be  affirmed.  It 
was  incumbent  upon  the  appellants  to  establish  clearly  that  the 
justice  erred,  and  this,  I  think,  they  have  not  succeeded  in 
doing. 

LARREMORE  and  BEACH,  J«J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOSEPH  "W.  HAMBURGER,  Respondent,  against  CHARLES   W. 
RODMAN,  et  al.,  Appellants. 

(Decided  March  1st,  1880.) 

Upon  a  sale  of  goods  on  credit,  a  delivery  of  a  part  of  the  goods  to  the 
buyer  does  not  prevent  the  lien  of  the  seller  for  the  price  attaching  to 
the  part  remaining  in  his  possession,  upon  the  buyer  afterwards  becoming 
insolvent;  and  a  resale  of  the  goods  by  the  buyer,  even  to  a  bond  fide 
purchaser,  in  no  way  affects  the  vendor's  lien,  unless  the  sale  was  made 
with  the  vendor's  knowledge  and  approval. 

The  purchasers  of  a  quantity  of  walnut  logs  gave  their  promissory  note 
payable  at  a  future  day,  for  the  price ;  and  it  was  agreed,  as  part  of  the 
terms  of  the  sale,  that  the  logs  should  remain  in  the  seller's  yard,  free  of 
storage,  for  a  certain  time,  the  purchasers  to  send  for  them  whenever 
they  pleased  within  that  period.  At  the  request  of  the  purchaser,  and  to 
enable  them  to  resell,  a  bill  containing  an  enumeration  of  the  number  of 
feet  in  the  logs  was  delivered  to  them  by  the  sellers.  Subsequently  the 
purchasers  resold  the  logs  to  the  plaintiff,  who  paid  them  the  price  in 
cash,  and  received  from  them  a  bill,  without,  having  seen  the  bill  given 
by  the  original  vendors,  or  having  communicated  with  the  latter  in  any 
way  respecting  the  ownership  of  the  logs;  although  before  such  resale 
he  was  seen  by  one  of  the  original  vendors  in  their  yard,  engaged  in  an 
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examination  of  the  logs,  in  company  with  one  of  the  original  purchasers. 
Part  of  the  logs  were  afterwards  delivered,  on  a  verbal  order  of  the  orig- 
inal purchasers,  to  trucks,  which  carried  them  to  a  mill  where  they  were 
sawed  for  the  plaintiff.  Before  any  further  delivery,  and  before  the 
note  given  by  the  original  purchasers  became  due,  they  failed.  Held, 
that  the  lien  of  the  original  vendors  for  the  price  attached  to  the  logs  re- 
maining in  their  possession,  upon  the  insolvency  of  the  original  pur- 
chasers, even  as  against  the'r  vendee,  the  plaintiff,  a  purchaser  in  good 
faith;  the  resale  to  him  not  appearing,  under  the  circumstances,  to  have 
fceen  made  with  the  knowledge  and  approval  of  the  original  vendors; 
and  as  they  had  done  nothing  to  lead  the  plaintiff  to  make  the  purchase, 
the  case  did  not  come  within  the  application  of  the  rule  that  where  one 
of  two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it. 

APPEAL  from  a  judgment  of  the  marine  court  of  the  city 
of  New  York. 

The  action  was  brought  to  recover  the  possession  of  a  quan- 
tity of  walnut  logs.  The  facts  are  stated  in  the  opinion.  At 
the  trial,  the  jury  found  a  verdict  for  the  plaintiff,  by  direction 
of  the  court.  From  the  judgment  entered  upon  the  verdict,  the 
defendants  appealed  to  the  general  term  of  the  marine  court, 
which  affirmed  the  judgment.  From  this  judgment  the  de- 
fendants appealed  to  this  court. 

Thomas  H.  Rodman,  for  appellants. — The  title  and  right 
of  possession  to  the  property  in  question  passed  to  Miller,  but 
not  the  possession,  actual  or  constructive.  The  latter  remain- 
ing in  Rodman  &  Hepburn  till  after  Miller's  insolvency,  their 
vendor's  lien  revived  on  that  event,  it  having  been  waived  by 
the  sale  on  credit,  on  the  implied  condition  that  Miller  should 
keep  his  credit  good  (Benjamin  on  Sales,  1  Am.  ed.  §§  766- 
782,  796-828 ;  Arnold  v.  Delano,  4  Gush.  33 ;  White  v. 
Welsh,  38  Pa.  St.  420  ;  Thompson  v.  Baltimore  <&  0.  ft.  R. 
Co.,  28  Md.  406 ;  Hunter  v.  Talbot,  3  Sm.  &  M.  754 ;  Inger- 
soll  v.  Kendall,  13  Id.  616  ;  Milliken  v.  Warren,  57  Me.  47 ; 
Siegerson  v.  Kohmann,  39  Mo.  208 ;  Southwestern,  &c.  Co.  v. 
Stanard,  44  Mo.  71 ;  Barrett  v.  Goddard,  3  Mason,  107,  con- 
tra, has  been  repudiated  by  the  above  authorities,  and  espe- 
cially by  Parker  v.  Byrne,  1  Lowell,  540).  There  may  be  a 
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constructive  delivery,  sufficient  to  vest  the  title  in  the  vendee 
and  authorize  him  to  take  the  goods  at  any  time  before  insolv- 
ency, and  yet  not  an  actual  delivery  that  puts  an  end  to  the 
vendor's  right  to  hold  for  the  price  (Benjamin  on  Sales,  §§ 
768,  769,  805,  806  ;  Miles  v.  Gorton,  2  Or.  &  M.  501 ; 
Thompson  v.  Baltimore  &  0.  R.  R.  Co.,  28  Md.  407  ;  Stiles  v. 
Rowland,  32  K  Y.  314  ;  Buckleys.  Furniss,  17  Wend.  504). 
A  second  vendee,  who  neglects  to  take  either  actual  or  con- 

<D 

structive  possession,  is  in  the  same  situation  as  the  first  vendee 
under  whom  he  claims  ;  he  gets  the  title  defeasible  on  the 
non-payment  of  the  price  by  the  first  vendee  (Dixon  v.  Yates, 
cited  in  Benjamin  on  Sales,  §  775 ;  MoEwan  v.  Smith,  2  II. 
L.  Gas.  309). 

F.  A.  Burnham,  for  respondent. — By  a  delivery  of  the 
property,  either  actual  or  constructive,  the  vendor's  lien  is 
gone,  and  it  cannot  thereafter  be  revived,  even  upon  the  in- 
solvency of  the  purchaser  (Benjamin  on  Sales,  2  Am.  ed.  § 
799 ;  Parks  v.  Hall,  2  Pick.  206-212).  The  facts  are  equiv- 
alent to  an  actual  delivery  (Benjamin  on  Sales,  §  774  ;  Barrett 
v.  Goddard,  3  Mason,  107 ;  Ilunn  v.  Bowne,  2  Cai.  38  ;  West- 
ern Transp.  Co.  v.  Marshall,  37  Barb.  509) ;  or  at  least  make 
out  a  clear  case  of  constructive  delivery,  sufficient  to  defeat  the 
seller's  lien  (Brewer  v.  Salisbury,  9  Barb.  511).  The  delivery 
of  part  of  the  logs  was  of  itself  sufficient  to  divest  the  lien 
(Smith  Merc.  Law,  7  ed.  495 ;  3  Parson  Contr.  257  ;  Copland 
v.  Stein,  8  T.  R.  199 ;  Parks  v.  Hall,  2  Pick.  206).  Apply- 
ing the  doctrine  that  "  when  one  of  two  innocent  persons  mujt 
suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it,"  the  loss  in  this  case 
must  fall  upon  the  defendants  (Lickbarrow  v.  Mason,  2  T.  R. 
63;  Rawls  v.  Deshler,  3  Keyes,  572;  Hollingsworth  v. 
Napier,  3  Cai.  182).  The  defendants  are  estopped  from  dis- 
puting the  sale  to  the  plaintiff,  or  from  setting  up  their  alleged 
lien  as  against  him  (Benjamin  on  Sales,  2  Am.  ed.  §§  774,  777  ; 
Pearson  v.  Daioson,  EL,  Bl.  &  El.  448  ;  Woodley  \.  Coventry, 
9  Ilurlst.  &  C.  164  ;  32  L.  J.  Excli.  185  ;  Knights  v.  Wffi-n, 
L.  R.,  5  Q.  B.  660  ;  Clem  v.  Bank  of  N.  Y.  Nat.  Bank 
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Assoc.,  N.  Y.  Daily  Reg.  of  Jan.  6,  1880  ;  Jackson  v.  Cator, 
5  Yes.  688  ;  Continental  Nat.  Bank  v.  National  Bank  of  the 
Commonwealth,  50  K  Y.  575). 

CHAKLES  P.  DALY,  Chief  Justice. — The  only  opinion  de- 
livered in  the  court  below,  upon  the  affirmance  of  the  judg- 
ment, was  by  Judge  SHERIDAN,  who  dissented  ;  and  the  dissent- 
ing opinion,  which  contained  a  careful  examination  of  the 
facts,  was  correct  in  its  conclusion  that  the  judgment  should 
have  been  reversed. 

There  is  a  well-recognized  distinction  between  a  delivery 
that  is  sufficient  to  transfer  the  title  of  the  goods  to  a  vendee, 
or  which  will  satisfy  the  statute  of  frauds,  and  a  delivery  that 
will  divest  the  vendor  of  his  lien  for  the  price,  or  right  to  stop 
the  goods  in  transitu,  upon  the  insolvency  of  the  buyer  (Ar- 
nold v.  Delano,  4  Cush.  33 ;  Thompson  v.  Baltimore,  &c.  R. 
R.  Co.,  28  Md.  407  ;  Matthews  v.  Hobby,  48  Barb.  167  ;  Hil- 
liard  on  Sales,  2  ed.  265,  286).  The  right  to  retain  the  goods, 
or  to  stop  them  in  transitu,  upon  the  insolvency  of  the  vendee, 
is  an  equitable  right  founded  on  principles  of  natural  justice 
(  Withers  v.  Lys,  Holt  P.  of  C.  20,  note).  Lord  HAEDWICK 
said,  in  Snee  v.  Prescott  (1  Atk.  250),  that  if,  after  the  buyer 
has  stopped  payment,  the  vendor  gets  the  goods  back  again 
by  any  means  short  of  stealing  them,  it  would  be  inequitable 
to  take  them  from  him. 

If  the  goods  are  sold  upon  credit,  and  are  left  in  the  cus- 
tody of  the  vendor,  and  before  the  term  of  credit  expires  the 
buyer  becomes  insolvent,  the  vendor's  lien  for  the  price,  which 
was  before  suspended,  revives,  and  they  cannot  be  taken  from 
him,  nor  any  part  of  them,  unless  the  price  is  paid  (Griffiths 
v.  Perry,  1  El.  &  E.  680 ;  Miles  v.  Gorton,  2  Cr.  &  M.  504 ; 
Valpy  v.  Oakley,  16  Q.  B.  952  ;  McEwan  v.  Smith,  2  H.  L. 
Cas.  309  ;  Arnold  v.  Delano,  4  Cush.  33 ;  Milliken  v.  Warren, 
57  Me.  47 ;  2  Kent's  Comm.  4  ed.  493 ;  Benjamin  on  Sales, 
§§  767,  769,  770,  772,  825  ;  Hilliard  on  Sales,  c.  XVI.,  XVII., 
2  ed.). 

It  is  claimed  in  this  case,  that,  although  the  property  had 
never  been  removed  from  the  defendant's  yard,  there  was  such 
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a  delivery  of  it  there,  to  the  purchaser,  that  there  could  be  no 
revival  of  the  vendor's  lieu  for  the  price,  upon  the  purchasers 
becoming  insolvent.  The  facts  are  as  follows :  Miller  &  Sons 
bought  of  Rodman  &  Hepburn,  the  defendants,  forty-three 
walnut  logs,  for  which  they  gave  their  promissory  note,  paya- 
ble at  a  future  day.  By  the  agreement  of  the  parties,  the 
privilege  was  granted  to  Miller  &  Sons,  of  allowing  the  logs 
to  remain  in  the  defendants'  yard,  for  four  to  six  weeks,  free 
of  storage,  which  was  one  of  the  inducements  to  the  sale,  Mil- 
ler &  Sons  having  the  right  to  send  for  them  whenever  they 
pleased  within  that  period.  A  few  days  afterward,  when  a 
return  had  been  made  of  the  number  of  feet  of  the  forty-three 
logs,  Miller  called  at  the  defendant's  yard,  saying  he  wanted 
the  return  to  enable  him  to  make  a  sale,  and  received  from  the 
defendants  a  bill,  containing  an  enumeration  of  the  number  of 
feet  in  each  of  the  logs.  This  was  a  complete  sale,  which 
vested  the  title  to  the  property  in  Miller  &  Sons,  subject, 
however,  to  a  revival  of  the  vendor's  lien  for  the  price,  if, 
before  the  expiration  of  the  time  of  credit,  Miller  &  Sons 
should  become  insolvent ;  and  the  logs  or  any  portion  then  re- 
mained in  the  actual  custody  of  the  defendants. 

Miller  brought  the  plaintiff  to  the  defendant's  yard,  and 
one  of  the  defendants  passed  through  the  yard,  and  saw  them 
together  engaged  in  the  examination  of  the  logs  ;  but  no  com- 
munication was  had  by  him  with  either  of  them,  except  merely 
to  say  "  good-morning."  Miller  &  Sons  sold  the  logs  to  the 
plaintiff,  giving  him  a  bill  for  them,  made  out  in  the  name  of 
that  firm,  and  the  plaintiff  paid  for  them  in  cash,  and  as  the 
jury  must  have  found,  Miller  afterwards  told  Hepburn,  one  of 
the  defendants,  of  the  sale,  which  Hepburn  denied,  testifying 
that  he  knew  nothing  about  it.  Shortly  afterwards,  Miller 
left  a  verbal  order  at  the  defendant's  office,  for  the  delivery  of 
nine  of  the  logs,  to  two  trucks  ;  which  were  accordingly  deliv- 
ered and  brought  to  a  mill  in  Attorney  street,  where  they  were 
sawed  up  for  the  plaintiff.  Before  any  further  delivery,  and 
before  Miller  &  Sons'  note  became  due,  that  firm  failed.  Two 
or  three  weeks  after  the  failure,  the  plaintiff  went  to  the  de- 
fendants and  demanded  the  remainder  of  the  logs  ;  and  one,  of 
VOL.  IX.— 7 
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the  defendants  told  him  that  he  could  not  deliver  the  residue, 
as  Miller  &  Sons  had  failed :  that  he  had  a  claim  upon  them, 
and  that  he  did  not  know  that  he  could  deliver  the  logs  under 
any  circumstances  without  Miller  &  Sons'  order. 

As  respects  the  question  of  possession,  and  the  rights  inci- 
dent to  it,  the  case  is  not  substantially  different  from  Townley 
v.  Crump  (4  Ad.  &  El.  58).  In  that  case  the  defendants  sold 
to  one  Wright  twenty-nine  pipes  of  wines,  the  purchaser  giv- 
ing an  acceptance  payable  in  three  months,  and  by  agreement 
between  the  parties  the  wine  was  left  in  a  bonded  warehouse 
belonging  to  the  defendants,  who  gave  the  purchasers  an  in- 
voice, describing  the  wine  by  marks  and  numbers,  and  also  a 
delivery  order ;  the  sale  being  in  all  respects  complete,  and  the 
title  to  the  wine  vesting  in  the  vendee.  Before  the  acceptance 
fell  due,  the  purchaser  failed ;  the  bill  was  dishonored ;  and 
he  having  become  a  bankrupt,  the  wine  was  demanded  of  the 
defendants  by  the  assignee  in  bankruptcy,  as  a  part  of  the 
bankrupt's  assets ;  but  the  defendant  refused  to  deliver  it,  as 
the  acceptance  had  not  been  paid. 

It  was  held  that  under  these  circumstances,  the  vendor's 
lien  for  the  price  revived  and  attached  to  the  property  ;  and 
that  it  was  in  no  way  affected  by  the  defendants  having  given 
to  the  purchaser  a  delivery  order.  Miles  v.  Gorton  (2  Cr.  & 
M.  504)  was  even  much  more  in  point.  There  the  goods  were 
left  in  the  custody  of  the  vendor,  for  the  convenience  of  the 
vendee,  who  agreed  to  pay  rent  for  the  storage  of  them ;  and 
while  the  note  was  running,  as  in  the  present  case,  a  part  of 
the  goods  were  delivered,  and  the  purchaser  afterwards  be- 
coming bankrupt,  and  the  note  being  dishonored,  it  was  held 
that  the  vendor  had  a  right  to  retain  the  residue,  until  the 
price  was  paid.  And  in  McEwan  v.  Smith  (2  II.  L.  Cas.  309), 
it  was  held  that  a  delivery  order,  though  such  orders  are  given 
for  the  purpose  of  enabling  the  vendee  to  resell  the  goods,  will 
not  operate  to  divest  the  vendor  of  his  lien  for  the  price,  where 
the  goods  are  in  his  custody,  and  the  purchaser  has  become  in- 
solvent. The  case  of  Barrett  v.  Goddard  (3  Mason,  107),  on 
which  the  plaintiff  relies,  is  the  decision  of  a  single  judge, 
STOBY,  J.,  which  stands  alone,  unsupported  and  in  conflict  with 
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subsequent  cases,  where  the  question  was  more  folly  considered 
by  the  whole  court,  and  more  satisfactorily  disposed  of. 
Judge  STORY  puts  his  decision  upon  the  remarks  of  Lord 
ELLENBOROUGH  in  Hurry  v.  Manylcs  (1  Camp.  452),  "  If  I  pay 
for  part  of  a  warehouse,  so  much  of  it  is  mine,"  and  his  decision 
in  that|pase,  that  the  acceptance  of  warehouse  rent,  by  the 
vendor,  was  a  complete  transfer  of  the  goods  to  the  purchaser, 
and  "  an  executed  delivery  by  the  seller  to  the  buyer  "  without 
distinguishing  that,  in  that  case,  the  warehouse  rent  was  paid 
by  the  sub-vendee  to  whom  the  goods  had  been  resold,  which 
made  the  vendor  his  agent  in  the  storing  of  them,  as  was 
pointed  out  by  BAYLEY,  J.,  in  Miles  v.  Gorton,  supra,  in  which 
it  was  held  that  an  agreement  by  the  vendee,  after  the  pur- 
chase, to  pay  rent  to  the  vendor  for  storing  the  goods,  did  not 
have  the  effect  of  making  the  warehouse  of  the  vendor  the 
warehouse  of  the  vendee,  and  constitute  such  a  delivery  of  the 
goods  to  the  vendee  as  to  prevent  any  lien,  thereafter,  of  the 
vendor,  reviving  for  the  price.  The  other  two  cases  cited  by 
the  plaintiff,  of  Brewer  v.  Salisbury  (9  Barb.  511),  and 
Woorfford  v.  Patterson  (32  Id.  630),  simply  hold,  that  the 
delivery  was  sufficient  under  the  statute  of  frauds,  which  was 
also  the  case  here. 

In  the  present  case  there  was  a  partial  delivery  of  the 
property  upon  Miller  &  Sons'  verbal  order  to  the  plaintiff  ;  but 
as  was  held  in  the  cases  already  cited  of  Griffiths  v.  Perry  (1 
El.  &  E.  080),  Miles  v.  Gorton  (2  O.  &  M.  504),  and  also 
in  Tanner  v.  Scovcll  (14  Mees.  &  W.  28),  Winces  v.  Hawaii 
(9  B.  &  C.  372),  Jones  v.  Jones  (S  Mees.  &  W.  4-31),  and  Dixon 
v.  Yates  (5  B.  &  Ad.  313  ;  2  Nev.  &  M.  ITT),  that  did  not 
prevent  the  defendant's  lien  reviving  upon  the  subsequent  in- 
solvency of  Miller  &  Sons,  and  attaching  to  the  residue  of  the 
logs  remaining  in  their  custody.  A  partial  payment  of  the 
price,  or  the  delivery  of  a  part  of  the  goods  to  the  vendee,  does 
not,  if  the  goods,  or  any  part  of  them,  remain  in  the  custody  of 
the  vendor,  prevent  his  lien  for  the  price  attaching  to  the  goods, 
if  the  vendee  afterwards  becomes  insolvent,  and  the  resale  of 
the  goods,  in  such  a  case,  in  no  way  affects  the  vendors  lien,  un- 
less the  sale  is  made  with  his  knowledge  and  approval  (Graven 
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v.  Ryder,  6  Taunt.  433  ;  Benjamin  on  Sales,  §§  769,  774,  805, 
806 ;  Williams  v.  Moore,  5  N.  H.  235  ;  Bunney  v.  Poyntz, 
4  13.  &  Ad.  568,  per  TENTERDEN,  C.  J. ;  Buckley  v.  Furniss, 
17  Wend.  504 ;  Long  on  Sales,  264,  Am.  ed. ;  Fiese  v.  Wray,  3 
East,  93  ;  Hodgson  v.  Loy,  7  T.  R.  440 ;  Spears  v.  Hartley,  3 
Esp.  81 ;  Duncan  v.  Lewis,  1  Duv.  183). 

The  rule  is  otherwise,  however,  where  the  whole  of  the 
property  is  in  the  course  of  delivery,  as  in  the  delivering  of  a 
cargo ;  in  which  case  the  vendor  cannot  arrest  the  completion 
of  the  delivery,  so  that  his  lien  may  attach  to  the  residue 
(Slubey  v.  Heyward,  2  H.  Bl.  504 ;  Jones  v.  Jones,  8  Mees. 
&  W.  431 ;  Hammond  v.  Anderson,  4  Bos.  &  P.  69).  Or 
where  the  vendor  has  agreed  to  deliver  the  property  to  a  third 
party,  who  has  paid  the  vendee  for  it,  and  he  is  in  the  act  of 
delivering  the  whole,  but  refuses  to  complete  the  delivery  upon 
hearing  that  the  vendee  has  absconded  (Palmer  v.  Hand,  13 
Johns.  434). 

It  does  not  appear  that  the  defendants  did  anything  which 
led  the  plaintiff  to  purchase  the  property  from  Miller  &  Sons, 
upon  the  assumption  that  it  was  the  property  of  that  firm,  as 
in  Hunn  v.  Bowne  (2  Cai.  38),  where  the  plaintiffs,  who 
were  innocent  bonafide  purchasers,  went  to  the  vendor's  store 
to  see  the  cotton,  which  the  vendee  had  offered  to  sell  them  ; 
and  the  vendor  showed  it  to  them  as  the  cotton  of  the  vendee. 

Whatever  effect,  if  any  (  Western  Transp.  Co.  v.  Marshall, 
37  Barb.  514),  might  be  given  to  the  bill  which  the  defendants 
gave  to  MiUer  &  Sous,  containing  an  enumeration  of  the  num- 
ber of  feet  in  each  log,  it  does  not  appear,  from  the  evidence, 
that  it  was  shown  to  the  plaintiff ;  in  addition  to  which  it  con- 
tained the  measurement  of  forty-three  logs,  and  the  quantity 
sold  by  Miller  &  Sons  to  the  plaintiff  was  less,  being  forty-two 
logs.  It  is  not  a  case,  therefore,  for  the  application  of  the  rule 
invoked  by  the  plaintiff,  that  where  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss,  must  sustain  it ;  for  the 
defendants  did  nothing,  in  this  case,  to  lead  the  plaintiff  to 
make  the  purchase  (Mutter  v.  Pondir,  55  N.  Y.  335).  He 
simply  bought  property  from  Miller  &  Sons,  which  was  lying 
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in  the  defendants'  yard,  without  asking  them  whether  they  had 
sold  it  for  cash,  or  on  credit,  or  caring  to  make  any  inquiries 
of  them  respecting  it.  He  simply  bought  property  from  a  firm 
who,  having  afterwards  become  insolvent,  were  unable  to  have 
the  whole  of  it  delivered  to  him,  as  the  residue  remained  in 
the  vendor's  custody,  and  their  lien  for  the  price  had  revived 
and  attached  to  it ;  and  their  equitable  right  to  retain  it,  under 
sncli  circumstances,  is  as  strong  as  the  plaintiff's  claim,  that 
they  should  deliver  it  to  him,  because  he  had  bought  it,  lying 
in  their  yard,  from  a  firm  who,  as  it  subsequently  turned  out, 
were  unable  to  pay  for  it  (Bdtta/rd  v.  Burgett,  40  K.  Y.  314). 
The  judgment  for  the  plaintiff  should  therefore  be  re- 
versed. 

VAN  BRUNT,  J.,  concurred. 
Judgment  reversed,  with  costs. 

Application  was  subsequently  made  for  leave  to  appeal  to 
the  court  of  appeals.  • 

JOSEPH  F.  DALY,  J. — There  seems  to  be  no  good  reason 
for  sending  this  case  to  the  court  of  appeals.  The  fact  that 
that  court  has  not  yet  passed  upon  the  precise  question  is  no 
ground  for  granting  the  motion.  The  law  of  the  case  is  not 
unsettled,  as  the  chief  justice,  in  the  careful  opinion  delivered 
on  the  reversal  of  the  judgment,  clearly  shows. 

As  to  the  evidence  which  respondent  claims  that  this  court 
misapprehended  or  overlooked,  *.  <?.,  that  the  bills  of  numbers 
were  not  shown  to  the  plaintiff,  it  is  clearly  immaterial 
whether  they  were  shown  or  nof.  As  long  as  the  goods  were 
in  the  actual  possession  of  the  defendants,  they  were  not  cut 
off  from  asserting  their  lien.  The  lien  for  the  price  could  not 
exist  unless  there  had  been  a  sale,  and  the  utmost  effect  which 
the  exhibition  of  those  bills  could  have  had  on  plaintiff  was  to 
convey  the  information  of  such  sale.  There  was  no  represent- 
ation that  the  price  had  been  paid. 

The  silence  of  defendants,  when  informed  of  the  sale  to 
plaintiff,  did  not  destroy  their  lien  ;  only  the  omission  to  assert 
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it  on  demand  of  the  goods,  would  be  fatal  to  them  (Graham 
v.  Fitzgerald,  4=  Daly,  178-181). 
The  motion  should  be  denied. 

VAN  HOESEN,  J. — The  point  involved  is  disposed  of  by  the 
rule  laid  down  in  Benjamin  on  Sales,  §•  779.  "  Thirdly,  the 
rights  of  the  unpaid  vendor  are  the  same  against  a  sub-vendee 
as  against  the  original  buyer,  unless  he  be  precluded  by  the  es- 
toppel resulting  from  his  assent,  express  or  implied,  to  the  sub- 
sale  when  informed  of  it." 

The  opinion  of  the  chief  justice  meets  the  whole  case,  and 
every  point  in  it. 

Leave  to  go  to  the  court  of  appeals  should  be  denied. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Motion  denied. 


MEYER   NEWBURGER,    et    al.,   Respondents,    against    JAMES 
CAMPBELL,  Appellant. 

(Decided  March  3d,  1880.) 

Where,  upon  the  trial  of  an  action  in  a  district  court  in  the  city  of  New 
York,  the  justice  permits  a  person  not  admitted  to  practice  as  an  attorney 
and  counselor  to  appear  for  and  conduct  the  trial  on  the  part  of  one  of 
the  parties,  notwithstanding  the  objection  of  the  other  party,  the  judg- 
ment rendered  upon  a  trial  so  conducted  in  violation  of  law  is  void,  and, 
on  appeal  by  the  party  objecting;  must  be  reversed. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city 
of  New  York  for  the  seventh  judicial  district. 

The  action  was  brought  to  recover  the  price  of  goods  sold 
and  delivered.  On  the  return,  both  parties  appeared  by  attor- 
ney. At  the  trial,  Mr.  Arthur  Furber,  the  managing  clerk  of 
plaintiffs  attorney,  conducted  the  cause  for  the  plaintiffs. 
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Having  offered  himself  as  a  witness  in  rebuttal,  to  prove  an  in- 
terview with  the  defendant,  he  was  asked,  on  cross-examination, 
if  he  was  an  attorney  and  counselor  at  law,  and  said  he  was  isot. 
On  his  subsequently  beginning  to  cross-examine  one  of  defend- 
ant's witnesses,  defendant's  counsel  objected  on  the  ground  that 
he  was  not  duly  qualified  to  appear.  Notwithstanding  the  ob- 
jection, the  justice  permitted  Mr.  Furber  to  conduct  the  case  to 
the  end.  The  jury  found  a  verdict  for  plaintiffs,  and  judg- 
ment for  the  plaintiffs  was  entered  on  the  verdict.  From  the 
judgment  the  defendant  appealed  to  this  court. 

Mr.  Jerolamon,  for  appellant. 
J//g.  Van  Winkle,  for  respondents. 

J.  F.  DALY,  J. — The  notice  of  appeal  recites  as  a  ground 
of  appeal  that  the  justice  permitted  the  cause  to  be  tried  upon 
the  part  of  the  plaintiffs  by  a  gentleman  who  was  not  an  attor- 
ney and  counselor  at  law  ;  and  it  appears,  from  the  return, 
that  the  objection  was  duly  made  by  the  defendant's  counsel, 
as  soon  as  it  was  disclosed,  by  the  evidence  of  Mr.  Furber  (the 
gentleman  in  question),  that  he  was  not  duly  admitted  to  prac- 
tice. The  justice,  nevertheless,  permitted  him  to  go  on  and 
try  the  case  to  the  end,  contrary  to  the  provision  of  the  Code, 
sections  G3  and  64.  As  it  is  declared  by  the  latter  section  to 
be  a  misdemeanor  for  the  judge  to  knowingly  permit  to  prac- 
tice, in  his  court,  a  person  not  regularly  admitted  to  practice, 
we  are  of  opinion  that  his  judgment,  rendered  in  a  cause  so 
conducted,  in  violation  of  law,  is  void,  and  must  be  reversed. 

VAX  HOESEN,  J. — After  it  appeared  that  Mr.  Furber  was 
not  an  attorney,  the  justice  committed  a  misdemeanor  in  per- 
mitting him  to  continue  longer  to  conduct  the  case  for  the 
plaintiffs.  That  misdemeanor  necessarily  affected  the  subse- 
quent proceedings.  To  say  that  because  the  justice  might  be 
indicted  for  permitting  Mr.  Furber  to  continue  in  the  trial,  the 
defendant  cannot  complain  of  the  misdemeanor,  is  to  say  that 
a  suitor  cannot  object  that  a  judgment  against  him  was  ren- 
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dered  by  proceedings  which  violated  a  statute  of  the  State,  if 
those  proceedings  constitute  an  indictable  offense. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  reversed. 


LUCY  HOOLEY,  et  al.,  Respondents,  against  ABRAHAM  GIEVE, 
et  al.,  Appellants. 

(Decided  May  5th,  1879.) 

Upon  the  death  of  a  member  of  a  firm  the  surviving  partner  is  entitled  to 
the  possession  of  the  whole  of  the  firm's  assets,  as  a  trustee  for  the  pur- 
poses of  liquidation. 

The  entire  assets  of  the  firm,  subject  to  the  payment  of  its  debts,  become 
impressed  with  a  lien  in  favor  of  the  representatives  of  the  deceased  part- 
ner, to  the  extent  of  the  share  of  the  deceased  partner  in  the  firm's 
assets.  The  use  of  such  assets  in  the  continuation  of  the  business  by  the 
surviving  partner  constitutes  a  breach  of  trust  and  a  misappropriation  of 
such  property. 

"Where,  as  a  result  of  such  continuation  of  the  business,  the  stock  of  the 
old  firm  has  become  so  blended  and  intermingled  with  new  stock  as  to 
lose  its  identity,  a  lien  will  attach  to  the  whole  iu  favor  of  the  represent- 
atives of  the  deceased  partner,  and  to  the  exclusion  of  the  individual 
creditors  of  the  surviving  partner,  except  as  against  a  bond  fide  purchaser 
or  a  party  who  has  acquired  a  specific  lieu  by  the  levy  of  an  execution  or 
attachment. 

Upon  a  breach  of  trust  and  a  misuse  of  trust  funds,  when  the  identical  fund 
is  traced,  a  prior  equity  exists  in  favor  of  the  cestui  que  trust  as  against 
creditors  of  the  wrong-doer;  and  in  an  action  to  enforce  such  equity  such 
creditors  are  not  necessary  parties. 

Trustees  appointed  under  a  will,  one  of  whom  was  the  surviving  partner  of 
the  testator,  were  directed  by  the  will  to  withdraw  the  interest  of  the 
latter  from  the  partnership  business  in  which  he  had  been  engaged,  and 
invest  it  in  a  particular  manner.  Contrary  to  directions,  the  business 
was  continued  by  the  trustees  for  their  own  profit  in  a  new  firm  organ- 
ized by  them,  the  trust  estate  being  used  for  that  purpose  and  becoming 
so  intermingled  with  the  property  of  the  new  firm  as  to  be  indistinguisha- 
ble therefrom.  With  the  proceeds  of  the  trust  estate  new  goods  were 
bought,  and  certain  goods  were  purchased  upon  the  credit  of  the  new 
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firm,  for  which,  at  the  time  of  the  commencement  of  this  action,  they 
were  indebted  to  divers  parties.  Held,  that  the  acts  of  the  trustees  con- 
stituted a  breach  of  trust  rendering  their  removal  proper,  and  entitled  the 
centals  que  trust  to  a  lien  on  the  entire  property  in  the  hands  of  the  trust- 
ees, to  the  exclusion  of  the  creditors  of  the  new  firm. 

APPEAL  from  a  judgment  of  this  court  at  special  term, 
confirming  the  report  of  a  referee  upon  an  accounting  by 
trustees,  and  from  an  interlocutory  judgment  removing  the 
trustees  and  directing  the  accounting. 

The  action  was  brought  against  the  defendants,  individually 
and  as  trustees  under  a  will,  to  remove  them  and  compel  them 
to  account  as  trustees,  and  to  have  the  amount  found  due  upon 
such  accounting  declared  to  be  a  lien  upon  certain  property. 

The  plaintiffs  were  the  widow  and  infant  children  of 
Abraham  Hooley,  Jr.,  late  of  Jersey  City.  Abraham  Ilooley, 
Jr.,  before  and  at  the  time  of  his  death  was  engaged  in  business 
in  New  York  with  the  defendant  Gieve  and  one  Mackenzie, 
under  the  firm  name  of  Abraham  Hooley  &  Co.  Ilooley  was 
the  owner  of  more  than  two-thirds  of  the  assets  of  said  partner- 
ship, and  the  defendant  Gieve  was  the  owner  of  the  balance. 

The  defendant  Cutts  was  employed  as  book-keeper  by  the 
firm  of  Hooley  &  Co.,  which  firm  at  the  death  of  Hooley  was 
solvent,  and  had  a  large  surplus.  Hooley  died  on  July  28, 
1873,  leaving  him  surviving  the  plaintiffs,  his  widow  and 
only  children. 

The  said  Abraham  Hooley,  Jr.,  left  a  last  will  and  testament, 
as  alleged  in  the  complaint  herein,  whereby,  among  other  things, 
after  devising  certain  specific  personal  property  to  the  plaintiff 
Lucy  Ilooley,  and  making  certain  bequests,  amounting  in  all 
to  the  sum  of  $1,000,  he  gave  and  devised  all  the  rest,  residue 
and  remainder  of  his  property  of  which  he  should  die  possessed, 
both  real  and  personal,  to  the  defendants,  Abraham  Gieve  and 
Samuel  G.  Cutts,  as  trustees,  to  have  and  to  hold  the  same 
upon  certain  trusts,  and  for  certain  uses  and  purposes,  which 
are  set  forth  in  the  said  will  in  the  words  and  figures 
following ;  to  wit : 

"  Fifth.  I  direct  my  said  trustees  to  withdraw  my  interest 
from  the  firm  of  Abraham  Ilooley  &  Co.,  as  soon  as  practicable 
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after  my  death,  and  invest  the  same,  with  all  other  moneys  that 
may  be  on  hand  at  the  time  of  my  death,  or  that  may  there- 
after come  into  their  possession  from  sales  of  any  portion  of 
my  personal -estate,  in  first  mortgages  on  improved  real  estate 
in  the  city  of  New  York,  State  of  New  York,  or  in  Jersey 
City,  State  of  New  Jersey,  at  not  less  than  current  rates  of 
interest,  or  in  registered  bonds  of  the  United  States  Govern- 
ment. 

"  The  real  estate  of  which  I  shall  die  seized,  I  direct  shall 
not  be  sold." 

"  Sixth.  I  further  direct  my  said  trustees  to  pay  over  to 
my  wife  all  the  rents  and  profits  and  income  of  my  estate  so 
long  as  she  may  live." 

"  Seventh.  Upon  the  death  of  my  wife  the  said  trustees 
shall  divide  my  entire  estate  into  as  many  shares  as  there  shall 
be  children  of  my  body  then  living,  and  the  children  that  shall 
have  died  leaving  descendants.  Said  shares  shall  be  of  equal 
amount  of  value,  but  need  not  be  separately  invested,  as  my 
only  purpose  in  so  dividing  my  estate  is  to  afford  an  easy 
method  of  fixing  an  amount  or  proportion  which  my  devisees 
or  legatees  are  from  time  to  time  to  receive. 

"  Eighth.  The  said  trustees  shall  transfer  one  of  the  said 
shares  to  each  of  the  children  of  my  body,  after  the  death  of 
my  wife,  as  aforesaid ;  such  transfer  to  be  made  immediately 
to  those  who  are  twTenty-one  years  of  age  or  over,  and  to  those 
under  twenty-one  years  of  age,  as  they  shall  successively  attain 
the  age  of  twenty-one  years." 

And  the  said  Abraham  Hooley,  Jr.,  by  his  said  will,  ap- 
pointed the  defendants  Abraham  Gieve  and  Samuel  G.  Cutts  ex- 
ecutors, and  the  plaintiff  Lucy  Hooley  executrix  of  said  will. 

On  September  4,  1873,  this  will  was  admitted  to  probate 
by  the  surrogate  of  the  city  and  county  of  New  York,  and  on 
September  13,  1873,  by  the  surrogate  of  the  county  of 
Hudson,  State  of  New  Jersey,  and  letters  testamentary  were 
issued  thereon  to  the  defendants  Gieve  and  Cutts.  After 
Hooley's  death  the  business  was  carried  on  by  Gieve  and 
Mackenzie  as  surviving  partners  until  January  1,  1874. 

On  or  about  January  13  1874,  a  copartnership  was  formed 
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by  Gievc,  Cutts  and  Mackenzie,  under  the  firm  name  of 
Abraham  Gieve  and  Company,  and  this  new  firm  took  posses- 
sion of  all  the  assets  of  A.  Ilooley  &  Co.,  and  proceeded  ro  do 
business  with  them  until  some  time  in  1877.  No  other  stock 
or  capital  was  put  into  the  firm.  Cutts  and  Mackenzie  furnished 
nothing  whatever.  The  business  was  a  losing  one  and  there 
were  no  profits  to  be  divided.  The  old  goods  were  sold  by  the 
firm  and  with  the  proceeds  new  goods  were  bought  in  the 
usual  course  of  business,  and  certain  goods  were  purchased  upon 
the  credit  of  the  firm,  and  at  the  time  of  the  commencement  of 
this  action  said  firm  was  indebted  therefor  to  divers  persons  to 
the  aggregate  amount  of  several  thousand  dollars.  The  defend- 
ants did  not  withdraw  Ilooley's  interest  as  soon  as  practicable 
after  his  death,  from  said  firm,  and  in  fact,  never  invested  any 
part  of  the  estate  of  which  they  were  trustees,  except  the  sum 
of  $10,000,  which  they  subsequently  converted  to  their  own 
use. 

Upon  the  trial,  an  interlocutory  judgment  was  rendered, 
removing  the  defendants  as  trustees  under  the  will,  directing- 

O  O 

an  account  of  the  trust  estate,  and  declaring  the  amount  found 
due  a  lien  upon  the  merchandise  and  assets  of  the  defendants, 
and  ordering  judgment  against  the  defendants  for  any  defi- 
ciency that  should  remain,  and  for  costs.  A  referee  was  ap- 
pointed to  take  the  account,  and  to  ascertain  and  report  the 
amount  of  the  property  to  which  the  lien  decreed  attached. 
Upon  the  report  of  the  referee  a  final  judgment  was  entered 
confirming  his  report,  distributing  the  fund  in  accordance 
therewith,  and  for  the  recovery  by  the  plaintiffs  of  the  defi- 
ciency. From  this  judgment  the  defendants  appealed,  bring- 
ing up  also  for  review  the  previous  interlocutory  judgment. 

Adam  C.  Ellis,  for  appellants. — There  was  no  breach  of 
trust :  the  relation  between  the  parties  was  that  of  debtor  and 
creditor  (Toller  Executors,  100, 107,  citing  2  Yes.  33  ;  10  Yes., 
Jr.  110  ;  1  Term  E.  205  ;  Yid.  Off.  Ex!  S3.  and  3  Bn.  C.  C. 
459  ;  Vyse  v.  Foster,  L.  R.,  8  Ch.  App.  300  ;  affirmed,  L.  R. 
7  II.  L.  318  ;  Ri  elder  v.  Poppenhusen,  57  Barb.  312  ;  Jac- 
qidn  v.  Buisson,  11  How.  Pr.  385).  Trustees  are  not  punish- 
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able  for  technical  breaches  of  trust  (Hill  Trustees,  380,  citing 
Garrett  v.  Noble,  6  Sim.  504 ;  Id.  572 ;  Thompson  v.  Brown, 

4  Johns.  Ch.  619  ;    Ilutchinson  v.  Smith,  7  Paige,  27).     Mrs. 
Hooley  was  estopped  by  acquiescence  in  all  the  acts  constituting 
the  alleged  breach  of  trust  (Hill  Trustees,  526,  citing  Walker 
v.  Symonds,  3  Swanst.  64 ;  Brice  v.  Stokes,  11  Yes.  319,  326 ; 
Nail  v.  Punter,  5  Sim.  555  ;  Sooth  v.  Booth,  1  Beav.  125, 
130  ;  Greenwood  v.  Wakeford,  Id.  576  ;  Kellaway  v.  Johnson, 

5  Beav.  319  ;  Lord  Montford  v.  Lord  Cadogan,  17  Ves.  490  ; 
Lincoln  v.  Wright,  4  Beav.  427  ;  Langford  v.  Gascoigne,  Id. 
333  ;  Harden  v.  Parsons,  1  Ed.  145  ;  Walmesley  v.  Booth,  2 
Atk.  25 ;  ./TeJk  v.  Thompson,  3  Bro.  Ch.  93 ;  Toller  Execu- 
tors, 485  ;  2  Story  Eq.  Juris.  §§  697,  719  ;  1  Williams  Execu- 
tors,  593;   Monell   v.  Monell,   5  Johns.  Ch.  287;  Ex  parte 
Sfiakeshaft,  3  Bro.  Ch.  164 ;  Colt  v.  Lasnier,  9  Cow.  319 ; 
Sacia  v.  Berthoud,  17  Barb.  15).     The  identity  of  Hooley  and 
Co.'s  assets  is  lost ;  hence  executors  of  Hooley  can  have  no 
remedy  against  any  specific  assets  (Barlow  v.   Yeomans,  50 
Barb.  187 ;  Matter  of  Wells,  3  Kedf.  58 ;  Hart  v.  Bulkley,  2 
Edw.  Ch.  70 ;   Willett  v.  Stringer,  17  Abb.  Pr.  152 ;  Rip  v. 
Bank  of  New    York,  10  Johns.  62 ;  Butler  v.  Sprague,  66 
K  Y.  395 ;  Pennell  v.  De/ell,  4  De  Gex,  M.  &  G.  372,  ap- 
proved in  Van  Alen  v.  American  Nat.  Bank,  52  N.  Y.  7; 
Newt  v.  Burman,  4  Russ.  247 ;  Thompson's  Appeal,  22  Pa. 
St.  16  ;  Payne  v.  Holiriby,  25  Beav.  280  ;  Toller  Executors, 
487 ;   Williams  Executors,  1101 ;    Hill  Trustees,  531 ;  Story 
Eq.  Juris.  §§   1259,  1210;    Geery  v.  Geery,  63  K  Y.  253). 
Creditors  must  first  be  paid  (Menagh  v.  Whitwell,  52  1ST.  Y. 
146  ;  Egberts  v.  Wood,  3  Paige,  517  ;  Wilson  v.  Itobertson,  21 
K  Y.  587  ;  Burtus  v.  Tisdall,  4  Barb.  580 ;  Washlurn  v.  Good- 
man, 17  Pick.  519  ;  Sage  v.  Woodin,  66  K  Y.  578 .;  Daby  v. 
Ericsson,  45  K  Y.  790 ;  Kelly  v.  &*?«,  49  N.  Y.  595  ;  Ilutch- 
inson v.  Smith,  7  Paige,  29 ;  Eighth  Nat.  Bank  of  N.  Y.  v. 
Fitch,  49  N.  Y.  539 ;  Phillips  v.  Wheeler,  67  N.  Y.  104), 
and  are  necessary  parties  (Schenck  v.  Ingraham,  5  Hun,  397  ; 
Johnson  v.  Snyder,  8  How.  Pr.  498).     Title  cannot   pass   to 
plaintiffs  on   the  principle  of  accession  (Lewin  Trusts,  211 ; 
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Schenck  v.  Ingraham,  5  Hun,  39T ;  Merritt  v.  Johnson,  7 
Johns.  474  ;  Bouvier  L.  Die.  "  Adjunction  "). 

Stephen  H.  Olin,  for  respondents. — It  was  established  that 
the  defendants  committed  flagrant  breaches  of  trust,  for  which 
they  should  be  removed  (Ackerman  v.  Emott,  4  Barb.  620 ; 
Colburn  v.  Morton,  1  Abb.  Ct.  of  App.  Dec.  378  ;  Hill  Trust- 
ees, 524  ;  Att.  Gen.  v.  Mayor  of  Coventry,  7  Bro.  P.  C.  235  ; 
Att.  Gen.  v.  Shore,  7  Sim.  309 ;  Att.  Gen.  v.  Drummond,  1 
Dr.  &  "W.  353  ;  Ex  parte  Greenhouse,  1  Mad.  92  ;  Matter  of 
Mechanics'  Bank,  2  Barb.  446 ;  Wedderburn  v.  Wedderburn^ 
2  Keen,  722,749  ;  Milne  &  Or.  41-52  ;  Craig  v.  Craig,  3  Barb. 
Oh.  76 ;  Deen  v.  Cozens,  7  Eobt.  178  ;  Matter  ofWadsworth, 

2  Barb.  Ch.  381 ;  Quackenhoss  v.  Southwick,  41  H.  Y.  117). 
This  is  the  proper  action  and  is  brought  by  the  proper  parties 
(Hill   Trustees,   194;    Millard    v.   Eyre,    2   Yes.,   Jr.    94; 
Bainbridge  v.  Blair,  6  Beav.  495 ;  Wardle  v.  Ilargrave,  11 
L.  J.,  N.  S.,  Ch.  126  ;  Cooper  v.  Day,  1  Eich.  Eq.  24 ;  Ilamlie 
v.  Gibson,  16  Hun,  158).     The  only  defense  suggested — Mrs. 
Hooley's    consent — fails    ( Wood    v.    Wood,    5    Paige,    596 ; 
Wedderburn  v.  Wedderburn,   2   Keen,   722-749).     When   a 

trustee  has  misapplied  a  trust  fund,  and  thereby  rendered  him- 
self liable  to  removal,  the  cestui  que  tsust  may  follow  the  fund 
whenever  it  may  be  traced,  in  whatever  form  it  be  found,  and 
into  the  hands  of  any  person  except  a  hand  fide  purchaser  or 
incnmbrancer  for  value  (Newton  v.  Porter,  69  N.  Y.  133,137- 
140 ;  Lewin  Trusts,  6th  ed.  732 ;  Perry  Trusts,  §§  837,  838 ; 
Felton  v.  Long,  8  Ired.  Eq.  224 ;  Butler  v.  Hicks,  19  Miss. 
78 ;  Oliver  v.  Piatt,  3  How.  [U.  S.]  333  ;  Martin  v.  Geer,  1 
Ga.  Dec.  109  ;  Day  v.  Roth,  18  K  Y.  448 ;  Piatt  v.  Oliver, 

3  McLean,   27;    MacGregor    v.    MacGregor,   9   Iowa,    65; 
Moffatt  v.   McDonald,  11  Humph.    [Tenn.]  457 ;    Taylor  v. 
Plummer,  3  Maule  &  S.  562 ;  2  Story  Eq.  §  1258  ;  Le  Breton  v. 
Pierce,  2  Allen  [Mass.]  12  ;  Creditors  of  Spencer  v.  Spencer, 
21  Ga.  200  ;  Scott  v.  Surman,  Willis,  400  ;  Whitcomb  v.  Jacob, 
Salk.  160 ;  Lane  v.  Dighton,  Ambler,  409).     If  the  trustee  has 
mingled  the  trust  fund  with  property  of   his  own,  so  that  the 
former  cannot  be  distinguished,  the  cestui  que  trust  can  take 
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the  resulting  fund,  or  at  least  an  amount  thereof  equal  to  the 
trust  fund  (Norris's  Appeal,  71  Penn.  St.  106  ;  Day  v.  Roth, 
18  ]S".  Y.  448  ;  Cooke  v.  Addison,  1  Eq.  467;  Lupton  v.  White, 
15  Ves.  432  ;  Pinkett  v.  Wright,  2  Hare,  120  ;  Hart  v.  Bulkley, 
2  Edw.  10',  Barlow  v.  Yeomans,  50  Barb.  187;  Lathropv. 
Bampton,  31  Cal.  17;  Docker  v.  Somes,  2  Mylne  &  K.  674; 
.Zfor£  v.  jT#;i  Eyck,  2  Johns.  Ch.  108  ;  Goldsmith  v.  Stetson, 
30  Ala.  164,  167;  Exparte  Watson,  2  Ves.  &  B.  414;  TF/7&& 
v.  Stringer,  17  Abb.  Pr.  152  ;  Jftj?  v.  Bank  of  New  York,  10 
Johns.  63  ;  Thompsons  Appeal,  22  Penn.  St.  16  ;  Middleton 
v.  Pollock,  35  L.  T.  Eep.,  K  S.  608  ;  The  Idaho,  3  Otto, 
586  ;  Jewett  v.  Dringer,  K  J.  Ct.  of  App.  1878). 


BRUNT,  J.  —  [After  stating  the  facts  as  above.]  —  In  the 
foregoing  statement  of  the  case  I  have  not  attempted  to  state  all 
the  facts  of  the  case,  but  only  such  as  serve  to  present  the  single 
question  which  1  propose  to  very  briefly  consider,  which  is 
this  :  has  the  estate  of  Hooley  a  lien  upon  all  the  assets  of  the 
firm  of  Gieve  &  Co.,  to  the  extent  of  the  value  of  the  property 
belonging  to  the  estate  which  was  misappropriated  and  put 
into  that  firm  by  Gieve  and  Cutts,  to  the  exclusion  of  the 
creditors  of  said  last  named  firm  2 

It  is  very  evident  that  it  is  no  answer  to  the  assertion  of 
such  a  lien  that  as  far  as  Gieve  and  Cutts  are  concerned  the 
property  of  the  trust  estate  has  become  so  blended  with 
their  own  that  it  cannot  be  traced,  because  such  blending  has 
arisen  from  their  own  fraudulent  acts,  and  if  the  trust  property 
has  been  mingled  with  his  own,  by  the  trustee,  the  court  will 
take  the  whole  in  order  to  indemnify  the  trust  estate. 

The  question  has  never,  as  far  as  I  have  been  able  to 
discover,  been  considered  by  the  courts  of  this  State,  but  it  has 
arisen  in  England,  where  the  assignees  of  a  bankrupt  have 
claimed  property  used  in  trade  upon  which  a  lien  was  claimed 
by  the  representatives  of  a  deceased  partner. 

In  the  case  of  West  v.  Skip  (1  Vesey,  Sr.  239),  Lord 
HAKDWICKE  held  that  the  representatives  of  a  deceased  partner 
had  a  specific  lieu  upon  the  assets,  although  the  survivor  after- 
wards dies  or  becomes  bankrupt,  and  said  that  "  Skip  therefore 
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is  entitled  to  the  same  specific  lien  against  the  assignees  as 
against  Ilanvood  (1),  and  that  even  as  to  the  new  stock;  for 
in  all  those  cases  of  a  lien  on  a  partnership,  it  is  not  considered 
as  appropriated  to  the  stock  brought  in,  but  to  everything 
coining  in  lieu  during  the  continuance  or  after  the  determina- 
tion of  the  partnership.  As  in  JBucknal  v.  JBoiston,  Pre. 
Chan.  285,  where  a  lien  was  held  to  be  on  those  goods  which 
were  the  produce  of  the  original  goods.  So  in  Brown  v. 
Ileatlicote,  Mich.  T.  1740,  I  held  that  it  continued  on  what 
was  the  produce  by  way  of  barter  and  sale ;  and  that  holds 
much  more  strongly  in  the  case  of  a  partnership  trade  which 
cannot  otherwise  be  continued." 

Lord  ELDON  followed  the  same  rule  in  Ex  parte  Rowlandson 
(2  Yes.  &  B.  172).  Whether  the  lien  of  an  outgoing  partner 
would  prevail  against  creditors,  he  said,  would  depend  simply 
on  whether  the  outgoing  partner  left  the  property  in  the  order 
and  disposition  of  the  bankrupt,  and  he  held  that  the  consent 
of  the  outgoing  partner  must  clearly  appear  to  have  been  given 
before  he  would  be  robbed  of  his  lien. 

In  Vine/1  v.  Caddcll  (3  Esp.  90),  the  wife  of  a  bankrupt, 
as  administratrix  of  her  father,  had  become  entitled  to  his 
effects,  the  stock  and  fixtures  of  a  bakery.  She  and  an  infant 
brother  and  sister  were  entitled  to  the  distributive  shares.  The 
husband  of  the  administratrix,  with  her  consent,  continued 
the  business  for  their  benefit  until  he  failed.  Lord  ELDON  held 
that,  nevertheless,  only  her  own  distributive  share,  and  that 
because  lawfully  her  husband's  property,  would  go  to  his 
assignee  in  bankruptcy. 

In  the  case  of  Stockcn  v.  Daiuson  (9  Beav.  239),  the  prin- 
ciple contended  for  was  distinctly  held.  That  was  a  case  in 
which  a  surviving  partner  had  taken  possession  of  a  brewery 
and  stock  in  good  faith  under  the  provision  of  a  will,  which 
provision,  he  thought,  he  had  sufficiently  complied  with ;  he 
died  and  transmitted  the  property  to  his  son  and  executor,  who 
also  continued  the  brewery  and  became  bankrupts.  The  heirs 
of  the  original  deceased  partner,  after  the  lapse  of  eleven  years, 
discovered  that  the  provisions  of  their  ancestors  will  as  to  the 
transfer  had  not  been  properly  complied  with.  They  tiled  a 
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bill  to  get  out  their  interest,  which  was  sustained,  and  it  was 
held  that  the  creditors  of  the  bankrupt  were  postponed  to  the 
heirs.  Other  people's  property  could  not  be  applied  to  pay 
the  bankrupt's  debts.  The  same  principle  was  enforced  in  the 
case  of  Flockton  v.  Bunning  (8  Ch.  Ap.  i.  324,  note). 

The  principles  upon  which  these  decisions  were  founded 
are  clearly  these : 

1st.  That  the  representatives  of  a  deceased  partner  have  a 
lien  upon  the  whole  of  the  assets  of  the  firm  subject  to  the 
payment  of  the  debts  of  the  firm  for  the  amount  which  may 
be  found  to  be  the  deceased  partner's  share  of  the  firm's 
assets. 

2d.  That  the  surviving  partner  is  entitled  to  the  possession 
of  the  whole  of  the  firm's  assets  for  the  purposes  of  liquidation, 
and  he  becomes  a  trustee  for  that  purpose. 

3d.  That  if  the  surviving  partner  continues  the  business  of 
the  firm,  and  uses  the  assets  of  the  old  firm  in  such  continua- 
tion, he  commits  a  breach  of  trust,  and  misappropriates  property 
upon  which  a  lien  has  been  impressed  for  the  security  of  the 
representatives  of  the  deceased  partner. 

4th.  That  if  by  such  continuation  the  surviving  partner  has 
disposed  of  the  assets  and  stock  of  the  old  firm  and  has  invested 
the  proceeds  thereof  in  new  stock,  so  that  the  identity  of  the 
old  stock  and  assets  are  lost,  and  has  mingled  in  such  new 
stock  property  of  his  own  in  such  a  manner  that  it  cannot  be 
separated,  the  court  will  impress  the  lien  of  the  representatives 
of  the  deceased  partner  upon  the  whole  of  the  new  stock  to 
indemnify  the  trust  fund,  except  as  against  a  bond  fide  pur- 
chaser or  a  party  having  acquired  a  specific  lien  by  the  levy  of 
an  execution  or  attachment. 

5th.  That  such  lien  will  be  enforced  to  the  exclusion  of  the 
individual  creditors  of  the  surviving  partner,  upon  the  ground 
that  it  would  be  more  inequitable  to  appropriate  any  portion 
of  the  trust  funds  to  the  payment  of  the  individual  debts  of 
the  surviving  partner  than  that  tome  portion  of  his  individual 
property,  which  he  had  so  mingled  with  the  trust  funds  that 
its  identity  was  lost,  should  be  appropriated  to  the  indemnifi- 
cation of  the  trust  fund.  The  surviving  partner  could  give  to 
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the  representatives  of  the  deceased  partner,  a  mortgage  or  a 
bill  of  sale  of  the  whole  of  his  own  estate  to  make  good  the 
trust  'fund  to  the  exclusion  of  his  individual  creditors  (and  this 
is  all  the  court  does  in  enforcing  this  implied  lien) ;  but  the 
surviving  partner  could  not  give  a  mortgage  upon  or  a  bill  of 
sale  of  any  portion  of  the  substituted  trust  property  to  secure 
any  of  his  creditors. 

The  court  marshals  the  equities  and  gives  a  prior  lien  to 
the  greatest. 

In  the  cases  cited,  the  courts  in  deciding  them  seem  to 
have  considered  to  be  established  beyond  all  question  that  a 
lien  existed  even  upon  new  stock,  and  devote  attention  chiefly 
to  the  discussion  of  other  questions. 

It  seems  to  me  that  it  would  be  useless  to  attempt  to 
discuss  at  length  these  propositions,  because  they  of  themselves 
at  once  suggest  to  the  mind  the  common  and  plain  legal  and 
equitable  principles  upon  which  they  are  founded,  and  a  more 
extended  statement  would  tend  rather  to  obscure  than 
elucidate. 

It  follows,  therefore,  that  the  estate  of  Abraham  Hooley, 
deceased,  has  a  first  lien  upon  all  the  assets  of  Gieve  &  Co., 
which  have  become  so  mingled  with  the  assets  of  the  old  firm, 
and  the  proceeds  thereof,  as  not  to  be  distinguishable  there- 
from, to  an  extent  necessary  to  indemnify  such  estate. 

The  judgment  should  be  affirmed,  with  costs.    , 
CHARLES  P.  DALY,  Ch.  J.,  concurrjed. 

.  LARREMORE,  J.— This  case  comes  up  for  review  on  two 
appeals,  one  from  an  interlocutory  order  removing  the  defend- 
ants as  trustees  and  directing  an  account  of  the  trust  fund,  the 
other  from  a  final  judgment  rendered  on  such  accounting  in 
favor  of  the  plaintiffs,  for  $35,401.38.  Two  tribunals,  after 
mature  deliberation  and  in  well  considered  opinions,  have 
reached  the  conclusion  that  as  between  the  ccstuis  <±ue  trust, 
and  themselves,  the  trustees  under  the  will  of  Abraham 
Hooley,  Jr.,  deceased,  have  diverted  and  misappropriated  the 
VOL.  IX.— 8 
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trust  fund  committed  to  their  management.  If  this  conclusion 
be  supported  by  the  testimony,  their  liability  is  unquestioned. 
The  inventory  filed  by  them  with  the  surrogate  of  Hudson 
county,  N.  J.,  showed  the  amount  of  such  trust  fund  to  be 
$74,337.41.  This  sum  they  were  directed  by  the  will  to  with- 
draw as  soon  as  practicable  after  the  death  of  their  testator, 
and  to  invest  the  same  as  by  him  directed.  Disregarding  his 
positive  instruction,  they  formed  a  new  copartnership,  of 
which  these  trust  assets  constituted  the  major  part  of  the 
capital,  carried  on  the  business  of  the  late  firm,  purchased 
merchandise  which  they  mingled  with  the  stock  on  hand, 
and  though  there  were  apparently  no  profits,  each  partner 
drew  out  moneys  of  considerable  amount  for  their  individual 
use.  Not  only  this,  but  as  executors  they  collected  a  life 
policy  of  the  testator  for  $4,902.84,  and  appropriated  that  sum 
to  the  use  and  benefit  of  the  new  firm.  The  only  investment 
made  by  them  of  the  trust  fund  was  the  sum  of  $10,000 
on  a  bond,  which  they  subsequently  hypothecated  to  secure 
a  loan  of  money  to  themselves.  Neither  Cutts  nor  Mackenzie 
furnished  any  capital ;  on  the  contrary,  they  drew  from  the 
firm  largely  in  excess  of  their  stipulated  amount.  I  am  of 
opinion  that  equitable  interference  in  this  case  was  properly 
invoked  and  applied,  1st.  Because  the  trust  fund  was  traced 
and  found.  2d.  Because  the  defendants  cannot,  by  mingling 
other  property  with  the  trust  fund,  defeat  an  equitable  lien 
thereon.  It  is  obvious  that  the  defendants  were  guilty  of  a 
breach  of  trust  (Hill  on  Trustees,  524 ;  Wedderbum  v.  Wed- 
derburn,  2  Keen,  749 ; .  Colburn  v.  Morton,  1  Abb.  Ct.  of 
App.  Dec.  378 ;  Ackerman  v.  Emott,  4  Barb.  626  ;  Craig  v. 
Craig,  3  Barb.  Ch.  76  ;  Hooley  v.  Gieve,  Com.  Pleas,  General 
Term,  May,  1877). 

As  between  the  trustees  and  the  infant  plaintiffs,  Mrs. 
Hooley's  acquiescence  and  consent  would  not  constitute  a 
defense  (  Wood  v.  Wood,  5  Paige,  596).  But  the  court  held 
that  she  did  not  consent,  and  there  is  evidence  to  sustain  the 
finding. 

It  will  not  be  disputed  that  in  case  of  a  misapplied  trust, 
the  cestui  que  trust  may  follow  and  attach  the  trust  fund, 
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except  as  against  a  bona  fide  purchaser  or  iiicumbrancer  for 
value  (2  Story  Eq.  Juris.  §  1258 ;  Lewin  on  Trusts,  732 ; 
Perry  on  Trusts,  §§  837,  8  ;  Le  Breton  v.  Pierce,  2  Allen,  12 ; 
Olivet-  v.  Piatt,  3  How.  [U.  S.]  333 ;  Day  v.  Roth,  18  X.  Y. 
448 ;  Newton  v.  Porter,  GO  N.  Y.  133). 

Xor  can  there  be  a  doubt  upon  the  evidence,  as  to  the 
mingling  of  the  assets  of  the  old  and  new  firms.  The  referee 
in  his  report  excepted  what  the  testimony  warranted,  and  in 
the  absence  of  any  proof  of  sale,  levy  by  attachment  or 
execution,  death,  or  insolvency,  against  or  on  the  part  of  the 
trustees,  the  creditors  of  the  new  firm  acquired  no  superior  lien 
to  the  proceeds  of  property,  the  title  to  which  had  previously 
vested  in  the  receiver  appointed  in  this  action  (Hart  v.  Bulldey, 
2  Edw.  70;  Barlow  v.  Yeomans,  50  Barb.  187;  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  108  ;  Lupton  v.  White,  15  Yes.  432 ; 
Day  v.  Roth,  supra.  See  also,  Jewett  v.  Dringer,  New 
Jersey  Ct.  of  Appeals,  MSS). 

By  the  order  of  March  14,  1877,  appointing  a  receiver  in 
this  action,  the  plaintiffs  acquired  an  equitable  lien  upon  the 
assets,  superior  in  point  of  right  and  time  to  that  of  any  general 
creditor,  or  that  of  Wardlaw,  the  receiver  by  the  order  of 
appointment  of  January  14,  1878.  It  appeared  in  evidence 
that  the  actions  in  which  he  was  thus  appointed  were  com- 
menced subsequently  to  March  14,  1877,  and  after  the  receiver 
under  the  order  of  that  date  had  taken  possession  of  the  firm 
assets.  As  no  new  capital  up  to  this  time  had  been  paid  into 
the  new  firm  by  either  partner,  as  the  old  goods  were  sold,  and 
the  proceeds  used  in  the  purchase  of  new  goods,  or  for  the 
benefit  of  the  partnership,  the  claim  of  Wardlaw  as  receiver  in 
behalf  of  a  judgment  creditor  to  a  prior  lien  upon  the  trust 
fund,  is  preposterous.  As  to  a  breach  of  trust  and  misuse 
of  trust  funds,  the  defendants  stand  confessed;  and  yet 
when  that  identical  fund  is  traced  and  discovered,  it  is  in- 
sisted that  a  prior  equity  exists  in  favor  of  a  creditor  of  the 
wrong-doer.  The  mere  statement  of  the  proposition  proves  its 
fallacy. 

The  defendants  made  no  attempt  to  distinguish  the  new 
goods  from  the  old,  when  the  receiver  took  possession  of  them 
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as  mingled.  Of  their  own  neglect  they  cannot  now  take 
advantage  (Barford  v.  Lloyd,  20  Beav.  310  ;  2  Kent  Comm. 
437  ;  Story's  Eq.  Juris.  §  1261,  and  cases  above  cited). 

The  point  that  the  general  creditors  of  Abraham  Gieve 
&  Co.  should  have  been  made  parties  to  this  action,  was  not 
well  taken.  Their  rights  were  subordinate  to  any  equitable 
lien  upon  the  specific  fund,  and  were  not  prejudiced  by  the 
proceedings  taken  to  enforce  such  lien.  Nor  was  Mackenzie 
a  necessary  party  to  the  action.  He  advanced  nothing  in 
capital,  and  was  not  to  share  in  the  losses  of  the  business.  He 
withdrew  from  the  firm,  in  its  debt,  and  it  was  not  shown  that 
he  had  any  interest  in  the  trust  fund  after  his  withdrawal. 

The  exceptions  to  the  rulings  are  too  numerous  to 
particularize. 

After  examination,  I  am  of  opinion  that  no  error  is  shown 
by  the  record,  and  that  the  judgments  appealed  from  should 
be  affirmed,  with  costs. 

Judgments  affirmed,  with  costs.* 


IN  THE  MATTER  OF  THE  PETITION  OF  THE  TRUSTEES   OF   THE 
PRESBYTERY  OF  NEW  YORK. 

[SPECIAL  TERM.] 
(Decided  May  31st,  1879.) 

Section  91  of  the  charter  of  the  city  of  New  York  of  1873  (L.  1873,  c.  335) 
provides  that  "  whenever  any  work  is  necessary  to  be  done  to  complete 
or  perfect  a  particular  job,  or  any  supply  is  needful  for  any  particular 
purpose,  which  work  and  job  is  to  be  undertaken  or  supply  furnished 
for  the  corporation,  and  the  several  parts  of  the  said  work  or  supply  shall 
together  involve  the  expenditure  of  more  than  one  thousand  dollars,  the 

same  shall  be  by  contract unless  otherwise  ordered  by  a 

vote  of  three-fourths  of  the  members  elected  to  the  common  council;" 

*  The  judgment  entered  upon  this  decision  was,  on  appeal  to  the 
court  of  appeals,  affirmed  upon  the  facts  and  the  opinions  in  this  court, 
November  9,  1880.  (See  82  N.  Y.  625.) 
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such  contracts  to  be  founded  on  sealed  bids  or  proposals  after  advertise- 
ment. An  ordinance  of  the  common  council,  adopted  by  a  three-fourths 
vote,  directed  that  the  regulating,  grading,  &c.,  of  Ninth  avenue,  from 
One  Hundred  and  Twenty-Third  street  to  One  Hundred  and  Twenty- 
Sixth  street,  "be  executed  under  the  direction  of  the  commissioner  of 
public  works,  by  days'  work,  or  in  such  manner  as  the  said  commissioner 
may  deem  expedient  for  the  best  interests  of  the  city  and  property 
owners."  The  work  involved  an  expenditure  of  $88,913.98,  to  defray 
which  the  property  of  the  petitioners  and  others  was  assessed.  Held,  in 
proceedings  to  vacate  the  assessment,  that  the  ordinance  did  not  "  order," 
in  the  language  of  the  statute,  that  the  work  should  be  done  otherwise 
than  by  contract,  but  left  to  the  judgment  of  the  commissioners  how  the 
work  should  be  done;  and  being  an  improper  delegation  of  power,  the 
assessment  was  void. 

PETITION  to  vacate  an  assessment  for  regulating,  grading  and 
paving  a  portion  of  Ninth  avenue  in  the  city  of  New  York. 
The  facts  are  stated  in  the  opinion. 

James  A.  Deering,  for  petitioners. 

William  C.  Whitney,  for  the  major,  aldermen,  and  com- 
monalty of  the  city  of  New  York. 

CHARLES  P.  DALY,  Chief  Justice.  —  I  think  this  case  comes 
sufficiently  within  the  decision  of  the  court  of  appeals  in  the 
case  of  the  Emigrant  Industrial  Savings  Bank  (75  N. 
Y.  388).  It  was  held  in  that  case,  that  the  power  given  to  the 
common  council  by  the  91st  section  of  the  charter  of  1873,  is 
a  discretionary  power  which  cannot  be  delegated  ;  that  it  is  the 
judgment  of  the  common  council  which  the  law  requires,  and 
not  that  of  any  officer  they  may  designate. 

The  common  council,  in  this  case,  by  a  vote  of  three- 
fourths,  declared  that  the  regulating  and  grading  be  executed 
under  the  direction  of  the  commissioner  of  public  works,  by 
days'  work,  or  in  such  a  manner  as  he  might  deem  expedient 
for  the  best  interest  of  the  city  and  property  owners." 

This  was  not  ordering,  in  the  language  of  the  statute,  that  the 
work  be  done  otherwise  than  by  contract.  It  was  not  any 
exercise  of  the  judgment  of  the  common  council,  but  leaving 
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it  entirely  to  the  judgment  of  the  commissioner,  how  the  work 
should  be  done.  It  was  not  an  absolute  direction  or  order,  that 
it  should  be  done  by  days'  work,  but  by  days'  work,  or  in  such 
manner  as  he  might  deem  expedient,  and  that  it  was  done 
by  days'  work  was  his  determination,  and  not  theirs.  The 
law — says  Judge  RAPALLO,  who  delivered  the  opinion  of  the 
court  of  appeals — confers  upon  the  common  council  the  power 
and  duty  of  deciding  in  each  particular  case,  whether  the  pro- 
visions requiring  the  work  to  be  done  by  contract,  and  by 
the  lowest  bidder,  shall  be  dispensed  with,  and  it  is  evi- 
dently a  discretionary  power  that  cannot  be  delegated.  He 
further  remarks  that  "  the  intention  of  the  statute  plainly  was, 
to  prohibit  the  incurrence  of  expense  by  the  corporation  for 
work  or  supplies,  when  the  aggregate  expense  of  all  work 
necessary  for  the  completion  of  any  particular  job,  in  all  its 
parts,  or  of  supplies  required  for  any  particular  purpose,  should 
exceed  $1,000,  without  publicly  inviting  competition,  and 
awarding  the  contract  to  the  lowest  bidder  giving  security  for 
its  performance.  As  cases  might  arise,  where,  from  the  nature 
of  the  work,  or  other  circumstances,  it  would  be  either 
impracticable  or  unsuitable  to  contract  for  the  work  or  supplies 
in  that  manner,  a  discretion  was  lodged  in  the  common  council, 
empowering  them  to  direct  otherwise  in  such  special  cases,  but 
this  discretion  was  carefully  guarded  by  providing  that  it  could 
be  exercised  only  by  the  concurrent  vote  of  three-fourths  of  all 
the  members  elected.  For  the  propriety  and  wisdom  of  its 
exercise,  they  are,"  he  says,  "  responsible  to  their  constituents, 
and  they  cannot  either  throw  off  this  responsibility,  or  deprive 
their  constituents  of  the  benefit  of  their  individual  judgment, 
by  a  delegation  of  this  power  to  a  third  party." 

The  work,  in  this  instance,  involved  an  expense  of 
$38,913.98.  If,  in  the  language  of  Judge  RAPALLO,  it  were 
impracticable  or  unsuitable  to  have  had  it  done  by  contract, 
which  would  be  open  to  competition,  as  is  contemplated  by 
the  statute,  it  was  incumbent  upon  the  common  council,  in 
the  exercise  of  their  discretionary  power  and  judgment,  to 
decide  by  a  vote  of  three-fourths  of  their  body,  in  what  other 
manner  it  should  be  done,  and,  in  my  opinion,  they  decided 
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nothing  by  the  ordinance  passed.  Nothing  was  absolutely 
determined  by  it.  It  provided  that  it  might  be  done  by  day's 
work  if  the  commissioner  so  determined ;  thus  shifting  the 
responsibility  upon  him.  That  he  determined  that  it  should 
be  done  in  a  way  which  they  contemplated  it  might  be  done, 
does  not  help  the  matter,  as  it  was  leaving  the  final  deter- 
mination to  him,  which  they  had  no  power  to  do. 
The  motion  of  the  petitioner  is  therefore  granted. 

Petition  granted. 

An  appeal  to  the  general  term,  from  the  order  entered 
upon  the  above  decision,  having  been  taken,  the  order  was 
affirmed  upon  the  foregoing  opinion,  December  1,  1879.* 


SIMON  GUITERMAN,  et  al.,  Respondents,  against  THE  LIVER- 
POOL, NEW  YORK  AND  PHILADELPHIA  MAIL  STEAMSHIP 
COMPANY,  Appellant. 

(Decided  November  3d,  1879.) 

In  an  action  to  recover  damages  for  injury  to  the  plaintiffs'  goods,  in- 
trusted by  them  to  the  defendants  as  common  carriers  by  sea,  such  injury 
having  occurred  while  the  goods  were  in  a  vessel  ordinarily  in  charge  of 
the  defendants'  servants,  and  under  circumstances  amounting,  prima  facie, 
to  negligence  on  their  part,  the  defense  that  at  the  particular  time  when 
the  accident  happened  the  vessel  was,  in  consequence  of  a  public  regula- 
tion of  the  port,  exclusively  in  charge  of  a  licensed  pilot,  over  whom  the 
defendants  had  no  control,  and  whose  orders  and  directions  the  defend- 
ants' oflicers  and  servants  were  bound  to  obey,  and  that  it  was  by  his 
omission  to  direct  what  should  have  been  done  for  the  security  of  the 
vessel  and  cargo  that  the  acc'dent  happened,  is  not  available  under  a 
general  denial  in  the  answer,  but  should  be  specially  pleaded.  Such 
mailer  of  defense  is  so  peculiarly  within  the  knowledge  of  the  defendants 
that,  to  prevent  surprise  and  to  enable  the  parlies  to  go  to  trial  upon 
equal  terms,  the  plaintiffs  are  entitled  to  be  apprised  of  it  by  the  answer. 

*  The  order  of    the  general    term,    entered    on  this    decision,    was 
affirmed  by  the  court  of  appeals,  March  2,   1880.     (See  80  K  Y.  G42.) 


120  COURT  OF  COMMON  PLEAS. 

Guiterman  v.  Liverpool,  &c.  Steamship  Co. 

Where  a  motion  to  amend  the  answer  by  setting  up  such  a  defense  is  made 
at  a  second  trial  of  the  action,  more  than  two  years  after  the  beginning 
of  the  litigation,  the  denial  of  such  motion  is  not  an  improper  exercise  of 
discretion,  and  is  not  reviewable  upon  appeal. 

An  ocean  steamship  in  the  port  of  Liverpool,  having  a  pilot  on  board,  left 
her  dock  and  anchored  in  the  stream,  according  to  the  usual  custom  of 
the  port,  for  the  purpose  of  taking  in  coal  for  a  voyage  on  which  it  was 
intended  she  should  proceed  upon  the  day  following.  While  so  at  an- 
chor, a  part  of  the  cargo  sustained  injury  alleged  to  be  due-  to  want  of 
care  and  attention  on  the  part  of  those  in  charge  of  the  vessel.  Held, 
that  the  owners  of  the  steamship  were  not  relieved  from  liability  for  such 
injury,  by  the  presence  of  the  pilot  on  board,  under  the  English  statutes 
relating  to  pilotage  in  the  port  of  Liverpool,  as,  under  the  statutory  regu- 
lations applicable  to  that  port,  it  was  not,  at  the  time  when  the  injury  oc- 
curred, obligatory  upon  the  owners  of  the  vessel  to  put  her  in  charge  of  a 
pilot,  and  if  the  pilot  was  in  charge  by  the  voluntary  act  of  the  owners, 
they  were  answerable  for  any  loss  or  injury  arising  from  his  negligence. 
Nor  would  the  presence,  even  by  compulsion,  of  the  pilot  on  board,  prima 
facie  exonerate  the  owners  from  liability  for  an  act  of  negligence  in  the 
management  of  the  vessel  ;  they  must  show  that  the  act  of  negligence  was 
exclusively  that  of  the  pilot. 

A  question  to  a  witness  as  to  how  the  weather  on  a  particular  occasion 
compared  with  the  weather  at  that  season  of  the  year,  is  objectionable  as 
calling  for  an  expression  of  his  opinion. 

In  an  action  against  common  carriers  for  injury  caused  by  their  negligence 
to  goods  transported  by  them,  the  jury  may  properly  include,  as  dama- 
ges, interest  on  the  amount  or  value  of  the  goods  injured. 

In  such  an  action,  the  jury  were  instructed  that  the  price  brought  by  the 
damaged  goods  at  a  sale  by  auction  was  not  conclusive  evidence  of  the 
value  of  the  goods  ;  that  it  would  be  regarded  as  doubtful,  if  there  were 
a  more  reliable  estimate  and  appraisement  ;  that  it  was  simply  evidence 
of  what  the  damaged  goods  were  fairly  worth,  in  the  absence  of  any 
other  evidence  to  control  it.  Held,  that  there  was  no  error  which  was 
available  to  the  defendants  under  a  general  exception. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  goods  of  the  plaintiff's,  while  on  board  a  steam- 
ship owned  by  the  defendants,  for  the  purpose  of  transportation. 
The  facts  are  stated  in  the  opinion.  At  the  trial,  the  jury 
found  for  the  plaintiffs,  and  judgment  for  the  plaintiffs  was 
entered  on  the  verdict.  From  this  judgment  the  defendants 
appealed. 
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Platt,  Gerard  &  Bowers,  for  appellants. 
Martin  <&  Smith,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  motion  for  a  non- 
suit was  properly  denied.  The  affirmative  evidence  given  by 
the  plaintiffs  was  amply  sufficient  to  entitle  the  jury  to  pass 
uponthe  question,  whether  the  injury  sustained  was  caused  by 
the  defendants'  negligence. 

There  was  no  offer  to  prove  that,  by  a  local  statute,  appli- 
cable to  the  port  of  Liverpool,  it  was  compulsory  upon  the 
defendants  to  place  the  steamer  in  charge  of  a  pilot  when  she 
moved  from  the  dock,  and  anchored  in  the  river  Mersey  for 
the  purpose  of  coaling  ;  and  that,  by  a  general  statute  of  Great 
Britain,  the  master  or  owner  of  a  vessel  is  not  answerable  for 
any  loss  or  damage  to  any  person,  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot,  acting  in  charge  of  a  vessel, 
where  the  employment  of  a  pilot  was  compulsory. 

The  counsel  for  the  defendants  simply  proposed  to  read  in 
evidence  certain  sections,  from  what  purported  to  be  a  local 
and  a  general  statute,  which  being  objected  to,  was  properly 
excluded  by  the  court. 

But  if  the  existence  of  these  statutes  could  have  been 
proved,  or  the  fact  that  it  was  compulsory,  by  the  public 
regulations  of  the  port  of  Liverpool,  for  the  defendants  to 
have  a  pilot  on  board  of  the  steamer,  whilst  she  was  at  anchor 
in  the  river,  on  the  night  preparatory  to  her  departure,  when 
the  accident  occurred,  the  judge  held  that  the  evidence  could 
not  be  received,  for  the  reason  that  it  should  have  been  set  up 
specially  in  the  answer,  not  being  available  as  a  defense,  under 
a  general  denial. 

It  may  be  an  open  question  whether  it  was  necessary,  if 
this  constituted  a  defense,  to  plead  it  specially.  In  Mitchell 
v.  Crasswetter  (13  Com.  Bench,  237),  which  was  an  action  for 
negligence,  Chief  Justice  JERVIS  thought  that  the  plea  of  not 
guilty  put  in  issue  whether,  at  the  time  of  the  accident,  the 
driver  of  the  cart  was  the  defendant's  servant.  Justice 
MAULE  said  that  what  was  traversed  by  "not  guilty"  was 
whether  the  defendant,  by  his  servant,  negligently  drove  the 
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liorse  and  cart  against  the  plaintiff,  and  Justice  CRESWELL  was 
of  opinion  that  the  defendant,  under  "  not  guilty,"  might  show 
that  at  the  time  of  the  accident,  the  driver  was  not  acting  as 
the  defendant's  servant ;  and  it  is  a  general  rule,  that  any 
defense  which,  shows  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant,  may  be  given  in  evidence,  under 
the  general  issue  ( Wilt  v.  Ogden,  13  Johns.  56  ;  Edson  v.  \Ves- 
ton,  7  Cow.  278 ;  Clark  v.  Yale,  12  Wend.  470 ;  1  Chitty's 
Pleadings,  538,  8th  Am.  ed.). 

I  am,  ho\vever,  inclined  to  think  that  the  judge  was  right  in 
holding  that  this  defense  should  have  been  set  up  specially  by 
the  answer.  It  is  also  a  general  rule,  that,  where  the  act  or 
omission  would,  at  common  law,  prima  facie,  appear  to  be  an 
act  of  negligence,  and  the  facts  in  the  declaration  cannot  be 
denied,  any  matter  in  excuse,  or  which  shows  that  the  act  or 
omission  arose  from  the  exercise  of  a  higher  authority,  over 
which  the  defendant  had  no  control,  must  be  set  up  specially 
as  a  defense  (1  Chitty's  Pleadings,  538,  6th  Am.  ed.; 
Butterwortli  v.  Soper,  13  Johns.  443).  The  averment  of  the 
declaration  here,  is  that  the  defendants,  their  master,  mariners 
and  servants,  so  carelessly,  negligently  and  improperly  carried 
the  plaintiffs'  goods,  that  they  were  injured.  The  three  judges' 
above  mentioned,  in  Mitchell  v.  Crassweller  (supra),  were  of 
opinion  that  an  averment  of  this  kind  is  put  in  issue  by  the 
plea  of  not  guilty  ;  but  the  case  wras  determined  upon  another 
ground — that  the  defendant's  servant,  when  the  accident 
occurred,  was  not  engaged  in  his  master's  business ;  whilst 
.other  cases,  which  will  be  referred  to,  hold,  on  the  contrary, 
that  in  actions  for  negligence,  the  fact  that  the  driver  was  not 
the  defendant's  servant,  nor  the  horses  or  vehicle  his,  or  that 
he  was  not  the  owner  of  the  vessel  that  caused  the  collision,  is 
not  put  in  issue  by  the  plea  of  not  guilty,  but  only  the  wrong- 
ful act — that  is,  that  the  injury  was  caused  by  negligence. 

The  plaintiffs  had  intrusted  their  goods  to  the  defendants. 
The  vessel  in  which  they  were  was  ordinarily  in  charge  of 
the  defendants'  officers  and  servants ;  and  if  they  were  injured 
from  the  want  of  proper  care  of  the  vessel  whilst  she  was 
taking  in  coal  on  a  rough  night,  it  was  prima  facie  the 
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negligence  of  the  defendants  (Rodrigues  v.  Melhuish,  10 
Excli.  110;  Bennett  v.  Moita,  7  Moore  P.  C.  1GO).  The 
defense  that,  at  the  particular  time  when  the  accident  happened, 
the  steamer  was,  in  consequence  of  a  public  regulation  of  the 
port  of  Liverpool,  exclusively  in  charge  of  a  licensed  pilot, 
over  whom  the  defendants  had  no  control,  and  whose  orders 
and  directions  the  defendants'  officers  and  servants  were  bound 
to  obey ;  and  that  it  was  by  his  omission  to  direct  what  should 
have  been  done  for  the  security  of  the  vessel  and  cargo,  that 
the  accident  happened,  was  a  matter  of  defense  so  peculiarly 
within  the  knowledge  of  the  defendants,  that,  to  prevent  sur- 
prise and  to  enable  the  parties  to  go  to  trial  upon  equal  terms, 
the  plaintiffs  were  entitled,  I  think,  to  be  apprised  of  it,  by  tlie 
answer  (Demick  v.  Chapman,  11  Johns.  132 ;  Ely  v.  Ehle, 
3  N.  Y.  506  ;  Co.  Litt.  282). 

It  was  held  in  Taverner  v.  Little  (5  Bing.  N.  C.  CT8  ;  7 
Scott,  796),  that  the  defendant,  under  the  plea  of  not  guilty, 
could  not  show  that  the  cart  was  not  his,  nor  driven  by  him, 
or  his  servants,  when  the  accident  occurred  ;  a  case  which  Lord 
DEXMAN  said  (Ilart  v.  Crow'tey,  12  Ad.  &  E.  378)  was  decided 
upon  great  consideration.  In  Ilart  v.  Crowley  (supra],  under 
a  like  plea,  it  was  held  that  the  defendant  could  not  show,  that, 
although  the  wagon  by  which  the  cabriolet  was  injured  was 
his,  the  horses  and  servant  were  not.  In  Wool/  v.  Beard  (8 
Carr.  &  T.  3T3,  on  appeal,  12  Ad.  &  El.  34 ;  E.  C.  L.  92, 
b),  under  the  same  plea,  it  was  held,  that  the  defendant  could 
riot  show  that  the  cabriolet  by  which  the  plaintiff  was  knocked 
down  was  not  his  ;  and  in  Dunford  v.  Tratiles  (12  Mees.  & 
W.  529),  it  was  held  that  the  plea  of  not  guilty  only  puts  in  issue 
the  wrongful  act,  and  that  it  was  not  necessary  for  the  plaintiff 
to  show  that  the  defendant  was  the  owner  of  the  vessel  that 
caused  the  collision.  In  Lucey  v.  Ingram  (6  Mees.  &  W.  302) 
and  in  General  Steam  Navigation  Co.  v.  British  and  Colonial 
Steam  Navigation-  Co.  (L.  R.  3  Exch.  330),  two  leading 
and  important  cases,  where  this  defense  of  compulsory  pilotage 
was  interposed  and  sustained,  and  in  Rodriyues  v.  Melhui&h 
(10  Exch.  110),  where  it  was  relied  upon,  it  was  set  up  specially, 
and  the  better  opinion,  I  think,  is  that  it  should  be. 
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The  defendants  proposed  to  amend  their  answer  upon  the 
trial,  by  setting  up  this  defense,  which  being  objected  to,  the 
judge  denied  their  application.  This  was  a  matter  of  discretion, 
which  is  not  reviewable  upon  appeal  (Ilartfield  v.  Secor,  1 
Hilt.  535  ;  Barley  v.  Johnson,  1  Daly,  61)  ;  or,  if  reviewable, 
the  judge  was  right  in  denying  the  application.  The  defend- 
ants knew  this  fact  when  the  action  was  brought,  and  after  the 
cause  had  been  in  litigation  more  than  ten  years,  it  was  a 
proper  exercise  of  discretion  to  refuse  to  allow  them  to  set  up 
this  defense  for  the  first  time,  by  amending  their  answer  upon 
this,  the  second  trial. 

The  judge  refused  it  further,  upon  the  ground  that  the 
existence  of  these  statutes  would  constitute  no  defense  to  an 
action  against  the  owners  of  the  vessel,  for  an  injury  arising 
from  negligence  in  the  management  of  her,  in  which,  I  think, 
lie  was  also  right. 

If  the  defendants  had  offered  to,  and  could   show  that  it 
was  compulsory  in  Liverpool,  when  the  vessel  hauled  out  from 
the  dock  and  was  anchored  in   the  stream  for  the  purpose  of 
coaling,  to  have  a  pilot  on  board,  and  that  he  had  the  exclusive 
charge  and  control  of  the  vessel  whilst  she  was   coaling,   it 
might  be  that  he  alone  would  be  answerable  for  an  injury  for 
the  want  of  proper  care  and  diligence  on  his  part  in  the  manage- 
ment of   her ;   that  his  taking  exclusive  charge  and  control  of 
her  being  a  matter  of  public  regulation,  the  relation  of  master 
and  servant  between  him  and  the  owners   could  not   then  be 
assumed  to  exist,  and  that  they  would  not  be  answerable  for 
any  injury  from  the  want  of  skill  or  proper  care  and  diligence 
on  his  part.     Baron  MARTIN,  in    General  Steam  Navigation 
Co.    v.  British  and  Colonial  Steam  Navigation    Co.   (L.  R. 
3   Exch.    320),   said   that   a  pilot   taken  compulsorily   is  not 
a  servant  of  the  ship-owner.     He  does  not  select  him ;   and 
that,  under  such  circumstances,  the  ship-owner  would  not  be 
responsible  for  any  injury  arising  from  the  fault  of  the  pilot, 
even  at  common  law.     This  would  probably  be  held  to  be  the 
law  in  this  State,  where  the  movement  of   the  vessel  is  under 
the  exclusive  control  of  the  pilot,  as  she  is,  when  he  is  carrving 
her  into  or  out  of  a  port  (Snell  v.  Rich^  1  Johns.  305  ;  Smith 
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v.  Condry,  17  Pet.  20;  1  How.  [U.  8.]  28),  though  it  is  a 
point  upon  which  the  American  authorities  are  by  no  means 
agreed  (Denison  v.  Seymour,  9  "Wend.  1 ;  Bussy  v.  Donaldson, 
4  Dallas,  206 ;  Yates  v.  Brown,  8  Pick.  23).  But  the  question 
is  not  one  which  it  is  necessary  in  this  case  to  decide,  for 
nothing  that  was  proved  in  this  case  or  which  the  defendants 
offered  to  show,  would  warrant  the  conclusion  as  matter  of  law 
that  the  pilot  had  such  exclusive  charge  of  the  steamer  whilst 
she  was  lying  at  anchor  in  the  river  and  taking  in  coal,  as 
divested  the  owners,  their  officers,  mariners  and  servants,  from 
all  control  or  interference  with  the  management  of  the  vessel, 
and  made  the  pilot  alone  answerable  for  any  injury  to  the 
vessel  and  cargo  arising  from  negligence  ;  and  upon  the  evi- 
dence received,  so  far  as  the  defendants  attempted  to  show  this, 
it  became  a  question  of  fact,  under  the  evidence,  for  the  jury. 
In  the  examination  of  Mr.  Imnan,  the  manager,  as  I  under- 
stand, of  the  steamships  of  the  company  to  which  the  defend- 
ants steamship  belonged,  he  said  that  in  the  port  of  Liverpool 
pilotage  was  compulsory ;  that  it  was  his  impression  that  he 
did  not  employ  Mr.  Briggs  (the  pilot  who  was  on  board  when 
the  accident  happened)  ;  that  he  was  not  his  servant ;  that  he 
had  taken  the  vessel  in,  and  was  entitled  to  take  her  out. 
The  plaintiffs  moved  to  strike  out  this  portion  of  Mr.  Inman's 
evidence,  when  his  deposition  was  offered  upon  the  trial ;  and 
it  was  striken  out  by  the  judge,  on  the  ground  that  it  was 
mere  matter  of  opinion  on  the  part  of  the  witness,  and  not 
proof  of  the  facts  ;  and  I  think  there  can  be  no  doubt  of  the 
correctness  of  this  ruling.  But  even  if  this  evidence  was 
receivable  it  would  not  have  shown  that  it  was  compulsory 
upon  the  defendants  to  put  the  vessel  exclusively  in  charge  of 
a  pilot  whilst  she  was  at  anchor  in  the  harbor,  to  receive  coal, 
on  the  eve  of  her  departure.  This  would  not  follow  from  the 
witness's  statement  that  in  Liverpool  pilotage  was  .compulsory. 
Mr.  Inman  afterwards  said  :  "  I  understand  that  the  pilot  is  in 
full  charge  of  the  ship ;  and  the  officers  and  crew  are  only 
responsible  to  obey  his  orders  ;"  and  that  he,  Inman,  thought 
that  any  disobedience  of  any  proper  order  given  by  a  pilot,  of 
any  kind,  might  throw  the  liability  of  damage  upon  the 
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owners.  Captain  Briggs,  the  plaintiff 's  expert,  however,  testi- 
fied on  this  point  more  decidedly  and  positively.  He  said  a 
pilot  was  always  on  board  a  steamer  when  she  was  in  the  river, 
and  when  asked  if  he  has  charge  of  the  ship,  he  said,  he  has 
charge  under  certain  circumstances.  If  the  ship  has  to  be 
beached,  or  anything  of  the  kind,  the  pilot  would  not  do  it 
without  the  order  of  the  captain.  The  vessel  would  not  get 
under  way,  without  the  captain's  order.  The  pilot  is  merely 
to  look  out  that  the  ship  swings  right ;  if  she  does  not,  he 
makes  her  swing  right ;  but  he  would  not  move  her  anchor 
without  the  order  of  the  captain.  That  the  captain  has 
altogether  to  do  with  the  ship ;  that  he  has  the  superior 
authority  ;  which  is  very  different  from  the  pilot  having,  in 
such  a  case,  the  exclusive  control  and  charge  of  the  vessel. 
The  question  therefore,  upon  this  evidenc.e,  whether  the  pilot 
had,  or  had  not,  when  the  vessel  was  anchored  in  the  river, 
exclusive  control  and  charge  of  her,  was  a  question  for  the  de- 
termination of  the  jury,  upon  which,  it  must  be  assumed,  they 
found  for  the  plaintiffs.  "What  the  pilot's  relation  to  the  ves- 
sel really  was  under  the  circumstances,  and  how  far  he  can  be 
regarded  as  solely  responsible  for  the  accident,  will  require  a 
reference  to  the  evidence,  which  can  be  more  conveniently 
done  after  the  examination  of  another  question  raised  by  the  de- 
fendants, which  also  involves  an  examination  of  the  testimony. 
Upon  the  former  trial  of  this  cause,  I  thought  it  exceedingly 
doubtful  whether  the  defendants  were  liable  upon  the  evi- 
dence, but  considered  it  better  to  allow  the  case  to  go  to  the 
jury,  than  to  determine  so  important  a  point  against  the 
plaintiffs,  upon  the  trial,  as  there  would  be  a  better  opportunity 
afterwards,  when  the  voluminous  evidence  was  printed,  for  a 
full  and  more  careful  examination  of  it.  The  general  term, 
after  a  full  consideration  of  the  testimony,  were  of  opinion 
that  the  verdict  could  not  be  sustained,  and  ordered  a  new  trial. 
Upon  the  new  trial,  however,  several  ship-masters  were 
examined  by  the  plaintiffs,  as  experts,  the  effect  of  whose 
evidence  was  that  the  accident  could  have  been  prevented  if 
there  had  been  a  proper  exercise  of  care  and  diligence  on  the 
part  of  those  in  charge  of  the  defendant's  vessel.  The  intro- 
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duction  of  this  evidence  was  objected  to,  and  it  was  received 
under  exception.  It  was  objected  to,  1st,  that  it  was  not  proper 
to  allow  these  witnesses  to  testify  as  to  what  should  have  been 
done  under  fie  circumstances,  to  avoid  the  accident ;  that  the 
jury  alone  were  to  determine  that  upon  the  evidence ;  and  that 
when  all  the  facts  were  laid  before  them,  they  could  judge 
what  was  the  duty  of  the  defendants,  quite  as  well  as  the 
experts.  2d.  That  it  was  improper  to  read  portions  of  the  evi- 
dence to  the  experts,  and  to  ask  their  opinion  as  to  the  proper 
conduct  to  be  pursued,  under  the  circumstances  detailed. 

The  inquiry  involved  practical  knowledge  and  skill  in  the 
management  of  steamships,  lying  in  the  stream,  at  anchor,  in 
the  port  of  Liverpool,  whilst  engaged,  during  rough  weather, 
in  taking  coal,  preparatory  to  their  departure  ;  a  matter  in 
respect  to  which  it  is  not  to  be  assumed  that  jurors  have  all 
the  information  and  practical  knowledge  that  is  necessary  to 
enable  them  to  judge  what  should  or  should  not  have  been 
done  under  the  circumstances,  to  prevent  injury  to  the  vessel 
or  cargo.  The  appellants  claim  in  their  points  that  it  was  one 
of  those  matters,  upon  which  "  the  lay  or  uneducated  mind  was 
capable  of  forming  a  judgment,"  whilst  several  of  their  own 
witnesses,  who  were  masters  of  steamships,  were  of  opinion 
that  none  but  those  who  were  in  charge  of  the  vessel  at  the 
time  could  properly  judge  what  it  was  best  to  do,  under  the 
circumstances.  The  opinion  of  nautical  men,  upon  questions 
of  this  kind,  was  upheld  by  the  Supreme  Court  of  the  United 
States,  in  Transportation  Line  v.  Hope  (95  Otto,  297). 
It  was  held  in  that  case,  that  the  captain  of  a  tug-boat, 
familiar  with  Chesapeake  Bay,  might  be  asked  if,  with  his 
experience,  it  would  be  safe  or  prudent  on  that  bay  or  any 
other  wide  water,  to  tug  three  boats  abreast,  wTith  a  high  wind. 
The  witness,  says  Judge  HUNT,  delivering  the  opinion  of  the 
court,  was  an  expert ;  and  his  knowledge  and  experience  fairly 
entitled  him  to  that  position.  It  is  permitted  to  ask  questions 
of  a  witness  of  this  class,  which  cannot  be  put  to  ordinary 
witnesses.  It  is  not  an  objection,  as  is  assumed,  that  he  was 
asked  a  question  involving  the  point  to  be  decided  by  the  jury. 
As  an  expert,  he  could  probably  aid  the  jury  by  such  evidence, 
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although  it  would  not  be  competent  to  be  given  by  an  ordinary 
witness.  It  is  upon  subjects  on  which  the  jury  are  not  as  able 
to  judge  for  themselves,  as  is  the  witness,  that  an  expert,  as 
such,  is  expected  to  testify."  These  remarks,  in  a  recent  decision, 
and  from  a  court  of  very  high  authority,  are  quoted,  because 
they  apply  directly  to  the  present  case.  The  witnesses  whose 
testimony  wTas  objected  to  by  the  defendants,  were  experts  of 
the  description  here  referred  to.  An  enumeration  of .  the 
qualifications  of  the  first  one  called,  Captain  Britton,  will 
suffice.  He  had  followed  the  sea  for  forty  years  as  a  comman- 
der, and  had  commanded  both  sailing  vessels  and  steamships. 
He  was  well  acquainted  with  the  port  of  Liverpool,  having 
sailed  in  and  out  of  that  port  the  greater  part  of  his  life,  and 
was  perfectly  familiar  with  its  usages  and  customs.  It  was 
certainly  competent  for  an  experienced  ship-master  like  this, 
after  the  facts  were  laid  before  him,  to  state  or  give  his  opinion 
as  to  what  was  the  proper  course  to  be  pursued  under  the 
circumstances,  by  those  in  charge  of  the  vessel,  for  the  security 
of  the  ship  and  the  preservation  of  the  cargo  from  injury 
(Moore  v.  Westervelt,  9  Bosw.  558  ;  Id.,  27  N.  Y.  234).  It  was 
conceded  and  was  beyond  dispute  that  the  accident  was  caused 
by  the  collier  striking  violently  against  the  iron  cover  of  the 
port-hole  or  dead-light  of  the  steamer,  which  was  wrenched  off 
by  the  blow  ;  so  that  the  water  flowed  in  through  the  open  port 
to  a  height  of  six  feet,  in  the  fore  compartment  of  the  hold, 
before  the  accident  was  discovered  and  the  ingress  of  the  water 
arrested  ;  whereby  the  cargo  was  greatly  damaged  ;  amongst 
which  were  the  goods  of  the  plaintiffs.  Neither  was  there, 
when  their  witnesses  were  examined,  any  dispute  or  conflict  as 
to  the  circumstances  which  preceded  and  led  to  the  ,  accident. 
They  were  narrated  in  the  formal  or  official  protest  made 
before  a  notary  by  the  master,  officers  and  seamen  of  the  defend- 
ant's steamship  ;  and  a  more  detailed  account  was  given  in 
depositions  made  by  the  second  officer  and  the  carpenter  of 
the  steamer,  who  were  examined  as  witnesses.  These  dep- 
ositions were  read  in  the  hearing  of  the  experts  called  by  the 
plaintiffs,  and  so  much  of  the  protest  was  read  to  them  as 
described  how  the  accident  happened.  The  description  of  the 
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weather,  the  state  of  the  tide,  the  position  of  the  vessels  with 
respect  to  each  other,  the  roughness  of  the  sea,  the  dragging  of 
her  anchor  by  the  steamer,  the  surging  or  pitching  and  tossing 
of  the  vessels  throughout  the  night,  from  the  rough  state 
of  the  weather,  and  the  chafing  and  striking  of  the  collier 
against  the  side  of  the  steamer  to  which  she  was  fastened,  for 
the  purpose  of  supplying  the  steamer  with  coal,  preparatory 
to  her  departure,  was  substantially  the  same  in  the  protest  and 
in  the  depositions  of  the  second  officer  and  carpenter. 

It  is  insisted  that  it  was  improper  to  ask  the  opinion  of  these 
experts  simply  upon  their  hearing  the  depositions  referred  to 
read  on  the  trial,  and  upon  the  reading  to  them  of  a  part  of 
the  protest.  It  is  claimed  that  the  proper  course  was  to  submit 
to  them  a  state  of  facts  hypothetically  in  the  form  of  a  question 
or  questions,  and  then  take  their  opinion  upon  the  facts  so 
submitted.  Where  there  is  conllict  respecting  the  facts,  before 
an  expert  is  examined  a  statement  of  facts  has  to  be  submitted 
to  him  hypothetically ;  fyjt  where,  as  in  this  case,  the  facts 
were  sworn  to  by  the  defendants'  employees,  who  were  officers 
and  mariners  of  the  steamer,  and  there  was  no  contradiction 
or  want  of  agreement  between  them  as  to  what  the  facts  were, 
it  conld  make  no  practical  difference,  whether  the  facts  were 
communicated  to  the  experts,  from  the  depositions,  and  that 
part  of  the  protest  which  gave  an  account  of  what  happened, 
or  by  formulating  them  hypothetically  in  the  shape  of  a  series 
of  questions.  In  either  case  the  result  would  be  the  same ; 
the  opinion  of  the  expert  being  given  in  either  upon  a  positive 
state  of  facts  submitted  to  him.  The  defendants,  therefore 
have  no  right  to  complain,  as  the  judgment  of  the  experts  was 
asked  upon  the  uncontradioted  statement  of  their  own  em- 
ployees, of  what  occurred. 

It  was  stated  in  the  protest  that  at  7  P.M.  on  the  day  of  the 
accident,  they  commenced  coaling,  with  the  collier  alongside; 
that  the  wind  was  blowing  very  heavy,  in  squalls,  and  continued 
strong  throughout  the  night,  the  collier  alongside  the  steamer; 
that  the  tide  running  strong,  raised  "  a  nasty  cross  sea  ;''  that 
they  found  that  the  steamer  had  dragged  her  anchor.,  and  that 
they  veered  out  to  ninety -five  fathoms,  but  she  did  not  come  up 
VOL.  IX— 9 
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until  off  Egremount,  a  mile  or  more  distant,  the  collier  alongside 
all  the  time,  working,  against  and  chating  the  side  of  the 
steamer ;  that  at  midnight  there  were  strong  winds,  and  that  at 
6  A.M.  the  wind  shifted  to  the  northward,  and  at  10  A.M.,  the 
vessel  being  more  by  the  head  than  usual,  the  pumps  were 
sounded,  and  it  was  found  that  there  was  six  feet  of  water  in  the 
fore  compartment ;  and  that  they — the  master,  officers  and  men, 
who  signed  the  protest — believed  that  the  damage  was  occa- 
sioned by  the  collier,  in  the  cross  sea,  whilst  the  steamer  was 
dragging  her  anchor,  or  afterwards,  striking  against  the  dead- 
light violently,  and  so  causing  the  leak. 

The  second  officer  stated  in  his  deposition,  that  on  the  night 
of  the  accident  there  were  strong  breezes  with  hard  squalls 
from  the  southwest,  through  the  night ;  that  early  in  the 
morning  the  wind  shifted  to  the  northwest,  and  that  the 
tide  running  down  against  the  wind,  caused  a  heavy  cross-sea 
swell  in  the  river,  which  made  the  collier  heave,  rise  and  fall, 
and  roll  against  the  side  of  the  steamer ;  and  that  this  rolling, 
rising  and  falling,  continued  from  midnight  until  the  leak  was 
discovered,  which  was  after  8  o'clock  in  the  morning  ;  that  the 
wind,  with  the  weight  of  the  collier  fastened  alongside,  caused 
the  steamer  to  drag  her  anchor,  between  night  and  morning. 
He  also  stated  that  he  did  not  go  to  sleep,  because  the  weather 
was  too  wild.  The  carpenter  deposed  that  it  was  very  rough 
weather ;  that  the  effect  of  the  weather  on  the  collier  and  the 
steamship  was  very  heavy  surging ;  that  is,  as  he  described  it, 
"  the  two  ships  jumping  up  and  down ;"  that  the  collier 
thumped,  and  that  the  surging  and  jumping  described  was 
pretty  heavy. 

It  was  upon  this  state  of  facts  that  these  experts  were  asked 
what,  in  their  opinion,  was  the  proper  course  of  conduct,  for 
the  persons  in  charge  of  the  steamship.  Captain  Britton 
answered,  that  when  the  ship  commenced  driving,  it  was  to 
cast  off  the  collier  and  get  up  steam.  He  also  said  that  in  the 
harbor  of  Liverpool,  where  the  anchorage  was  generally  very 
bad,  it  was  a  proper  precaution,  at  that  period  of  the  year,  the 
winter  season,  in  stormy  weather,  to  keep  the  steam  up ;  so 
that  if  the  vessel  dragged  her  anchor  she  could  be  easily  moved, 
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there  being  no  difficulty  then  in  getting  her  back  to  the  point 
from  which  she  dragged  the  anchor.  And  upon  his  cross-ex- 
amination, he  answered  affirmatively  the  question,  "  you  would 
really  want  to  be  there  yourself  to  judge  accurately  what  you 
ought  to  do  in  the  premises  ?"  Captain  Briggs  answered  that 
he  would  have  kept  up  steam  on  the  steamship  if  she  began  to 
drag;  that  it  would  have  kept  her  in  her  place  in  smooth 
water ;  that  there  was  no  necessity  for  her  dragging  down  ;  that 
she  could  have  been  kept  in  the  position  where  she  was  with 
an  anchor  of  seventy-five  fathoms  of  chain.  He  was  then 
asked  :  "  suppose  that,  notwithstanding,  she  did  drag  with  the 
weight  of  the  collier?"  and  he  replied:  "Then  I  would  cast 
the  collier  off  at  once,  if  I  could  not  hold  her  with  steam  and 
an  anchor."  Upon  being  further  asked  what  would  be  the  duty 
of  those  on  board,  when  the  collier  was  found  to  be  beating 
and  chafing  against  the  side  of  the  steamer;  he  replied  that  he 
would  put  (out)  long  fenders ; — long  spar  or  hoop-pole  fenders, 
that  would  have  kept  any  vessel  off;  and  that,  when  they 
found  the  wind  had  changed,  with  the  collier  alongside,  they 
should  have  got  under  way,  and  gone  up  to  the  Sloine,  where 
the  water  was  smooth,  and  the  river  wide  ;  or  else,  cast  off  the 
collier;  as  a  collier  of  that  size  was  able  to  take  care  of 
herself ;  and  Captain  Hilton  was  of  opinion  that,  under  the 
circumstances,  as  detailed  in  the  protest  and  in  the  depositions 
of  the  second  officer  and  the  carpenter,  those  in  charge  of  the 
steamer  should  have  cast  off  the  collier.  The  like  question, 
having  been  put  to  Captain  Bordua,  he  answered  that  he  would 
have  cast  off  the  collier,  as  he  had  done  in  a  similar  case  him- 
self. The  answer  of  Captain  Crowell,  who  had  been  a  master 
of  a  vessel  for  twenty-seven  years,  and  had  commanded  both 
sailing  vessels  and  steamers,  was  to  the  like  effect;  that  he 
would  have  cast  off  the  collier.  Captain  Briggs  testified  also 
that  when  a  collier  comes  alongside,  it  is  always  usual  to  put 
out  fenders,  and  that  if  the  fenders  are  all  right,  and  looked 
after,  the  collier  never  could  touch  the  side  of  the  vessel. 
And  one  of  the  experts  called  by  the  defendants,  Captain 
Grace,  whilst  testifying  that  it  should  be  left  to  those  on  board 
to  determine  what  it  was  best  to  do  under  the  circumstances 
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— that  they  would  be  the  best  judges;  yet,  when  narrowed 
down  on  the  cross-examination  to  the  question,  what  he  would 
Lave  done  under  the  circumstances  detailed  in  the  depositions 
before  referred  to  ?  answered  that  he  "  should  say  let  go  the  ves- 
sel ;"  but  followed  it  up  afterwards,  upon  the  direct,  by  saying 
that  he  would  leave  it  to  the  judgment  of  those  on  board,  be- 
cause some  might  judge  it  dangerous,  whilst  others  would  not. 

It  was  insisted  on  the  trial,  as  it  is  also  upon  the  argument 
of  this  appeal,  that  the  facts  stated  to  those  witnesses  were  too 
uncertain,  to  form  a  basis,  as  I  understand  the  objection,  for 
the  judgment  or  opinion  of  the  witnesses  as  experts.  The 
experts  themselves,  who  were  experienced  nautical  men,  did 
not  think  so.  They  regarded  them  as  sufficient  to  form  and 
express  a  very  decided  opinion  as  to  what  ought  to  have  been 
done,  and  which,  it  appears,  was  not  done,  for  the  security  of 
the  vessel  and  cargo.  Our  attention  is  called  to  an  observa- 
tion of  Lord  CAMPBELL,  "  that  experts  come  with  such  a  bias 
upon  their  minds  to  support  the  cause  in  which  they  are  em- 
barked, that  hardly  any  weight  should  be  given  to  their  evi- 
dence." It  is  unnecessary  to  comment  upon  this  general  and 
very  sweeping  remark,  which  may  have  had  point  in  the  case 
in  which  it  was  applied  (The  Tracy  Peerage  Case,  10  Clark 
Finnelly,  191),  for  the  question  before  us  is  the  admissibil- 
ity  of  this  evidence,  and  not  the  weight  to  be  attached  to  it, 
which  was  for  the  jury  ;  and  that  it  was  admissible,  I  do  not 
entertain  the  slightest  doubt. 

The  fact  that  there  was  a  pilot  on  board,  in  charge  of  the 
vessel,  neither  prevented  nor  relieved  the  officers  of  the  ship 
from  taking  such  precautionary  measures  as  were  necessary  to 
keep  the  collier  from  chafing  and  striking  against  the  side  of 
the  steamer,  through  the  night.  The  master  was  not  on  board. 
It  was  not,  according  to  the  testimony  of  Mr.  Inman,  customary 
in  that  port  for  the  master  to  remain  on  board,  whilst  the 
steamer  was  anchored  in  the  stream,  preparatory  to  her  de- 
parture; but  "the  first  officer,"  says  Mr.  Inrnan,  "always 
relieves  the  captain."  The  first  officer,  however,  did  not  do 
so  upon  this  occasion.  It  was  the  annual  festival  of  Christmas, 
and  he  went  ashore  in  the  evening,  and  returned  to  the  steamer 
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about  seven  or  eight  o'clock  the  following  morning.  The  sec- 
ond, third,  and  fourth  officers  were  on  board,  and  the  fact  that 
the  vessel  was  leaking  was  not  discovered  until  the  first  officer 
returned  in  the  morning.  When  he  returned,  the  weather,  as  he 
says,  was  still  rather  stormy ;  and  when  he  came  to  examine  to 
see  if  everything  -was  right,  as  he  had  left  it,  his  attention  was 
called  to  the  fact  that  the  ship  was  down  at  the  head  a  little 
more  than  she  ought  to  be ;  and  upon  examining  into  the  cause 
it  was  found  that  the  vessel  was  leaking,  and  that  there  was 
six  feet  of  water  in  the  fore  compartment.  The  pilot  testified 
that  he  did  not  stay  on  deck  all  night ;  that  he  was  on  the  deck 
nearly  all  the  time  until  twelve  or  one  o'clock,  and  up  and  down 
during  the  night,  as  the  pilots  always  are  on  the  river.  He 
testified  that  when  the  coaling  commenced,  which  it  appears 
continued  all  night,  there  was  nothing  in  the  condition  of  the 
weather,  or  the  river,  which  made  it  unsafe  to  go  on  with  the 
coaling,  and  that  the  condition  of  things  did  not  alter  during 
the  night ;  that  the  wind  veered  around  a  little ;  that  the 
wind  was  blowing  a  moderate  breeze  all  night,  and  did 
not  increase ;  that  he  did  not  observe  any  surging  of  the 
collier  alongside  the  steamer,  more  than  is  usual  on  such 
occasions ;  that  they  always  do  surge  and  rock  a  little ;  that 
if  he  had  thought  there  would  have  been  any  danger,  he 
would  have  ordered  the  collier  away,  as  it  was  his  duty  to  do ; 
that  the  steamer  had  cork  fenders,  and  the  collier,  hay  fen- 
ders ;  that  there  were  cork  fenders  forward  and  abaft,  on  the 
side  of  the  steamer  when  the  collier  was  coming  up,  and  when 
she  was  alongside,  these  cork  fenders  were  taken  up,  there  be- 
ing three  large  hay  fenders  on  the  side  of  the  collier,  one 
forward,  one  amidship,  and  one  aft.  The  pilot  does  not  seem 
to  have  seen  the  very  heavy  surging  of  the  collier  against  the 
steamer,  which  the  second  officer  and  the  carpenter  saw,  which 
may  very  well  have  been,  as,  according  to  the  protest,  it  was  at 
midnight  that  there  "  was  very  strong  winds,"  and  when  Pot- 
tenger,  one  of  the  defendant's  witnesses,  came  on  deck  at  six  in 
the  morning  it  was,  he  said,  "blowing  very  strong  ;  the  collier 
and  steamer  pitcJicd  a  good  deal ;  it  was  pretty  heavy,"  and 
that  he  "observed  considerable  thumping  against  the  side  where 
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the  collier  was."  The  pilot's  idea  of  a  "  moderate  breeze " 
was  very  different  from  the  second  officer  and  carpenter's  de- 
scription of  "  strong  breezes  and  hard  squalls  through  the 
night,"  a  state  of  the  weather  "  too  wild  "  for  the  second  offi- 
cer to  go  to  sleep ;  and  even  the  h';'st  officer,  who  was  on  shore, 
says  "  it  was  rather  wild  weather,  unsettled ;  a  nasty  cross  sea ; 
that  the  wind  was  unsteady  and  blowing  strong  " — something 
very  different  from  a  moderate  breeze. 

When  the  pilot  was  below,  which  it  appears  he  was  after  one 
o'clock,  except  coming  occasionally  afterwards  upon  deck,  it  is 
to  be  assumed  that  the  vessel  was  in  charge  of  some  one  or 
more  of  the  subordinate  officers ;  or  upon  such  a  night,  and 
under  such  circumstances,  she  should  have  been  ;  and  from  the 
quantity  of  water  found  when  the  leak  was  discovered,  the 
accident  must  have  occurred  after  midnight,  or  in  the  early 
hours  of  the  morning.  As  there  was,  from  the  statement  of 
the  carpenter,  a  very  heavy  surging  of  the  two  vessels,  with 
the  collier  thumping  against  the  side  of  the  steamer,  it  was 
not  necessary  to  consult  the  pilot  as  to  the  propriety  of  putting 
out  fenders — long  spars  that  hang  down  nearly  from  the 
water's  edge,  up  to  within  a  few  feet  of  the  vessel's  side — 
which,  according  to  Captain  Briggs,  is  the  usual  precaution 
taken  to  prevent  the  vessels  from  chafing  or  striking  against 
each  other ;  or  as  to  the  propriety  of  having  steam  up  on  such 
a  night,  to  avert  any  injurious  effect,  if  the  steamer  should 
drag  her  anchor ;  or  as  to  casting  off  the  collier,  when,  from 
the  state  of  the  wind  and  the  sea,  she  was  striking  heavily 
against  the  sides  of  the  steamer,  and  it  was  not  otherwise  possi- 
ble to  prevent  it.  The  defendants'  carpenter  was  asked  what 
would  be  the  effect  of  this  rubbing,  beating  and  surging  of  the 
loaded  collier  against  the  outside  plate  of  the  steamer,  in  such 
a  sea,  and  he  answered  that  it  would  not  have  a  very  good 
effect.  Captain  Britton,  the  plaintiffs'  expert,  said  that  it 
could  not  but  injure  the  steamship ;  that  it  would  start  the 
rivets  ;  and  that  if  the  collier  struck  the  dead-lights,  it  would 
injure  or  break  them ;  and  Bryan,  one  of  the  defendants'  wit- 
nesses, testified,  that  if  there  was  a  tender  alongside  rubbing 
and  burnping,  it  would  break  the  port  and  the  side  of  the  ship. 
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But  no  further  precautionary  measures  were  taken,  and  the 
result  was,  that  a  dead-light  was  wrenched  off  by  a  heavy  blow 
from  the  collier,  and  the  water  flowing  in  to  a  height  of  six 
feet,  a  large  amount  of  the  cargo  was  damaged.  The  state- 
ment of  the  defendants'  experts,  that  those  on  board  were  best 
able  to  judge  what  ought  to  be  done,  and  that  it  should  be  left 
to  them  to  exercise  their  best  judgment,  may  be  true  ;  but  it 
does  not  follow  from  this,  that  upon  this  particular  occasion, 
those  in  charge  of  the  City  of  Baltimore  were  carefully  dili- 
gent. They  certainly  were  not,  if,  as  the  evidence  of  the 
plaintiffs'  experts  shows,  the  accident  could  have  been  easily 
avoided  by  doing  what  these  witnesses  declared  should  have 
been  done ;  and  the  occurrence  of  an  accident  so  serious  in  its 
consequences,  coupled  with  the  omission  to  take  the  precau- 
tionary measures  pointed  out  by  the  experts,  would  warrant 
the  conclusion,  at  which  the  jury  must  have  arrived,  that  there 
was  inattention,  and  a  want  of  due  care  and  diligence. 

In  the  case  of  Roderigues  v.  Melhuish,  10  Exch.  110,  a 
case  in  many  respects  analogous  to  this,  the  question  was  ex- 
amined how  far  the  local  act  applicable  to  the  harbor  of  Liver- 
pool made  it  compulsory  in  that  harbor,  where  a  vessel  is  lying 
at  anchor  in  the  stream,  to  have  a  pilot  on  board.  In  that 
case,  as  in  this,  the  vessel  was  at  anchor  in  the  harbor  of  Liver- 
pool, being  under  orders  to  proceed  to  sea  on  the  following 
day,  and  had  a  pilot  on  board.  Riggers  were  employed  in 
completing  her  rigging — vessels  in  that  port  being  unable  to 
complete  their  rigging  until  they  have  left  the  docks.  She 
had  lost  her  anchor  in  the  crowded  part  of  the  harbor,  as  she 
was  passing  out  of  the  docks,  and  the  plaintiff  was  the  owner 
of  an  anchor  boat  which  was  engaged  to  raise  it,  and  whilst  it 
was  so  employed,  his  boat,  in  some  way,  was  swamped  by  the 
vessel.  It  was  not  compulsory  under  the  local  act  to  have  a 
pilot  on  board,  unless  the  vessel  was  "  proceeding  to  sea;"  and 
it  was  held  that  she  was  not,  as  her  rigging  was  not  complete 
when  the  accident  occurred,  and  she  was  not  to  sail  until  the 
following  day.  The  court  held  that,  under  these  circumstances, 
she  was  not  ready  to  proceed  to  sea,  that  "  she  might  have  re- 
fused to  take  a  pilot  on  board  whilst  she  was  thus  in  the  river, 
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and  was  under  no  obligation  to  take  one  at  that  time ;"  and  it 
had  previously  been  held  in  The  Maria,  1  Wm.  Rob.  105, 
that  where  a  vessel  is  at  anchor,  in  the  port  of  Liverpool,  the 
taking  of  a  pilot  on  board  is  optional  with  the  master.  The 
act  which  the  defendants'  counsel  wanted  to  read,  was  an  act 
consolidating  previous  acts  relating  to  the  harbor  of  Liverpool, 
which  was  passed  after  this  decision  in  Itoderigues  v.  Mel- 
huish  was  rendered  ;  but  the  provisions  of  the  consolidated 
act,  in  this  respect,  I  infer,  were  the  same,  from  the  defend- 
ants' counsel's  statement  that  it  was  his  impression  that  until  the 
steamer  was  ready  to  sail,  she  was  not  in  charge  of  the  pilot, 
within  the  meaning  of  the  section  which  he  asked  to  read  ;  so 
that  the  decision  in  Roderigues  v.  Melhuish  is  equally  appli- 
cable to  the  act,  or  section  of  the  act,  which  the  defendants 
wanted  to  give  in  evidence.  The  defendants'  steamer,  like  the 
vessel  in  that  case,  was  not  ready  to  go  to  sea  when  the  acci- 
dent happened,  for  she  was  taking  in  coal,  and  was  not  to  sail 
until  the  following  day  ;  so  that,  according  to  this  decision,  it 
was  not,  under  the  statutory  regulations  applicable  to  the  port 
of  Liverpool,  obligatory  upon  the  defendants  to  put  her  in 
charge  of  a  pilot  when  the  injury  occurred,  and  it  is  well  set- 
tled that,  if  the  pilot  is  in  charge  by  the  voluntary  act  of  the 
owner,  he  is  the  servant  of  the  owner,  and  the  owner  is  answer- 
able for  any  loss  or  injury  arising  from  his  negligence.  The 
Montreal,  17  Jur.  538;  The  Stettin,  1  Brow.  &  Lush,  199, 
203 ;  31  L.  J.  (P.  D.  &  Ad.),  208 ;  The  Lion,  L.  It.  2  Adm. 
102  ;  Denison  v.  Seymour,  9  Wend.  1 ;  Shaw  v.  Reed,  9  Watts 
&  S.  72  ;  Shearman  &  Radfield  on  Negligence,  81  a  (2  ed). 
It  was  also  held  in  the  case  of  Roderigues  v.  Melhuish,  that 
the  presence  even  of  the  pilot  on  board  the  vessel,  by  compul- 
sion, does  not,  p^rima  facie,  exonerate  the  owners  from  respon- 
sibility for  an  act  of  negligence  in  the  management  of  the 
vessel ;  but  that  they  are  bound  to  show  that  the  act  of  negligence 
was  exclusively  that  of  the  pilot. 

In  Smith  v.  Condrey,  17  Pet.  20  ;  1  How.  [U.  S.]  28,  it  was 
also  held,  that,  to  discharge  the  owner,  it  must  appear  that  the 
accident  was  the  fault  of  the  pilot  alone,  and  that  if  it  was 
altogether,  or  in  part,  caused  by  the  negligence,  unskillful- 
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ness  or  misconduct  of  the  officers  or  mariners,  the  owners  are 
liable. 

In  The  Queens,  L.  R.  2  A  dm.  354,  a  case  of  collision  in 
which  the  vessel  was  in  charge  of  a  pilot  by  compulsion  of  law, 
it  was  held  that  as  the  collision  was  not  caused  by  the  incapac- 
ity or  error  of  the  pilot  alone,  but  by  the  want  of  assistance  in 
the  discharge  of  his  functions,  which  he  had  a  right  to  expect 
from  the  crew,  in  keeping  a  proper  lookout,  the  owners  were 
liable;  for,  although  a  pilot  may  be  on  board  by  compulsion  of 
law,  the  owners  are,  in  all  cases,  liable  for  the  negligence  of  the 
master,  officers  or  mariners  (The  Protector,  1  C.  Rob.  45; 
The  Diana,  1  Wm.  Rob.  131). 

The  superintending  of  the  coaling  of  the  steamer,  and  the 
doing  of  what  was  essential  whilst  she  was  receiving  coal  with 
the  collier  fastened  alongside,  to  prevent  injury  to  her  from 
the  collier  striking  against  her  side  on  that  rough  night,  was 
more  particularly  the  duty  of  the  regular  officers  of  the  ship, 
than  of  the  pilot.  It  was  not  necessarily  connected  with  pilot- 
age, as  the  vessel  was  at  anchor,  and  was  not  to  start  upon  her 
voyage  until  the  following  day.  To  hold,  under  these  circum- 
stances, that  the  accident  was  owing  exclusively  to  the  negli- 
gence of  the  pilot,  would,  in  my  judgment,  be  unwarrantable. 
In  The  Bark  Lotty  (Olcott,  329),  it  was  held  that  the  master 
was  liable  for  an  injury,  arising  in  a  gale  of  wind,  from  the 
vessel  being  imperfectly  fastened  to  the  wharf,  although  the 
vessel  was  moored  at  the  wharf  under  the  direction  of  a  licensed 
pilot,  which  was  an  act  certainly  more  connected  with  pilotage 
than  the  coaling  of  a  steamer  before  her  departure.  But  even 
if  the  steamer  had  been  placed  solely  under  the  charge  of  the 
pilot,  as  the  defendants  were  under  no  compulsion  to  do  so, 
they  would  be  answerable,  if  it  was  from  his  negligence  that 
the  accident  happened  ;  so  that  in  no  view  of  this  branch  of 
the  case — in  the  testimony  given,  or  in  what  the  defendants 
wanted  to  give  in  evidence — was  there  anything  that  would 
relieve  the  defendants  from  responsibility  for  an  injury  to  the 
plaintiffs  goods  from  negligence. 

The  remaining  questions  raised  upon  the  appeal  may  be 
summarily  disposed  of.  The  question  put  to  the  shipwright 
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Cruikshank,  "  Do  yon  recollect  how  the  weather  on  that  occa- 
sion compared  with  the  weather  at  that  season  of  the  year,  as 
to  its  being  rougher  or  more  stormy  than  usual  ?"  was  objected 
to,  as  calling  for  the  opinion  of  the  witness,  and  was  excluded 
under  the  defendants'  exception.  It  certainly  did  call  for  the 
expression  of  the  opinion  of  the  witness.  He  was  required  to 
draw  a  conclusion  and  give  his  opinion  as  to  how  it  compared 
with  the  weather  at  that  season  of  the  year.  Its  exclusion, 
moreover,  if  admissible,  could  have  done  the  defendants  no  in- 
jury, the  witness  having  immediately  before  testified  that  u  on 
the  night  of  the  accident  it  was  no  rougher  than  usual,  when 
vessels  coal  in  the  river."  The  rule  of  damages  laid  down  by 
the  judge  was  the  correct  one  (Sturgess  v.  Bissell,  46  N.  Y. 
462 ;  Black  v.  Camden,  <&c.  R.  R.  Co.,  45  Barb.  40) ;  and 
the  jury  were  entitled  to  allow  interest  on  the  amount  or  value 
of  the  goods  injured  as  damages  (Parrott  v.  Knickerbocker^ 
&c.  Co.,  46  N.  Y.  361 ;  Sedgwick  on  Damages,  385,  and  cases 
there  cited).  The  two  exceptions  to  this  ruling,  therefore,  were  - 
not  well  taken. 

The  judge  did  not,  as  alleged  in  the  appellant's  ninth  point, 
instruct  the  jury,  that  by  giving  a  notice  of  sale  at  public  auc- 
tion, the  price  at  auction,  under  such  a  sale,  would  bind  the 
defendants.  Whatever  the  judge  may  have  said  in  his  charge, 
which  was  by  no  means  as  broad  as  this,  he  afterwards  charged 
at  the  defendants'  request,  that  the  sale  at  auction  was  not  con- 
clusive evidence  of  the  damaged  value  of  the  goods,  and  added 
that  he  would  regard  it  as  doubtful  if  there  were  a  niore  relia- 
ble estimate  and  appraisement ;  that  it  was  simply  evidence  of 
'  what  the  damaged  goods  were  fairly  worth  in  the  absence  of 
any  other  evidence  to  control  it.  To  this  the  defendants  ex- 
cepted,  and  I  see  nothing  in  the  exception.  The  first  proposi- 
tion which  the  defendants  requested  the  judge  to  charge  was 
untenable.  It  was  conceded  that  the  accident  was  a  river  peril, 
which  was  one  of  the  perils  excepted  in  the  bill  of  lading,  and 
for  which  the  defendants  were  not  liable,  unless  the  accident 
was  caused  by  negligence  on  their  part.  The  law  upon  this 
point  is  well  settled,  and  the  defendants  were  not  entitled  to  a 
verdict  if  there  was  negligence,  because  the  injury  arose  from 
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one  of  'the  excepted  perils.  The  court  charged  the  second 
proposition  submitted  by  the  defendants,  and  what  the  judge 
said  in  doing  so  was  not  any  qualification,  but  an  affirmation  of 
it.  It  was  substantially  that  the  plaintiffs  had  to  establish  by  a 
fair  preponderance  of  testimony  that  the  accident  occurred  or 
was  contributed  to  in  an  essential  degree  by  the  defendants, 
which,  in  connection  with  what  the  judge  laid  down  in  his 
charge,  meant  by  the  defendants'  negligence.  To  this  an  ex- 
ception was  taken,  and  I  see  no  ground  for  it. 

The  same  remark  applies  to  the  judge's  qualification  of  the 
defendants'  fourth  proposition.  What  the  judge  said  was 
fully  borne  out  by  the  evidence  ;  that  there  was  no  affirmative 
proof  in  the  case,  that  the  injury  to  the  plaintiffs'  goods  accrued 
from  any  other  cause  than  the  water  that  flowed  into  the  ves- 
sel through  the  port-hole  after  the  iron  cover  of  it  was 
wrenched  off.  The  seventh  proposition,  refused  by  the  judge, 
relates  to  the  vessel  being  in  charge  of  a  licensed  pilot,  upon 
which  I  have  already  sufficiently  expressed  my  views.  It  suf- 
fices, therefore,  to  say,  that  it  was  properly  refused,  as  was  also 
the  eighth  proposition,  the  rule  of  damages  laid  down  by  the 
judge  being  the  correct  one.  The  last  request,  that  the  court 
had  no  jurisdiction  of  the  action,  is  disposed  of  by  the  decision 
of  the  court  of  appeals  in  Doug  an  v.  The  Cham/plain  Transpor- 
tation Co.,  (5G  K  Y.  1). 

There  are  some  other  exceptions  in  the  case,  but  as  they 
were  not  discussed  on  the  argument,  and  are  not  mentioned  in 
the  appellants'  points,  it  is  *o  be  assumed  that  they  are  not  re- 
lied upon. 

The  judgment  should  be  affirmed. 


VAN  HOESEN,  J.,  concurred. 
Judment  affirmed.* 


*  The  judgment  entered  upon  this  decision  was  reversed  upon  appeal  to 
the  court  of  appeals,  January  18,  1881,  for  error  in  the  admission  of  evi- 
dence not  given  upon  a  state  of  facts  put  hypothetically,  and  not  affecting 
the  points  stated  in  the  foregoing  syllabus 
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THOMAS  N.     LAWRENCE,    Respondent,    against  WILLIAM  J. 
BARKER,   Appellant. 

(Decided  November  10th,  1879.) 

The  defendant  in  an  action  for  rent  upon  a  sealed  indenture  of  lease,  testi- 
fied at  the  trial  that  he  delivered  to  the  plaintiff  certain  notes  of  a  third 
person,  with  defendant's  indorsement,  under  a  parol  agreement  that 
such  notes  should  be  accepted  in  payment  of  the  rent  due  and  to  fall 
due  under  the  lease.  Held,  that  such  a  transaction  would  constitute  an 
accord  and  satisfaction,  not  only  for  a  past  but  for  a  future  breach  of  the 
covenant,  to  pay  rent. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a  ver- 
dict directed  by  the  court  at  the  trial. 

In  April,  1873,  the  defendant,  by  an  instrument  under  seal, 
hired  of  the  plaintiff  certain  premises  in  the  city  of  New 
York,  from  May  1,  1873,  to  May  1,  1876,  at  the  yearly  rent  of 
$4,200,  payable  monthly  in  advance.  On  February  17,  1876, 
the  defendant  being  indebted  to  the  plaintiff  for  rent  which 
had  already  fallen  due,  in  the  sum  of  $550,  gave  to  the  plaint- 
iff five  notes  of  one  Mrs.  Pierce  for  $250  each,  which  were 
indorsed  by  the  defendant,  and  which  the  defendant  swore 
the  plaintiff  agreed  to  accept  in  payment  of  the  rent  then  due 
and  the  rent  which  should  thereafter  fall  due  under  the  lease. 
There  had  been  $300  only  paid  on  account  of  these  notes. 

The  plaintiff  brought  this  action  to  recover  the  amount  of 
rent  still  remaining  unpaid. 

The  answer  of  the  defendant  was  accord  and  satisfaction. 

The  court  directed  a  verdict  for  the  full  amount  claimed, 
and  from  the  judgment  entered  thereon  the  defendant  appealed. 

JB.  P.  Kernan  and  John  M.  Maokey,  for  appellant. 

John  S.  Lawrence,  for  respondent. 


N  BRUNT,  J.  —  There  was  evidence  which  required  that 
the  question  as  to  whether  a  note  or  notes  were  received  in 
payment,  should  have  been  submitted  to  the  jury. 

It  may  be  very  true  that  the  evidence  of  the  defendant  upon 
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this  point,  considering  the  manner  and  the  circumstances  under 
which  it  was  given,  should  have  been  looked  upon  with  great 
suspicion,  but  this  fact  did  not  empower  the  court  to  take 
away  from  the  jury  the  right  to  pass  upon  its  credibility.  Brt 
the  plaintiff  claims  that  as  to  the  rent  which  fell  due  subse- 
quently to  the  taking  of  the  notes,  it  was  not  discharged  by 
the  transaction  of  the  17th  of  February,  1876,  even  if  the 
broadest  construction  is  given  to  the  defendant's  version  of 
that  transaction,  upon  the  ground  that  covenants  under  seal, 
which  are  not  yet  broken,  cannot  be  discharged  by  parol,  and 
cites  the  cases  cf  Mitchell  v.  Hawley  (4  Denio,  417),  and 
Clough  v.  Murray  (3  Robt.  16),  as  authorities. 

These  authorities  do  not  hold  that  an  accord  and  satisfaction 
if  executed,  even  if  in  parol,  is  not  a  bar  to  an  action  upon 
covenants,  even  if  thereafter  broken.  Mitchell  v.  Hawley 
simply  holds  that  an  accord  executory  is-  no  bar.  Clough  v. 
Murray  decides  the  same  thing.  It  is  true  that  the  learned 
justice  who  wrote  the  opinion  in  that  case  uses  language 
which  bears  the  construction  put  upon  it  by  counsel,  but  the 
authorities  cited  to  support  it  fail  to  do  so,  and,  indeed,  the 
case  of  Allen  v.  Jaquish  (21  Wend.  628),  expressly  holds  that 
covenants  under  seal  may  be  discharged  by  parol  agreements, 
if  fully  executed,  but  if  any  part  remains  executory,  so  that 
the  accord  is  not  complete,  it  will  not  operate  as  a  discharge. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 
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ALEXANDER  HENRY,  Respondent,  against  JAMES  BRADY,  Ap- 
pellant. 

(Decided  December  1st,  1879.) 

A  boy  sixteen  years  of  age,  who  had  been  an  apprentice  to  the  trade  of  car- 
penter during  the  previous  year,  was  employed  by  the  defendant  to  fasten 
certain  scaffolding  to  a  house,  the  doing  of  which  required  some  judg- 
ment and  experience.  The  work  was  so  negligently  done  as  to  result 
in  serious  injuries  to  the  plaintiff,  who  was  also  employed  by  the  de- 
fendant, and  whose  duties  compelled  him  to  be  on  the  scaffolding. 
Held,  in  an  action  to  recover  damages  for  such  injuries,  that  the  ques- 
tion whether  the  defendant  exercised  the  care  which  the  circumstances 
required  in  placing  the  boy  in  charge  of  such  work,  was  for  the  jury  to 
decide;  and  they  having  found  for  the  plaintiff,  their  verdict  should  be 
sustained. 

Where  a  superintendent  has  entire  charge  of  a  work,  with  power  to  hire 
and  discharge  servants,  his  selection  of  an  employee  must  be  considered 
the  act  of  the  master,  and  he  cannot  be  regarded  as  a  fellow- servant 
with  the  one  so  employed.  • 

APPEAL  from  a  judgment  of  this  court  entered  upon  a  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries  to 
the  person  of  the  plaintiff,  alleged  to  have  been  caused  by  the 
defendant's  negligence.  The  facts  are  stated  in  the  opinion. 
At  the  trial  the  jury  found  a  verdict  for  the  plaintiff,  and  a 
motion  by  the  defendant  for  a  new  trial  was  denied,  and  judg- 
ment entered  on  the  verdict.  From  this  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial  the  defendant  ap- 
pealed. 

Granmlle  P.  Hawes,  for  appellant. 
N.  A.  McBride,  for  respondent. 

VAN  HOESEN,  J. — There  is  only  one  question  in  this  case : 
was  the  evidence  sufficient  to  support  a  finding  that  the  de- 
fendant was  guilty  of  negligence  in  employing  an  incompetent 
servant  to  fasten  the  scaffolding  to  the  house  ?  There  was  ample 
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testimony  to  warrant  the  jury  in  finding  that  on  this  particular 
occasion  the  boy  Peter  McDonald,  who  nailed  the  cleat  which 
connected  the  scaffolding  with  the  window-frame,  did  his  work 
carelessly;  but  his  want  of  care  in  this  instance,  though  serious 
consequences  resulted  from  it,  would  not  entitle  the  plaintiff, 
who  was  his  fellow-servant,  to  recover  damages  against  the  de- 
fendant, unless  the  latter  knew,  or  should  have  known,  that 
the  boy  was  not  fit  for  the  duties  which  he  was  called  on  to 
perform.  All  the  evidence  as  to  the  boy's  capacity  for  his 
work  consisted  in  proof  that  he  was  sixteen  years  of  age,  and 
liad  been  an  apprentice  to  the  trade  of  a  carpenter  for  a  year 
prior  to  the  happening  of  the  accident.  Whether  he  was 
bright  or  dull,  an  apt  or  a  backward  learner,  did  not  appear. 

The  duty  of  properly  fastening  the  scaffolding  was  a  very 
grave  one,  for  life  and  limb  depended  upon  its  performance, 
but  yet  the  method  of  doing  the  fastening  on  this  occasion  was 
very  simple,  consisting,  as  it  did,  in  nailing  a  cleat  to  the  win- 
dow-frame, after  which  the  painters  who  were  on  the  scaffold- 
ing tied  the  outer  end  of  the  cleat  to  the  ladder.  Then  the 
work  of  fastening  was  done.  If  the  mere  nailing  of  the  cleat 
vas  all  that  was  expected  of  the  lad,  I  think  it  would  not  have 
been  negligent'in  the  master  to  intrust  him  with  the  work, 
but  it  must  have  required  some  judgment  and  experience 
to  know  how  to  adjust  the  cleat  so  as  to  make  the  scaffolding 
steady  and  safe  at  all  times,  varied  as  the  conditions  must  be 
under  which  the  scaffolding  is  suspended.  As  it  cannot  be  said 
as  matter  of  law  that  the  defendant  was  free  from  blame  in 
confiding  such  responsibility  to  a  raw  and  comparatively  inex- 
perienced youth,  I  think  it  was  for  the  jury  to  decide  whether 
or  not  the  defendant  exercised  the  care  which  the  circum- 
stances required  in  placing  the  boy  in  charge  of  the  adjusting 
of  the  cleats.  Edward  McDonald,  the  superintendent,  who 
had  entire  charge  of  the  work,  and  the  power  to  hire  and  dis- 
charge servants,  stood  in  the  place  of  the  defendant,  and  is 
not  to  be  regarded  as  a  fellow-servant  of  the  plaintiff.  His 
selection  of  the  boy  for  the  duty  must  be  considered  as  the  act 
of  the  defendant  himself.  Though  the  case  would  have  been 
clearer  had  some  evidence  been  given  concerning  the  qualifica- 
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tions  and  characteristics  of  the  boy,  I  think,  as  I  have  already 
said,  that  the  jury  might  draw  the  conclusion  that  the  intrust- 
ing of  an  apprentice  boy  of  one  year's  experience  with  so  im- 
portant a  charge  was  a  lack  of  care  on  the  part  of  the  defend- 
ant. The  judgment  and  the  order  appealed  from  should  be 
affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs.* 


ALEXANDER  M.  FISHER,  Appellant,  against  DAVID  H.  GOULD, 

Respondent. 

(Decided  December  1st,  1879.) 

Where  a  demurrer  to  a  complaint  is  overruled  and  judgment  for  plaintiff 
is  ordered  unless  within  twenty  days  an  answer  be  interposed,  the  de- 
fendant is  put  to  an  election,  and  if  he  submit  to  a  judgment  the  court 
will  not,  after  such  judgment  has  been  affirmed  on  appeal,  permit  the 
demurraiit  to  withdraw  his  demurrer  and  serve  an  answer. 

APPEAL  from  an  order  of  this  court  at  special  term,  grant- 
ing leave  to  the  defendant  to  withdraw  a  demurrer  to  the  com- 
plaint and  serve  an  answer. 

The  facts,  so  far  as  material,  and  the  proceedings  in  the 
action,  are  stated  in  the  opinion. 

F.  N.  Bangs  and  C.  W.  Bangs,  for  appellant. 
F.  J.  Fithian,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  demurrer  to  the 
plaintiff's  complaint  was  overruled  at  the  special  term,  and 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court  of 
appeals,  January  18  1881  (see  83  N.  Y.  619). 
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judgment  ordered,  unless  the  defendant  should,  within  twenty 
days,  put  in  an  answer,  and  the  twenty  days  having  elapsed 
without  any  answer  having  been  put  in,  the  judgment  was 
formally  entered,  and  became  final.  From  the  judgment  thus 
entered,  the  defendant  appealed  to  the  general  term,  where  the 
judgment  was  affirmed,  the  costs  of  appeal  taxed,  and  a  formal 
.judgment  of  affirmance  was  entered.  From  this  judgment, 
the  defendant  appealed  to  the  court  of  appeals  ;  and,  as  appears 
from  the  opinion  of  Judge  RAPALLO,  asked  leave,  if  the  court 
should  affirm  the  judgment,  to  withdraw  the  demurrer,  and  put 
in  an  answer  on  terms.  The  court  of  appeals  affirmed  the 
judgment,  with  leave  to  the  defendant  to  apply  to  this  court 
to  withdraw  the  demurrer  and  to  answer,  and  the  record  being 
remitted  to  this  court,  a  judgment  was  entered,  making  the 
decision  and  judgment  of  the  court  of  appeals  the  judgment  of 
this  court ;  that  it  be  enforced  for  the  benefit  of  the  plaintiff, 
and  that  he  have  execution  thereon. 

The  defendant  then  made  a  motion  at  the  special  term  to 
withdraw  the  demurrer,  and  answer,  and  the  judge  at  special 
term  made  an  order  that  the  defendant  have  leave  to  serve  an 
answer  within  ten  days  after  the  service  of  the  order,  provided 
that  he,  simultaneously  with  the  service  of  the  answer,  pay  the 
plaintiff  the  amount  of  the  taxed  costs  and  disbursements  in 
the  judgment,  with  $10,  costs  of  the  motion ;  and  that  the 
judgment  remain  as  security  to  the  plaintiff,  for  the  pay- 
ment of  such  sum  as  should  thereafter  be  adjudged  to  him ; 
and  that  all  proceedings  on  the  judgment  be  stayed,  until  the 
further  direction  of  the  court ;  from  which  order  the  plaintiff 
appeals. 

I  think  the  order  should  be  reversed.  Twenty  days  were 
given  to  the  defendant  when  the  demurrer  was  overruled,  that 
he  might  put  in  an  answer.  He  declined  to  do  so,  preferring 
to  put  his  defense  upon  the  question  of  law  involved  in  the 
demurrer,  and  the  court  of  appeals  have  settled,  in  Whiting  v. 
The  Mayor,  &c.  (37  N.  Y.  600),  what  was  the  effect  of  so  doing. 
The  opinion,  per  Curiam,  in  that  case,  states  that  the  court 
were  unanimous  in  holding  that  "  where  a  pleading  is  sustained, 
the  demurrer  being  overruled,  and  leave  is  given  to  answer  the 
VOL.  IX.— 10 
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pleading,  the  demurrant  is  put  to  his  election  to  answer  or 
to  submit  to  judgment,  and  that  if  he  submit  to  judgment, 
the  judgment  is  final ;"  that  if  he  appeal  therefrom  to 
the  court  of  appeals,  such  appeal  comes  there  on  the  question 
of  affirmance  or  reversal  only ;  and  no  leave  to  the  demurrant 
to  answer  or  plead  anew  can  be  given  ;  that  the  judgment 
there  is  absolutely  final.  This  being  the  law  in  the  court  of 
appeals,  it  must  be  equally  the  law  in  this  court,  and,  I  may 
add,  has  always  been  law. 

As  will  appear  from  an  early  case,  in  Barnes  (Sherlock  v. 
Templar),  p.  337,  what  was  allowed  was  this  :  if  the  defend- 
ant, upon  the  demurrer  being  overruled,  or  before  it,  applied 
to  the  court  for  leave  to  withdraw  it,  and  plead  to  the  merits, 
and  no  serious  delay  or  injury  to  the  plaintiff  would  arise 
thereby,  leave  would  be  given  ;  and  in  course  of  time  it  became 
customary,  upon  overruling  the  demurrer,  if  the  court  was 
satisfied  that  it  had  been  interposed  in  good  faith,  to  give  the 
defendant,  if  he  asked  for  it,  a  certain  number  of  days  to  put 
in  an  answer,  staying,  in  the  meanwhile,  the  entry  of  the  judg- 
ment (Anon.,  2  Wils.  173 ;  Andrews  v.  Beecker,  1  Johns.  Gas. 
411 ;  Graham's  Practice,  762,  2  ed.) ;  but  the  application  had 
to  be  made  during  the  term  and  before  the  judgment  was  en- 
tered, and  it  was  too  late  to  make  the  application  at  a  subse- 
quent term  (Seaman  v.  Haskins,  2  Johns.  Cas.  284  ;  HUldreth 
v.  Becker,  Id.  300 ;  Currie  v.  Henry,  3  Johns.  Rep.  140).  In 
the  first  of  these  cases  (Seaman  v.  Haskins)  the  court  say,  "After 
the  court  has  given  judgment,  and  ordered  it  to  be  entered,  and  a 
term  has  elapsed,  the  party  comes  too  late  to  ask  for  leave  to 
withdraw  his  demurrer.  He  should  have  applied  at  the  last 
term,  l>efore  the  rule  for  judgment  was  entered." 

1  can  find  no  case  in  which  the  court  have  set  aside  the 
judgment  upon  a  demurrer  to  the  whole  cause»of  action,  and 
allowed  the  defendant  to  come  in  and  set  up  another  defense. 
On  the  contrary,  Lord  MANSFIELD  said,  in  Robinson  v.  Rayley 
(1  Burr.  323),  that  the  cases  in  which  the  privilege  of  withdraw- 
ing a  demurrer  and  pleading  to  the  issue  had  been  allowed 
"  were,  where  all  the  pleadings  were  supposed  to  be  in  paper, 
or  else  the  court  could  not  have  done  it ;  that  there  was  no 
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authority  to  do  it  after  the  pleadings  were  plainly  upon  record  ;". 
and  in  that  case,  where  the  defendant  pleaded  the  general 
issue,  and  put  in  several  demurrers,  and  there  was  a  trial  of  the 
issue  before  judgment  was  given  to  plaintiff  on  the  de- 
mnrrer,  the  court,  before  judgment  was  pronounced  upon  the 
demurrer,  refused  an  application  of  the  defendant  to  withdraw 
it,  because  a  trial  had  been  had ;  declaring  that  there  was 
neither  precedent  nor  authority  for  allowing  it.  And  in  Cox 
v.  Wibraham  (1  Salk.  50),  where  judgment  was  given  for  the 
defendant  on  the  demurrer,  the  court  denied  an  application  to 
amend  the  declaration,  because  the  judgment,  upon  the  de- 
murrer, was  entered  on  the  record :  and  what  the  practice 
was  distinctly  appears  from  an  anonymous  case  in  2  Salk.  520, 
the  brief  report  of  which  is  this  :  "  Since  pleading  in  paper  is 
now  introduced,  instead  of  the  old  way  of  pleading  ore  tenus 
at  the  bar,  it  is  but  reasonable,  after  a  plea  to  issue  or  demurrer 
joined,  that  upon  payment  of  costs,  the  party  should  have  lib-1 
erty  to  amend  their  plea,  or  to  waive  their  plea  or  demurrer, 
where  all  the  proceedings  are  in  paper i." 

In  Furinan  v.  Haskin  (2  Cai.  3G9),  the  court  having  ex- 
pressed the  opinion  that  judgment  on  the  demurrer  ought  to 
be  for  the  defendant,  the  plaintiff  asked  leave  to  withdraw  the 
demurrer  and  take  issue  on  the  fact,  which  was  granted,  KENT, 
C.  J.,  saying  it  was  allowable  in  all  cases  where  the  demurrer 
is  not  frivolous,  if  applied  for  in  the  same  term  ;  and  the  report 
states  that  there  was  judgment  for  the  defendant,  with  leave 
to  withdraw  the  demurrer,  and  plead  issuably  ;  which  it  was 
the  practice,  always,  to  enter  in  the  form  of  an  order  (1 
"\Vhittaker1  s  Practice,  679) ;  for  it  was  not  a  complete  judg- 
ment, but  necessarily  interlocutory  (BurrilFs  Glossary,  (529), 
as  time  must  have  been  given  to  the  plaintiff  within  which  to 
withdraw  his  demurrer,  and  reply  to  the  answer  ;  and  if  lie 
failed  to  do  so,  judgment  on  the  demurrer  would  be  entered  at 
the  expiration  of  the  time,  which,  even  then,  in  this  particular 
case,  was  analogous  to  a  judgment  hi  posse,  but  of  contingent 
and  suspended  effect  (2  Wlrittaker's  Practice,  p.  2,  2  ed.),  as 
there  were  issues  of  fact  to  be  tried  upon  pleas  of  the  general 
issue  and  of  the  statute  of  limitations,  which  was  very  differ- 
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ent  from  the  judgment  entered  of  record,  in  the  present  case ; 
which  was  a  final  disposition  of  the  action  upon  the  pleadings. 

The  reason  of  the  rale  that  after  the  entry,  upon  record,  of 
a  final  judgment  in  the  cause,  leave  cannot  be  given  to  with- 
draw a  demurrer,  is,  that  the  party  has  had  his  day  in  court ; 
that  he  has  had  an  opportunity  to  make  his  defense ;  and  has 
seen  fit  to  rest  it  on  a  demurrer  to  the  plaintiff's  cause  of  action ; 
and  therefore  when  judgment  passes  against  him,  and  is  duly 
entered  of  record,  it  becomes  a  final  judgment,  and  cannot  be 
disturbed. 

By  the  demurrer  and  by  carrying  the  decision  of  the  special 
term  through  successive  appeals,  to  the  court  of  last  resort, 
the  plaintiff  has  been  delayed  for  a  period  of  nearly  two  years  ; 
and  to  open  the  judgment  now,  and  allow  the  defendant  to 
come  in  and  set  up  another  defense,  is  unreasonable  and  unjust 
to  the  plaintiff.  If  the  defendant  wanted  the  benefit  of  the 
objection  that  the  complaint  did  not  set  up  facts  constituting  a 
cause  of  action,  he  could,  instead  of  demurring,  have  raised 
that  objection  upon  the  trial,  and  had  all  the  advantage  thereby 
that  he  had  by  the  demurrer.  As  he  did  not  do  this,  and  would 
not  avail  himself,  when  the  demurrer  was  overruled,  of  the 
privilege  the  court  then  gave  him,  of  withdrawing  the  demurrer 
and  putting  in  an  answer,  but  insisted  upon  carrying  up  the 
question  of  the  validity  of  the  demurrer,  by  successive  appeals, 
until  a  final  disposition  of  it  was  made  by  the  court  of  last  re- 
sort, he  must  necessarily  abide  by  the  consequences  of  his  own 
act.  To  open  the  judgment  now,  after  two  years  have  gone 
by  and  the  reviewing  power  of  the  courts  has  been  exhausted, 
would  be  to  inaugurate  a  practice  for  which  there  is  no  authority, 
and  which  might,  and  I  think  would,  give  rise  to  very  grave 
abuses.  I  am  therefore  of  opinion  that  the  order  should  not 
have  been  granted,  and  that  it  ought  to  be  reversed. 

J.  F.  DALY,  J.,  concurred. 
BEACH,  J.,  dissented. 
Order  reversed. 
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JOSEPH  PATRICK,  Respondent,  against  DAVID  SOLINGER  et  #?., 

Appellants. 

(Decided  December  1st,  1879.) 

Where  an  attachment  issues  out  of  a  district  court  in  the  city  of  New  York 
against  the  property  of  a  person  whose  first  name  appears  on  the  face 
thereof  ;is  fictitious,  such  attachment  and  all  proceedings  thereunder  are 
absolutely  void,  and  a  marshal  who  executes  such  process  will  be  equally 
liable  with  the  attaching  creditor  in  an  action  for  conversion  of  the  goods 
levied  on;  and  notwithstanding  the  evidence  clearly  shows  that  the  party 
against  whom  it  was  intended  to  proceed  by  attachment  is  the  owner  of 
the  property  taken. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury,  and  granting  a  new 
trial. 

The  action  was  brought  by  the  plaintiff,  as  assignee  of  Ella 
Patrick  and  Joseph  Scherer,  to  recover  damages  for  the  con- 
version of  goods  owned  by  them,  the  alleged  conversion  con- 
sisting in  the  taking  of  the  property  by  the  defendant,  John 
C.  Lyst,  as  marshal,  under  attachments  procured  by  the  de- 
fendants, David  Solinger  and  Abraham  H.  Newburge,  in 
actions  in  the  district  court  in  the  city  of  New  York  for  the 
seventh  judicial  district ;  in  one  of  which  actions  a  judgment 
for  the  plaintiffs  therein,  with  the  attachment  and  all  proceed- 
ings under  it,  had  been  reversed  upon  appeal  to  this  court  (see 
7  Daly,  408.)  The  facts  appear  in  the  opinion.  At  the  trial 
of  this  action  in  the  marine  court,  the  jury  found  a  verdict 
for  the  defendants.  A  motion  by  the  plaintiff  for  a  new  trial 
was  denied,  and  judgment  for  defendants  was  entered  on  the 
verdict.  From  the  judgment  and  the  order  denyipg  a  new 
trial  the  plaintiff  appealed  to  the  general  term  of  the  marine 
court,  which  reversed  the  judgment  and  granted  a  new  trial ; 
and  from  this  determination  the  defendants  appealed  to  this 
court. 
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James  M.  Smith,  for  appellants. 

Samuel  Brown,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  taking  of  the 
property  by  the  marshal,  Lyst,  out  of  the  possession  of  Ella 
Patrick  and  Henry  Scherer,  the  carrying  of  it  away  upon  the 
trucks  of  the  defendants,  Solinger  and  Newburge,  to  their 
slaughter-house,  and  the  sale  of  it  there  by  the  marshal,  was 
shown  on  the  part  of  the  plaintiff.  The  defense  set  up  was, 
that  it  was  taken  under  attachments  granted  by  a  judge  of  the 
district  court,  in  favor  of  the  defendants,  Solinger  arid  New- 
burge,  one  of  which  was  against  John  Patrick,  whose  first  name, 
as  appeared  upon  the  face  of  the  attachment,  was  fictitious,  and 
the  other  against  John  Patrick  and  Richard  Scherer,  whose 
first  names  also,  as  appeared  upon  the  face  of  the  attachment, 
were  fictitious,  and  that  it  was  sold  under  these  two  attachments 
and  two  executions,  purporting  to  be  issued  upon  judgments 
recovered  in  the  suits  in  which  the  attachments  were  granted. 
The  judgment  in  the  suit  in  which  the  attachment  and 
execution  against  John  Patrick  and  Richard  Scherer  were 
issued,  was  reversed  in  this  court,  because  the  attachment  by 
which  the  suit  was  commenced,  and  all  the  subsequent  pro- 
ceedings, were  void,  for  the  reason  that  the  affidavit  on  which 
the  attachment  was  granted  did  not  set  up  facts  sufficient  to 
give  the  judge  jurisdiction.  As  respects  the  other  attachment 
and  execution  against  John  Patrick,  it  did  not  appear  that 
any  judgment  had  been  recovered  to  authorize  the  issuing  of 
the  execution  under  which  the  property  was  sold.  If  the  at- 
tachments had  been  regular  upon  their  face,  the  marshal 
would  have  been  protected  in  attaching  and  taking  the 
property  of  the  defendants  named  in  them;  for  an  officer 
receiving  process,  which  is  regular  upon  its  face,  being  bound 
to  execute  it,  is  not  called  upon  to  inquire,  in  the  case  of  an 
execution,  whether  there  is  a  judgment  to  warrant  it,  or  in  an 
attachment,  whether  the  affidavit  was  sufficient  to  give  the 
judge  jurisdiction.  But  if  it  appears  upon  the  face  of  the 
attachment  that  it  was  granted  without  authority,  then  the 
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officer  is  notified,  and,  if  he  acts  under  it,  it  will  afford  liini  no 
protection.  The  rule  is  thus  succinctly  stated  by  MAKCY,  J., 
in  Savacool  v.  .Boughton  (5  Wend.  172)  "  where  it  appears  on 
the  face  of  the  process,  that  the  court  or  magistrate  that  issued 
it  had  not  jurisdiction  of  the  subject-matter  of  the  suit,  or  of 
the  person  of  the  party  against  whom  it  is  granted,  it  is  void, 
not  only  as  respects  the  court  or  magistrate  and  the  party  at 
whose  instance  it  is  sued  out,  but  it  affords  no  protection  to  the 
officer  who  has  acted  under  it,"  adding  the  remark,  that  more 
strictness  is  required  in  justifying  under  process  of  courts  of 
limited  jurisdiction,  and  that  "when  an  inferior  court  exceeds 
its  jurisdiction,  its  proceedings  are  entirely  void,  and  afford  no 
protection  to  the  court,  i\\Q  party  or  the  officer  who  has  exe- 
cuted its  process. 

This  was  the  case  here ;  both  attachments  stated  that  the 
first  names  of  the  persons  against  whom  the  attachments  were 
granted  were  fictitious.  The  district  courts  of  this  city  have 
no  authority,  and  never  had,  to  grant  attachments  against  per- 
sons by  fictitious  names  (JfcCube  v.  Doe,  2  E.  D.  Smith,  G4; 
Gardner  v.  Me  Kraft,  Daily  Register,  Feb.  23,  1877  ;  Dav- 
enpfjrt  v.  Doady,  3  Abb.  Pr.  409  ;  Solinger  v.  Patrick,  7 
Daly,  408).  These  attachments  were  therefore  absolutely  void, 
together  writh  all  proceedings  under  them,  and  as  this  appeared 
upon  the  face  of  them,  they  afforded  no  protection  to  the  mar- 
shal. In  Davenport  v.  Doady,  supra,  in  which  an  attach- 
ment was  granted  in  the  marine  court  against  John  Doe  and 
Richard  Roe,  owners  of  the  brig  S.  D.  Ilorton,  under  which  a 
judgment  was  recovered,  and  execution  issued,  it  was  held, 
that  the  execution  was  no  protection  to  the  officer,  because  he 
was  notified  by  it  that  the  paper  purporting  to  be  an  execution 
was  issued  when  there  was  no  judgment  against  the  persons 
John  Doe  and  Richard  Roe  named  in  it.  This  was  the  case  here  ; 
the  marshal  was  notified  that  the  names  of  the  persons  against 
whom  the  attachments  were  granted  were  fictitious  :  the  judg- 
ment, therefore,  was  properly  reversed  by  the  general  term  of 
the  marine  court,  as  these  attachments,  and  the  subsequent  pro- 
ceedings, gave  no  authority  to  take  the  property  that  was  seized 
and  sold  under  them. 
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It  is  to  be  regretted  that  the  defendants,  Solinger  and  New- 
bnrge,  have  lost  their  remedy  against  the  property  through  the 
mistake  of  bringing  an  action  by  attachment  in  a  district  court 
against  the  real  defendant  by  a  fictitious  name  ;  for  it  appeal's 
by  the  evidence,  that  their  debtor  was  William  H.  .Patrick  ; 
that  he  was  the  one  against  whom  they  meant  to  proceed,  and 
very  clearly,  that  he  was  the  owner  of  the  property,  and  that 
the  assumed  ownership  of  it  by  his  wife  and  Henry  Scherer 
was  only  a  fraudulent  cover. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


ELIZA  J.  GRAVES,  Respondent,  against  ALEXANDER  CAMERON, 

Appellant. 

(Decided  December  1st,  1879.) 

In  an  action  for  rent  of  premises  situated  in  another  State,  the  facts  that  the 
demised  premises  became  untenantable  and  were  for  that  reason 
abandoned  by  the  lessee  are  not  available  as  a  defense  merely  because  the 
statutes  of  this  State  relieve  tenants,  under  such  circumstances,  from  lia- 
bility for  rent.  Such  a  defense  would  have  been  of  no  avail  at  common 
law,  which,  until  the  contrary  is  shown,  is  presumed  to  prevail  in  every 
State  of  the  Union. 

Where  defendant  in  such  an  action  neglects  to  plead  the  existence  of  a 
statute  of  the  State  where  the  demised  premises  are  situated,  making  such 
facts  a  defense,  he  will  not  be  permitted  to  amend  his  answer  by  interpos- 
ing such  statute  as  a  defense  at  the  trial. 
I 

APPEAL  from  a  determination  of  the  general  term  of  the 
marine  court  of  the  city  of  New  York,  affirming  a  judgment 
of.  that  court  entered  upon  a  verdict. 

The  action  was  brought  to  recover  rent  of  premises  situated 
in  the  S.tate  of  New  Jersey.  The  facts  are  stated  in  the 
opinion.  At  the  trial  the  jury  found  for  the  plaintiff,  and 
judgment  for  the  plaintiff  was  entered  on  the  verdict.  From 
the  judgment  the  defendant  appealed  to  the  general  term  of 
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the  marine  coart,  which  affirmed  the  judgment ;  and  from  the 
order  of  affirmance  the  defendant  appealed  to  this  court. 

George  Becker,  for  appellant. 

A.  Bell  Malcornson,  Jr.,  for  respondent. 

YAN  HOESEN,  J. — The  defendant  hired  a  house  in  New- 
Jersey,  which  he  abandoned  before  the  expiration  of  the  term, 
and  he  attempts  to  justify  his  action  under  the  act  of  the  legis- 
lature of  the  State  of  New  York,  known  as  chapter  345  of  the 
laws  of  1860.  He  does  not  actually  assert  that  the  laws  of  the 
State  of  New  York  govern  leases  of  property  situated  in  New 
Jersey,  but  he  insists  as  there  was  no  proof  as  to  what  the  law 
of  New  Jersey  is,  we  must  assume  that  the  legislature  of  that 
State  has  followed  the  lead  of  the  State  of  New  York  in  so 
changing  the  common  law  as  to  permit  tenants  to  abandon  ten- 
ements which  have  become  untenantable.  In  McCulloch  v. 
Norwood  (58  N.  Y.  567),  the  court  of  appeals  said  in  refer- 
ence to  the  proposition  that  the  statute  law  of  another.  State 
must  be  presumed  to  be  the  same  as  the  statute  law  of  New 
York.  "  It  is  difficult  to  find  any  reason  upon  which  such  a  rule 
can  rest,  and  when  the  question  is  distinctly  presented  we  re- 
gard it  as  still  open  to  examination."  Until  the  court  of  ap- 
peals shall  announce  a  contrary  doctrine,  we  must  be  governed 
by  the  decision  of  this  court  in  Waldron  v.  Ritcldngs,  3  Daly, 
288,  which  is  in  accord  with  a  long  line  of  adjudications  in  the 
supreme  court  (  Wright  v.  Dela/field,  23  Barb.  498 ;  White  v. 
Knapp,  47  Barb.  549  ;  Pomeroy  v.  Ainsworth,  22  Barb.  129  ; 
Holmes  v.  Broughton,  10  Wend.  75 ;  Stokes  v.  Macken,  62 
Barb.  145). 

In  the  case  of  Waldron  v.  Ritehings,  Chief  Justice  DALY 
said  that  the  common  law  was  presumed  to  prevail  in  every 
State  of  the  Union  until  the  contrary  was  shown.  At  common 
law,  the  abandonment  of  the  premises  by  the  tenant  would 
have  been  no  defense  to  an  action  against  him  for  the  stipu- 
lated rent.  The  justice  at  the  trial  term  was  unquestionably 
right  in  his  ruling.  There  is  nothing  in  the  exception  to  the 
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refusal  of  the  justice  to  permit  the  defendant  to  amend  his  an- 
swer at  the  trial  by  setting  up  as  a  defense  the  existence  of  a 
New  Jersey  statute  which  authorizes  a  tenant  to  abandon  de- 
mised premises  on  their  becoming  untenantable.  As  the  jus- 
tice said,  it  would  be  permitting  the  defendant  to  set  up  a  new 
substantive  defense.  It  is  unnecessary  to  cite  authorities  to 
prove  that  proposition,  or  that  an  entirely  new  defense  cannot 
be  interposed,  by  way  of  amendment,  at  the  trial. 
The  judgment  should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JAMES  TALCOTT,  Appellant,  against  LEWIS  SALKE,  IMPLEADED, 
&c.,  Respondent. 

(Decided  December  1st,  1879.) 

Where  an  action  is  brought  to  recover  the  value  of  goods  sold,  from  the 
purchaser,  before  the  expiration  of  the  term  of  credit  on  which  they  were 
sold,  on  the  ground  that  such  credit  was  procured  bjr  false  representa- 
tions of  the  defendant  as  to  his  solvency,  mere  evidence  of  the  recovery 
of  certain  judgments  against  him  shortly  after  the  date  of  the  sale,  in  the 
absence  of  any  pi-oof  that  execution  had  been  fesued  thereon  and  returned 
unsatisfied,  or  that  any  effort  had  been  made  to  collect  them,  together 
with  evidence  that  before  the  expiration  of  the  term  of  credit  the  store 
occupied  by  the  defendant  at  the  time  of  his  purchase  was  depleted 
of  goods,  without  proof  that  he  was  not  conducting  business  elsewhere, 
will  not  raise  a  presumption  of  insolvency. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court  entered  upon  a  verdict  directed  by  the  court  at  the  trial. 

The  action  was  brought  to  recover  the  value  of  certain 
goods  sold  by  the  plaintiff  to  the  defendants  upon  credit.  The 
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facts  are  stated  in  the  opinion.  At  the  trial  the  judge  directed 
a  ver  ct  for  the  plaintiff,  and  judgment  for  the  plaintiff  was 
entered  on  the  verdict.  From  the  judgment  the  defendant, 
Salke,  appealed  to  the  general  term  of  the  marine  court,  which 
reversed  the  judgment  and  ordered  a  new  trial,  with  costs  to 
abide  the  event ;  and  from  this  order  the  plaintiff  appealed  to 
this  court. 

Thomas  &   Wilder,  for  appellant. 
JBichard  S.  Newconibe,  for  respondent. 

VAN  HOESEN,  J. — A  bill  of  goods  was  sold  by  the  plaintiff 
to  the  defendant  on  a  credit  of  thirty  days.  Though  the  ap- 
peal papers  do  not  show  it,  I  assume  the  fact  to  be  that  the 
plaintiff  brought  suit  to  recover  the  value  of  the  goods  before 
the  expiration  of  the  term  of  credit.  I  think  I  must  give 
effect  to  the  fact  that  the  complaint  contains  allegations  in- 
tended to  avoid  the  credit  on  the  ground  that  it  was  procured 
by  fraud,  and  to  the  fact  that  the  cause  was  tried  by  both  par- 
ties upon  the  theory  that,  in  order  to  recover,  the  plaintiff  was 
bound  to  show  that  the  defendant  was  actually  insolvent  at  the 
time  when  he  falsely  represented  himself  to  be  worth  three  or 
four  thousand  dollars  over  and  above  his  debts.  The  main 
question  is,  whether  the  evidence  of  the  obtaining  of  the 
credit  by  fraud  was  sufficient  to  warrant  the  court  to  direct  a 
verdict  for  the  plaintiff.  The  defendant  offered  no  evidence 
whatever,  though  he  was  present  at  the  trial.  It  was  proved 
that  the  defendant,  on  the  first  of  November,  1875,  and  after- 
ward on  the  fifth,  stated  that  he  was  perfectly  solvent,  and  that 
he  was  worth  from  three  to  four  thousand  dollars ;  and  that, 
relying  upon  that  statement,  the  plaintiff  sold  him  the  goods 
for  the  price  of  which  this  action  was  brought.  It  was  fur- 
thermore proved  that  on  November  24,  1875,  judgment  for 
$323.17  was  entered  against  the  defendant,  and  that, 
on  December  3,  1875,  another  judgment  was  entered  against 
him.  It  was  also  proved  that  on  the  28th  day  of  November, 
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there  were  no  goods  at  the  place  of  business  which  the  defend- 
ant had  occupied. 

As  has  been  said,  the  defendant  offered  no  evidence,  but  at 
the  close  of  the  plaintiffs  evidence  moved  for  a  dismissal  of 
the  complaint  on  the  ground  that  there  was  no  proof  of  the 
falsity  of  the  defendant's  representations.  The  court  denied 
the  motion,  and  directed  a  verdict  for  the  plaintiff.  If  the 
plaintiff  made  out  a  prima  facie  case,  the  verdict  cannot  be 
disturbed.  There  must  be  a  total  failure  of  competent  proof 
to  warrant  us  in  setting  the  verdict  aside.  The  judgment 
records  introduced  in  evidence  were  only  proof  that  the  judg- 
ments had  been  rendered  at  a  certain  time,  and  for  a  certain 
amount  (Greenleaf  on  Ev.  §  527).  They  were  not  proof  of 
the  nature  of  the  debts  on  which  they  were  founded,  nor  of 
any  other  fact  recited  in  the  record  (Greenleaf,  §§  538 
539). 

All  that  appeared,  therefore,  was  that  two  judgments  had 
been  recovered  against  the  defendant.  Whether  execution  had 
been  issued  and  returned  unsatisfied,  the  plaintiff  did  not  offer 
to  show.  It  is  true  that  he  asked  one  of  the  witnesses  whether 
he  had  made  an  examination  of  the  record  in  the  clerk's  office 
witli  a  view  of  determining  whether  the  judgments  were  sat- 
isfied or  not,  but  that  was  not  equivalent  to  offering  proof  that 
an  execution  had  been  returned  unsatisfied.  A  judgment  may 
be  unsatisfied  because  an  appeal  has  been  taken,  or  because  no 
attempt  has  been  made  to  enforce  its  payment.  Mere  evidence 
of  the  recovery  of  one  or  more  judgments,  without  evidence 
that  an  effort  has  been  made  to  collect  them,  does  not  raise  a  pre- 
sumption of  insolvency.  But  to  this  must  be  added  the  evidence 
that  on  November  28  there  were  no  goods  in  the  store  which 
the  defendant  occupied  at  the  time  he  made  the  purchases  that 
gave  rise  to  this  action.  The  defendant  had  left  that  store,  but 
there  was  nothing  to  show  that  he  had  not  changed  his  place  of 
business,  and  that  he  was  not  conducting  his  trade  elsewhere. 
I  think  the  evidence  that  was  offered  by  the  plaintiff  was  not 
sufficient  to  throw  upon  the  defendant  the  burden  of  account- 
ing for  those  judgments,  and  of  explaining  what  induced  him 
to  vacate  the  store  in  Walker  street.  There  was  not  even  a 
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prima  facie  case  of  insolvency  made  out,  and  therefore  the 
defendant  was  not  called  on  to  rebut  the  presumption  which 
the  law  would  have  raised  if  there  had  been  proof  of  the  re- 
turn of  executions  unsatisfied,  or  proof  that  he  did  not  pay  his 
debts  as  they  fell  due  in  the  usual  course  of  business. 

It  follows  from  what  has  been  said  that  I  think  the  order 
of  the  marine  court  general  term  reversing  this  judgment  was 
right.  Upon  this  state  of  facts  the  ordinary  course  would  be 
to  affifm  the  order  appealed  from,  and  to  render  judgment  ab- 
solute against  the  plaintiff;  but  the  record  discloses  some  cu- 
cumstances  which  would  make  that  disposition  of  the  case  ex- 
tremely hard  upon  the  plaintiff.  It  is  true  that  the  plaintiff 
ought  not  to  have  appealed,  and  that  he  ought  to  have  gone 
down  for  a  new  trial,  and  that  the  practice  of  appealing  from 
orders  granting  new  trials  is  not  to  he  encouraged ;  but  the 
record  makes  it  clear  that  the  plaintiff  was  stopped  by  the  jus 
tice  at  the  trial,  and  told  substantially  that  he  had  already 
proved  enough  to  show  the  delendant  to  have  been  insolvent, 
and  that  no  more  proof  was  required.  I  think  that  we  may, 
therefore,  with  propriety,  affirm  the  order  appealed  from  with 
costs  of  the  appeal  to  the  respondent,  and  refrain  from  giving 
judgment  absolute  against  the  plaintiff. 

CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Order  affirmed,  with  costs. 


MORRIS   OFFER,  Respondent,  against  EMIL  CAILLON,  Appel- 
lant. 

(Decided  December  1st,  1879.) 

In  an  action  on  a  promissory  note,  an  answer,  after  denying  all  allegations 
in  the  complaint  except  as  specifically  admitted,  alleged  that  the  note  in 
question  was  made  and  indorsed  by  the  defendant  without  consideration 
and  for  the  accommodation  of  a  third  party,  of  which  facts  the  plaintiff 
was  apprised  at  the  time  the  note  was  taken  by  him;  and  set  up,  as  an 
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affirmative  defense,  ownership  of  the  note  in  certain  persons  named  other 
than  the  plaintiff.  Held,  that  the  defendant  was  entitled  to  the  affirma- 
tive of  the  issue;  and  to  refuse  him  the  right  to  open  and  close  at  the  trial 
was  error,  for  which  a  judgment  for  the  plaintiff  should  be  reversed. 

Under  the  pleadings,  it  was  competent  for  the  defendant  to  show  that  the 
note  was  given  by  him  for  the  accommodation  of  the  payee  and  without 
consideration,  and  that  the  plaintiff  took  it  with  knowledge  of  that  fact, 
and  not  for  value,  or  in  payment  of  or  as  security  for  an  antecedent 
debt. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York  affirming  a  judgment  of  that 
court  entered  upon  a  verdict  directed  by  the  court  at  the 
trial. 

The  action  was  brought  upon  a  promissory  note,  alleged  in 
the  complaint  to  have  been  made  by  the  defendant  to  his  own 
order,  and  indorsed  and  delivered  by  him,  and  transferred  be- 
fore maturity  to  the  plaintiff  for  valuable  consideration.  The 
answer,  after  denying  all  the  allegations  of  the  complaint  not 
specifically  admitted,  alleged  that  the  note  was  made  and  in- 
dorsed at  the  request  and  for  the  accommodation  of  a  third 
party  to  whom  it  was  delivered,  without  consideration,  and 
that  these  facts  were  known  to  the  plaintiff  at  the  time  he 
received  the  note  ;  and  alleged  further,  that  certain  other  third 
parties  were  the  legal  owners  and  holders  of  the  note,  or  had 
an  interest  therein.  At  the  trial  the  court  directed  a  verdict 
for  the  plaintiff,  and  judgment  in  favor  of  the  plaintiff  was 
entered  on  the  verdict.  From  the  judgment  the  defendant 
appealed  to  the  general  term  of  the  marine  court,  which  af- 
firmed the  judgment  ;  and  from  the  order  of  affirmance  the 
defendant  'appealed  to  this  court. 

Chauncey  Shaffer,  for  appellant. 
Richard  S.  Newcoiiibe,  for  respondent. 


HOESEN,  J.  —  This  judgment  must  be  reversed.  The 
defendant  was  entitled  to  the  affirmative  of  the  issue,  and  it 
was  error  sufficient  to  reverse  the  judgment  for  the  court  to 


NEW  YORK— APKIL,  1880.  159 

Gardiner  ».  Silsby. 

refuse  him  the  opening  and  the  close,  at  the  trial  {Hunt ing- 
ton  v.  Coiikcy,  33  Barb.  218 ;  Lindsley  v.  Petroleum  Co. 
10  Abb.  N.  S.  107 ;  N'dlerd  v.  Thorn,  56  K.  Y.  402). 

Moreover,  it  was  error  to  reject  the  evidence  offered  by  the 
defendant  of  the  circumstances  under  which  the  note  was 
made.  Under  the  pleadings  it  wras  competent  for  him  to  show 
that  the  note  was  given  by  him  for  the  accommodation  of  the 
payee,  and  without  consideration,  and  that  the  plaintiff  took  it 
with  knowledge  of  that  fact,  and  not  for  value,  or  in  payment 
of,  or  as  security  for,  an  antecedent  debt.  If  such  a  state  of 
facts  had  been  shown,  the  defense  would  have  been  complete 
(68  K  Y.  503). 

As  the  defendant  was  prevented  from  showing  that  the 
note  was  accommodation  paper,  it  would  have  been  of  no 
avail  for  him  to  offer  proof  that  the  plaintiff  had  not  taken  it 
either  for  value,  or  as  security  for,  or  in  payment  of,  an  an- 
tecedent debt. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


HENRY  C.   GARDINER   et  al.,  AS  TRUSTEES,    &c.,    Appellants, 
against  JOHN  SILSBY  et  al.,  Respondents. 

(Decided  April  5th,  1880.) 

Upon  a  motion  by  the  plaintiffs  for  an  injunction  and  a  receiver  a  reference 
was  ordered  to  take  proof  of  disputed  questions  of  fact,  which  reference, 
after  several  meetings,  was  abandoned  by  the  plaintiffs.  The  cause  was 
subsequently  referred,  and  the  trial  proceeded  before  the  referee.  Jlfld, 
that  a  second  application  for  an  injunction  pendenfe  lite  and  a  receiver, 
based  upon  grounds  of  the  same  nature  as  those  originally  presented,  the 
only  new  fads  alleged  being  eiiher  immaterial  or  iusuuicieutly  proved, 
should  be  denied. 
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APPEAL  from  an  order  of  this  court  at  special  term  deny- 
ing a  motion  by  the  plaintiffs  for  an  injunction  pendente  lite, 
and  the  appointment  of  a  receiver. 

Austin  Al>bott  and  Luther  R,  Marsh,  for  appellants. 

Aaron  Pennnington  Wliitehead  and  M.  W.  Divine,  for  re- 
spondents. 

J.  F.  DALY,  J. — The  reasons  given  in  his  opinion  by  the 
learned  judge  at  special  term  were  sufficient  as  a  ground  for 
denying  the  motion.  A  similar  motion  for  an  injunction  and 
receiver  was  made  in  August,  1878,  by  plaintiff  and  enter- 
tained, and  a  reference  ordered  to  take  proof  of  disputed 
questions  of  fact.  The  reference  and  the  motion  were  aban- 
doned by  plaintiffs  after  several  meetings  had  been  had  and 
defendant  subjected  to  a  long,  adverse  examination.  The  cause 
was  then  referred,  on  December  9,  1878,  to  the  late  Mr. 
Bloomtield,  and  upon  his  death  the  Hon.  E.  L.  Fancher  was 
appointed  referee  by  consent,  and  the  trial  of  the  issues  pro- 
ceeded before  him  from  February  to  June,  1879,  and  was  ad- 
journed to  October.  A  determination  of  all  the  questions  of 
law  and  fact  can  be  speedily  had  if  plaintiffs  desire  it,  and  un- 
der such  circumstances  the  court  should  not  favor  a  second  ap- 
plication for  an  injunction  pendente  lite  and  a  receivership, 
based  upon  grounds  of  the  same  nature  as  those  originally 
presented  and  abandoned  as  the  foundation  of  the  earlier  mo- 
tion. The  newly  discovered  facts  alleged  as  a  ground  for  re- 
newing this  motion  are  either  immaterial  or  insufficiently 
proved.  Of  the  former  kind  is  the  transfer  of  defendant 
Silsby's  own  shares  of  stock,  being  his  individual  property; 
and  of  the  latter,  the  allegation  of  an  agreement  to  pay  away 
all  the  proceeds  of  the  company's  mine  being  mere  hearsay. 
The  allegation  that  the  referee  has  ordered  an  accounting  is  a 
mere  expression  of  opinion  by  Mr.  Gardiner  as  to  the  legal 
effect  of  rulings,  and  required  no  denial  as  a  fact. 

Order  affirmed,  with  $10  costs  and  disbursements. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 

Order  affirmed,  with  costs. 
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CHARLES  O'LEART,  Appellant,  against  THE  BOARD  or  EDUCA- 
TION 'OF  THE  CITY  OF  NEW  YORK,  Respondent. 

(Decided  April  5th,  1880.) 

The  plaintiff  was  employed  by  the  Board  of  Education  of  the  City  of  New 
York,  as  a  clerk  in  the  office  of  the  board.  In  the  autumn  of  1870,  being 
afflicted  with  a  disease  of  the  eyes,  he  addressed  a  letter  to  the  secretary  of 
the  board,  stating  that  an  operation  was  about  to  be  performed,  and  ask- 
ing leave  of  absence  until  such  time  as  his  sight  should  be  restored.  The 
committee  of  the  board,  to  which  the  matter  was  referred,  granted  the 
application,  and  directed  the  secretary  to  inquire  from  time  to  time  as  to 
the  plaintiff's  condi  "<on.  The  plaintiff  remained  away  until  February, 
1871,  and  in  March  of  that  year  underwent  a  second  operation,  which 
necessitated  a  departure  in  May,  1871,  for  Europe.  He  subsequently 
brought  an  action  to  recover  his  salary  from  May  1,  1871,  to  Sep- 
tember 26,  1871,  during  which  period  he  was  absent.  Held,  that  the 
letter,  and  the  action  of  the  committee  upon  it,  merely  authorized  the  ab- 
sence of  the  plaintiff  for  the  purpose  of  undergoing  the  operation 
referred  to  in  the  letter,  and  did  not  authorize  his  departure  abroad  with- 
out further  leave  of  the  board;  and  a  private  communication  by  the 
plaintiff  of  his  intention  to  go  abroad,  to  members  of  the  board,  and 
their  permission  to  his  departure,  in  the  absence  of  any  authority  to  grant 
it,  could  not  avail  the  plaintiff. 

Where  a  complaint  in  an  action  upon  a  contract  alleges  full  performance, 
evidence  of  excuse  for  non-performance  is  not  admissible. 

APPEAL  from  a  judgment  of  this  court  entered  on  the  re- 
port of  a  referee. 

The  action  was  brought  to  recover  the  salary  of  the  plaint- 
iff as  a  clerk  employed  by  the  defendant.  The  facts  are 
stated  in  the  opinion.  Upon  trial  before  a  referee  he  found 
for  the  defendant,  and  judgment  for  the  defendant  was  en- 
tered on  his  report.  From  the  judgment  the  plaintiff  ap- 
pealed. 

Daniel  R.  Lyddy,  for  appellant. 

Wm.  C.  Whitney  and  D.  J.  Dean,  for  respondent. 
VOL.  IX.— 11 
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VAN  HOESEN,  J. — The  plaintiff  alleged  in  his  complaint 
that  in  June,  1869,  he  was  appointed  and  employed  as  a  clerk 
in  the  office  of  the  Board  of  Education,  at  a  salary  of  two 
thousand  dollars  a  year,  and  that  he  entered  upon  and  dis- 
charged his  duties  up  to  September  26, 1871,  and  he  demanded 
judgment  for  his  salary  for  the  months  of  May,  June,  July 
and  August,  and  for  the  first  twenty-six  days  of  September  of 
the  year  last  named. 

The  answer  alleged  that  prior  to  May  1,  1871,  the  plaintiff 
forsook  his  employment,  and  thereafter  performed  no  service 
as  clerk  for  the  defendant. 

The  referee — the  cause  having  been  referred — found,  as 
matter  of  fact,  that  the  plaintiff  from  May  1,  1871,  to  Sep- 
tember 26,  1871,  was  not  in  the  service  or  employment  of  the 
defendant,  and  judgment  was  accordingly  rendered  for  the  de- 
fendant. 

The  evidence  showed  that  the  plaintiff,  in  the  autumn  of 
1870,  was  afflicted  with  caturact  of  the  eyes,  and  that  on  Octo- 
ber 28,  of  that  year,  he  addressed  a  letter  to  the  secretary  of 
the  board,  stating  that  he  was  about  to  have  an  operation  per- 
formed, and  asking  leave  of  absence  till  such  time  as  his  sight 
might  be  restored.  The  secretary  brought  the  letter  to  the 
notice  of  a  committee,  whic.li  granted  the  plaintiff's  application 
and  directed  the  secretary  to  inquire,  from  time  to  time,  as  to 
the  plaintiff's  condition.  The  plaintiff  remained  away  till 
February,  1871,  when  he  returned  to  duty ;  but  his  cure  not 
having  been  effected,  he  went  away  again  in  March,  and  un- 
derwent a  second  operation  at  the  hospital,  from  which  he  de- 
parted in  May  for  the  purpose  of  going  to  Europe,  having 
been  advised  to  try  the  effect  of  a  sea  voyage  and  of  his  native 
air  upon  his  eyes.  It  does  not  appear  that  on  leaving,  in  the 
month  of  March,  he  obtained  any  leave  of  absence,  and  it  is 
certain  that  he  did  not  obtain  any  such  leave  prior  to  his  de- 
parture for  Europe. 

Before  he  left  for  Europe  he  saw  Mr.  Smyth,  the  president 
of  the  board,  and  Mr.  Sands,  a  member  of  the  board,  and  told 
them  that  he  was  advised  to  go  to  Ireland.  According  to  his 
own  account,  his  object  in  making  this  statement  was  that  ho 
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might  act  with  courtesy  toward  the  board,  and  that  they  might 
know  where  to  send  his  salary.  Smyth  and  Sands  told  him  he 
could  go.  Where  this  conversation  between  the  plaintiff  and 
Mr.  Smyth  and  Mr.  Sands  occurred,  whether  he  saw  them  sep- 
arately or  together,  whether  they  were  acting  officially  or  were 
on  the  street,  or  transacting  their  private  business,  the  plaintiff 
did  not  inform  the  court. 

It  is  said  that  the  leave  given  to  the  plaintiff  to  absent 
himself  for  the  purpose  of  having  the  first  operation  performed 
was  indefinite  as  to  duration,  and  that  it  was  sufficient  to  au- 
thorize him  to  depart,  without  further  permission,  for  Europe, 
if  his  eyes  made  a  voyage  necessary.  Such  a  construction  can- 
not, in  my  opinion,  be  fairly  placed  upon  it.  The  plaintiff,  in 
his  letter,  stated  that  he  was  afflicted  with  a  cataract,  and  that 
he  was  about  to  have  an  operation  performed  for  its  removal. 
This  he  evidently  thought  would  restore  his  sight,  and  there- 
fore he  said  he  asked  leave  to  be  absent  till  his  sight  was  re- 
stored. To  say  that  the  letter  meant,  and  that  the  board  un- 
derstood, thai  the  plaintiff  might  be  absent  for  years  if  his  eyes 
got  no  better,  is  to  put  a  most  unreasonable  construction  upon 
the  document,  and  to  place  the  board  in  the  position  of  agree- 
ing to  give  as  a  gratuity  money  raised  by  taxes  for  the  purpose 
of  education — a  proceeding  as  reprehensible  as  the  creation  of 
a  sinecure.  The  fair  construction  of  the  letter,  and  of  the 
leave,  is  that  the  secretary  should  inquire,  from  time  to  time, 
as  to  the  plaintiff's  condition,  that  a  succcessor  might  be  chosen 
if  the  cure  of  the  plaintiff's  malady  were  long  delayed,  or  if 
his  recovery  within  a  short  time  were  improbable.  If  the  em- 
ployment of  the  plaintiff  were  justifiable  at  all,  it  was  because 
there  were  duties  to  be  performed,  and  it  is  not  to  be  supposed 
that  the  board  intended  that  those  duties  should  be  left  un- 
done, or  be  imposed  for  any  considerable  length  of  time  upon 
a  clerk  who  received  no  compensation  for  doing  them,  or  that 
an  extra  clerk  should  be  hired  for  an  indefinite  time  to  do  the 
work  for  which  the  plaintiff  was  already  receiving  pay.  The 
letter  and  the  action  of  the  committee  upon  it  simply  author- 
ized the  absence  of  the  plaintiff  for  the  purpose  of  undergoing 
the  operalion  which  he  referred  to,  and  no  authority  can  be 
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drawn  from  them  for  his  departure,  without  leave  of  the  board, 
for  Europe.  Nor  was  such  authority  given  by  anything  said 
by  Sands  or  by  Smyth.  These  gentlemen  were,  it  is  true, 
members  of  the  board  ;  but  we  do  not  know  what  power  they 
jointly  or  separately  possessed  to  excuse  clerks  from  duty 
whilst  absent  on  voyages  to  Europe.  It  certainly  would  be  a 
strange  state  of  affairs  if  one  member  of  the  board,  without 

O  t 

consulting  his  colleagues,  could  give  a  year's  leave  of  absence 
at  one  time  to  every  person  employed  by  the  Board  of  Educa- 
tion. If  such  power  is  possessed  by  the  individual  members 
of  the  board  the  plaintiff  has  not  shown  it.  If  Mr.  Smyth 
had,  by  virtue  of  his  office  as  president,  authority  to  give  the 
plaintiff  an  indefinite  leave  of  absence,  there  must  be  something 
in  the  law,  or  in  the  by-laws  of  the  board,  to  evidence  such 
authority ;  but  no  proof  of  that  nature  was  adduced.  The 
plaintiff's  case  is  not,  therefore,  helped  by  the  notice  which  he 
privately  gave  to  Sands  and  Smyth  of  his  contemplated  de- 
parture for  Ireland.  A  private  communication  of  a  fact  to  a 
director,  or  his  knowledge  of  it  from  rumor,  is  clearly  no  no- 
tice to  the  board,  unless  he  communicate  the  fact  to  the  board 
(Angell  and  Ames  on  Corp.  §  308).  A  director  must  be  acting 
in  the  very  business  of  the  corporation  when  he  acquires 
knowledge  of  a  fact,  in  order  that  his  knowledge  should  be 
imputed  to  the  corporation  (§  306).  These  rules  are,  it  seems 
to  me,  quite  as  applicable  to  such  a  body  as  the  Board  of  Ed- 
ucation as  to  ordinary  corporations;  and,  as  I  have  before 
said,  there  is  nothing  to  show  that  either  Sands  or  Smyth  was 
acting  in  the  business  of  the  board  when  the  plaintiff  conversed 
with  them,  or  that  either  of  them  ever  told  the  board  that  the 
plaintiff  was  absent,  or  that  they  had  approved  his  going  to 
Europe.  There  is  nothing  in  the  case,  therefore,  to  show  that 
the  Board  of  Education  gave  the  plaintiff  permission  to  absent 
himself  for  a  journey  to  Ireland. 

.  Its  may  be  here  observed  that  the  plaintiff's  complaint  does 
not  allege  any  excuse  for  the  non-performance  of  his  contract, 
but  does,  on  the  other  hand,  aver  full  performance.  Evidence 
of  excuse  was  not,  therefore,  admissible  under  the  pleadings ; 
but,  waiving  that  as  of  no  importance  in  this  case,  I  repeat 
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that  here  the  only  excuse  for  non-performance  would  be  that 
the  plaintiff  had  a  valid  leave  of  absence ;  and  of  that  there  is 
no  satisfactory  proof,  if,  indeed,  there  be  any  evidence  whatso- 
ever. The  case  then  comes  to  this :  Ought  the  plaintiff  to 
have  recovered  when  it  was  proved  by  himself  that  his  com- 
plaint was  not  true,  and  that  he  did  not  perform  the  duties  of 
clerk  for  any  part  of  the  period  for  which  he  sues  for  wages  ? 
He  alleged,  and  was  bound  to  prove,  that  he  discharged  his 
duties  betweeen  May  1  and  September  26;  he  proved  that  he 
did  not  do  any  such  thing.  Can  there  be  a  doubt  that  he 
totally  failed  to  prove  his  case,  and  that  he  completely  estab- 
lished the  defendant's  defense  ? 

Again,  he  proved  that  his  sickness  was  severe,  and  of  a 
very  protracted  character.  Illness  of  such  a  nature  operates 
as  a  release  of  both  parties,  employer  and  employed,  from  the 
obligations  of  the  contract  of  hiring  (Wood's  Master  and 
Servant,  p.  233,  §  120).  The  employ  ea  can  recover,  when  ill- 
ness terminates  the  contract,  such  wages  as  he  has  earned  up  to 
the  time  that  his  disability  prevents  his  going  on  with  his 
work.  These  wages  he  recovers  upon  a  quantum  meruit,  and 
not  by  action  upon  the  contract.  This  is  the  law  as  laid  down 
by  the  supreme  courts  of  Vermont,  Connecticut  and  "Wiscon- 
sin, and  is  in  conformity  with  the  doctrine  of  our  own  court 
of  appeals  in  Wolfe  v.  Howes,  20  N.  Y.  197;  Fenton  v.  Clark, 
11  Vt.  557 ;  Ilubbard  v.  Belden,  27  Yt.  645 ;  a  case  in  which 
Ch.  J.  REDFIELD  adopts  the  law  of  Fenton  v.  Clark,  in  which 
he  refused  at  the  time  to  concur ;  Ryan  v.  Dayton,  25  Conn. 
188.  The  contract  was  abrogated  by  the  plaintiff's  severe  sick- 
ness. The  defendant  was  under  no  obligation  to  receive  him 

o 

back  if  he  had  offered  to  return,  and  the  sole  claim  which  the 
law  recognizes  on  the  part  of  the  plaintiff  is  to  recover  for  the 
time  he  actually  rendered  service  to  the  defendant.  For  all 
such  services  he  has  been  paid  in  full. 

The  referee's  finding  was  entirely  correct. 

In  this  connection  I  think  it  not  amiss  to  call  attention  to 
the  decision  of  the  court  of  appeals  in  Smith  v.  The  Mayor^ 
(37  N.  Y.  520),  where  Judge  HUNT  says  that  the  right  of  an 
officer  to  compensation  grows  out  of  the  rendition  of  services, 
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and  not  out  of  any  contract  between  him  and  the  appointing 
power ;  and  that  in  every  case  in  which  an  officer  has  recov- 
ered compensation  for  his  services  in  an  action  against  the  city 
he  has  proved  that  he  performed  the  services  for  which  he  de- 
manded to  be  paid.  ^ 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


DANIEL   KATZ,   Appellant,   against  JOHN    P.   KUHN  et  al., 
Respondents. 

(Decided  April  5th,  1880.) 

Where,  at  the  commencement  of  the  trial,  the  case  of  the  plaintiff  is  admit- 
ted, and  his  right  to  the  judgment  demanded  in  the  complaint  is 
conceded,  unless  an  affirmative  defense  be  established,  the  right  to  open 
and  close  is  with  the  defendant. 

A  variance  from  an  answer  setting  up  the  defense  of  usury,  merely  as  to 
the  exact  amount  of  usurious  interest  received,  without  any  claim  on  the 
part  of  the  plaintiff  that  he  has  been  misled  thereby,  does  not  invalidate 
the  defense. 

An  application  to  treat  an  unverified  pleading  as  a  nullity  cannot  be  made 
at  the  trial. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York  affirming  a  judgment  of  that- 
court  entered  on  the  verdict  of  a  jury. 

The  action  was  brought,  by  the  indorsee,  upon  a  prom- 
issory note,  against  the  maker  and  indorsers.  The  facts  are 
stated  in  the  opinion.  At  the  trial,  the  jury  found  a  verdict 
for  the  defendants ;  and  a  motion  by  the  plaintiff  for  a  new 
trial  on  the  minutes  was  denied,  and  judgment  for  the  de- 
fendants was  entered  on  the  verdict.  From  the  judgment 
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and  the  order  denying  a  new  trial  the  plaintiff  appealed  to  the 
general  term  of  the  marine  court,  which  affirmed  the  judg- 
ment ;  and  from  the  order  of  affirmance  the  plaintiff:  appealed 
to  this  court. 

Julius  L'ipman  and  Morris  Goodkart,  for  appellant. 
Win.  G.  McCrea  and  James  Clark,  for  respondents. 

VAN  HOESEN,  J. — This  action  is  brought  upon  a  prom- 
issory note,  made  by  Kuhn,  and  indorsed  by  the  defendants 
Roediger  and  Koenig.  The  complaint  alleges  the  making  of 
the  note  by  Kuhn,  the  indorsement  of  it  before  maturity  by 
Roediger  and  Koeuig,  the  transfer  before  maturity  to  the 
plaintiff,  the  non-payment  of  the  note  when  presented  for 
payment,  and  the  giving  of  due  notice  to  the  indorsers.  Kuhn, 
the  maker,  admits  the  making  of  the  note,  and  alleges  that  it 
was  transferred  to  the  plaintiff  as  collateral  security  for  another 
note  of  §175,  which  the  plaintiff  had  discounted  for  him 
at  a  usurious  rate  ;  the  agreement  being  that  the  plaintiff 
should  receive,  and  that  the  defendant  Kuhn  should  pay 
him,  $50  for  the  loan  and  forbearance  of  $125  for  two 
months.  As  to  Kuhn,  the  plaintiff  would  have  been  entitled 
upon  the  pleadings  to  a  verdict  in  his  favor  at  the  trial,  if 
Kuhn  did  not  prove  the  usury  set  up  in  his  answer.  The  de- 
fendants, Roediger  and  Koenig,  though  they  were  not  united 
in  interest,  interposed  a  joint  answer,  in  which  they  pleaded 
usury,  as  the  defendant  Kuhn  had  done,  and  also  denied  each 
and  every  allegation  in  the  complaint  not  expressely  admitted. 
This  answer  undoubtedly  put  in  issue  the  demand  of  payment 
and  the  notice  to  the  indorsers  of  non-payment,  and  required 
that  the  plaintiff  should  prove,  before  he  could  recover  against 
Roediger  and  Koenig,  that  payment  of  the  note  had  been 
duly  demanded,  and  that  they  had  been  duly  notified  of  its 
non-payment.  Upon  the  pleadings,  the  plaintiff  was  entitled, 
therefore,  as  between  himself  and  Roediger  and  Koenig,  to  the 
opening  and  the  close  of  the  case  at  the  trial. 

At  the  beginning  of  the  trial,  the  counsel  for  all  the  de- 
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fendants  claimed  the  right  to  open  the  case,  and  said  that  the 
action  was  on  a  note,  and  the  defense,  usury.  The  plaintiff's 
counsel  also  claimed  the  opening,  and  duly  excepted  to  the 
ruling  of  the  justice,  which  awarded  the  opening  to  the  de- 
fendants. There  was  no  formal  withdrawal  of  those  negative 
allegations  of  the  answer  which  put  in  issue  the  averments  of 
demand  and  notice,  but  it  is  nevertheless  obvious  that  both 
sides  understood  that  usury  was  the  only  question  that  would 
be  litigated.  The  plaintiff  did  not  offer,  nor  did  the  defend- 
ants call  for,  any  evidence  as  to  demand  or  notice,  nor  was  any 
evidence  proffered  by  either  side  as  to  any  other  issue  than 
that  of  usury.  It  is  now  insisted  by  the  plaintiff  that  the  re- 
fusal of  the  justice  to  give  him  the  opening  and  the  close,  was 
a  fatal  error  which  must  reverse  this  judgment. 

The  rule  is  that  the  party  who  holds  the  affirmative  of  the 
issue  is  entitled  to  the  opening  and  the  close.  "  The  test  by 
which  to  determine  who  has  the  right  to  begin  is  to  be  found 
in  the  answer  to  the  question  which  party  should  have  a  ver- 
dict if  no  evidence  were  given."  Ordinarily,  this  question 
can  only  be  determined  by  the  pleadings,  and  there  is  no  doubt 
that  the  right  to  begin  has  in  almost  every  case  which  has 
fallen  under  our  observation  been  decided  by  the  pleadings 
alone. 

In  England,  the  practice  has  not  been  altogether  uniform. 
Thus,  in  Van  Cott's  edition  of  Cowen  &  Hill's  Notes  to  Phil- 
lips on  Evidence,  vol.  1  p.  818,  it  is  said  that  the  right  to 
begin  may  be  taken  from  the  plaintiff,  where  the  defendant 
will  venture  to  give  him  a  whole  prima  facie  case,  even  on 
the  general  issue.  This  was  conceded  in  ejectment  by  an  heir. 
The  defendant  offered  to  admit  that  he  was  heir,  and  rely  on  a 
conveyance  from  the  ancestor,  which  carried  the  title  out  of 
him.  It  was  agreed  that  if  the  defendant  would  admit  the 
seizin  of  the  ancestor  as  well  as  the  heirship,  this  would  en- 
title him  to  begin ;  but  he  declining  to  do  so,  the  plaintiff 
began. 

This  case  is  that  of  Doe  ex.  dern.  Tucker  v.  Tucker,  1 
Mood.  &  Malk.  536.  In  Lacon  v.  Iliggins,  3  Stark.  176,  on 
a  plea  of  coverture  to  an  action  of  assurnpsit  for  goods  sold, 
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the  defendant  consenting  to  admit  the  amount  of  the  plaint- 
iff's bill  was  allowed  to  begin. 

It  is  difficult  to  sue  any  good  reason  why  the  form  in  which 
the  defendant  admits  that  the  plaintiff  will  be  entitled  to  re- 
cover unless  an  affirmative  defense  is  established,  should  con- 
trol the  substantial  rights  of  the  parties.  If  the  admission  be 
made  in  the  answer,  the  right  of  the  defendant  to  begin  can 
not  be  gainsaid.  Why  should  the  admission,  when  made  in 
open  court,  and  entered  on  the  record,  be  less  effectual  ?  The 
reason  of  the  rule  giving  the  party  who  holds  the  affirmative 
the  right  to  begin,  is,  that  the  affirmative  usually  admits  of 
simple  and  direct  proof,  and  the  negative  does  not,  so  that  it 
is  the  natural  and  the  easiest  way  of  ascertaining  the  truth  to 
call  upon  him  who  asserts  a  fact  to  prove  it.  In  addition  to 
this,  is  the  consideration  that  the  person  who  bears  the  burden 
of  proof  should  be  allowed,  after  his  evidence  has  been 
criticised,  and  perhaps  misrepresented  and  distorted,  to  state 
exactly  what  he  thinks  he  has  established.  The  pleadings  are 
resorted  to  solely  because  in  most  cases  they  afford  the  only 
clue  to  what  the  issues  really  are;  but  if  the  parties  after- 
wards, in  the  immediate  presence  of  the  court,  change  the 
issues,  and  one  of  them  concedes  all  that  the  pleadings  require 
the  other  to  prove  in  order  to  succeed,  why  should  the  party 
who  need  offer  no  evidence,  and  who  is  entitled  to  recover 
without  proof  unless  his  adversary  establishes  a  defense,  re- 
tain a  ri<>;ht  Avliich  belongs  to  the  party  who  has  something  to 
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prove  ?  There  is  no  good  reason  for  a  distinction  between  the 
effect  of  an  admission  in  the  pleadings  and  the  effect  of  an 
admission  made  a,t  the  trial.  Both  are  declared  to  be  solemn 
admissions.  To  use  the  words  of  Greenleaf,  §  27; 
"solemn  admissions,  or  admissions  in  judicio,  are  those  which 
have  been  solemnly  made  in  the  course  of  judicial  proceedings, 
either  expressly,  and  as  a  substitute  for  proof  of  the  fact,  or 
tacitly,  by  pleading."  My  conclusion  is,  that  if  the  defend- 
ant admit  the  plaintiff's  case,  and  his  right  to  the  judgment 
demanded  in  the  complaint  unless  an  affirmative  defense  be 
established,  whether  such  admission  be  made  by  pleading,  or 
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at  the  beginning  of  the  trial,  he  is  entitled  to  begin,  and  to 
make  the  last  address  to  the  jury. 

But  there  is  in  this  case  this  feature :  Kuhn,  the  maker, 
was  entitled  to  begin,  for  he  had  the  burden  of  proof  upon 
him,  and  it  was  not  necessary  for  the  plaintiff  to  prove  de- 
mand and  notice  of  non-payment,  in  order  to  recover  against 
him.  It  was  not  in  the  power  of  the  plaintiff  to  deprive  him 
of  that  right  by  joining  as  defendants  in  the  action  the  two 
indorsers.  If  it  were  erroneous  for  the  court  to  deny  the 
opening  to  the  plaintiff  as  against  Roediger  and  Koenig,  it 
would  have  been  quite  as  erroneous  to  deny  Kuhn  the  opening 
on  the  issue  joined  between  him  and  the  plaintiff ;  and  the  ex- 
ception of  the  plaintiff  is,  therefore,  too  broad,  for  it  is  to  the 
ruling  of  the  court  which  awarded  the  right  to  begin  to  Kuhn. 

But  in  addition  to  this  we  are  satisfied  that  the  plaintiff 
suffered  no  injury  from  the  ruling  in  question,  for  the  only 
issue  tried  was  the  issue  of  usury,  and  as  to  that  all  the  defend- 
ants certainly  had  the  affirmative.  The  jury  were  instructed 
that  they  should  tind  for  the  plaintiff,  if  the  defanse  of  usury 
were  not  established,  and  the  plaintiff  had  no  rig] it  to  ask  any 
more.  Would  it  be  anything  else  than  a  mockery  of  justice 
to  order  a  new  trial  because  the  plaintiff  was  not  permitted  to 
offer  evidence,  and  have  the  closing  address  to  the  jury,  on  a 
point  which  was  not  involved  in  dispute  ? 

The  next  error  assigned  is  that  the  court  failed  to  order 
judgment  for  the  plaintiff,  there  being  a  total  failure  of  proof 
of  the  usury  set  up  in  the  answers.  The  answers  alleged  that 
the  plaintiff  lent  to  Kuhn  only  $125,  and  that  he  took  as  in- 
terest on  the  loan  $50  for  two  months,  but  the  evidence  showed 
that  he  lent  $150,  and  took  $25  for  the  interest  for  one  month. 
It  is  said  that  this  was  not  a  mere  variance,  but  was  a  total 
failure  of  proof.  The  strict  rule  respecting  the  defense  of 
usury  which  once  prevailed  has  ceased  to  exist.  The  plaintiff 
did  not,  as  did  the  plaintiff  in  Griggs  v.  Howe,  2  Abb.  Ct.  App. 
Dec.  291,  assert  that  he  had  been  misled  by  the  variance ;  in- 
deed, he  did  not  even  contend,  as  he  now  contends,  that  there 
was  a  failure  of  proof,  but  he  contented  himself  with  insisting 
that  there  was  a  variance.  There  certainly  was  a  variance,  but 
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it  was  immaterial,  and  it  did  not  invalidate  the  defense  (Cat- 
lin  v.  Gunter,  11  K  Y.  368 ;  Duel  v.  Spence,  1  Abb.  Ct. 
App.  Dec.  559 ;  Manning  v.  Tyler,  21  N.  Y.  567 ;  Clayes  v. 
Hooker,  4  Han.  231).  The  refusal  of  the  court  to  direct  a  ver- 
dict for  the  plaintiff  was,  therefore,  correct.  If  it  were  necessary 
to  conform  the  pleadings  to  the  proofs,  we  could  do  so  on  this 
appeal.  The  next  assignment  of  error  is  that  the  judge  refused 
to  order  judgment  against  Koenig,  who  failed  to  verify  his 
answer.  The  application  was  properly  refused  ;  it  came  too  late. 
The  Code  of  Civil  Procedure,  §528,  provides  that  where  a  party 
who  is  required  to  verify  his  pleading  neglects  to  do  so,  the 
adverse  party  must,  with  due  diligence,  give  notice  that  he  in- 
tends to  treat  the  unverified  pleading  as  a  nullity.  There  was 
nothing  to  show  that  the  plaintiff  had  ever  given  ;>ny  such  no- 
tice ;  and,  furthermore,  it  was  evident  that  he  had  not  moved 
with  due  diligence.  Such  a  motion  cannot  be  made  at  the 
trial.  The  object  of  requiring  notice  is  to  enable  the  party  in 
default  to  apply  for  leave  to  supply  the  omission  (See  Hull 
v.  Ball,  14  How.  Pr.  305). 

The  last  error  assigned  is  that  the  judge  refused  to  charge 
that  "  the  plaintiff  had  the  right,  and  acted  properly,  in  bring- 
ing an  action  on  the  note  for  $600."  Had  the  plaintiff  asked 
simply  for  an  instruction  to  the  effect  that  he  had  a  right  to 
sue  on  the  note,  the  court  would,  doubtless,  have  given  it ;  but 
he  chose  to  add  a  request  that  was  clearly  improper — a  request 
to  instruct  the  jury  that  in  bringing  an  action  on  that  note  he 
had  acted  properly.  It  was  not  the  duty  of  the  court  either 
to  commend  or  to  censure  the  plaintiff  for  having  brought  the 
action.  Questions  of  propriety  are  not  usually  questions  of 
law  for  the  courts. 

The  judgment  and  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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DANIEL  KATZ,  Respondent,  against    JOHN  P.  KUHN  et  al., 

Appellants. 

(Decided  April  5th,  1880.) 

It  is  competent  for  this  court,  under  section  1303  of  the  Code  of  Civil  Pro- 
cedure, where  a  notice  of  appeal  has  been  duly  given,  to  permit  defects 
in  an  undertaking  on  an  appeal  from  a  judgment  of  the  marine  court  to 
be  remedied. 

The  granting  of  time  for  such  purpose  necessarily  operates  as  a  stay. 

Section  1311  of  the  Code  of  Civil  Procedure  does  not  apply  where 
the  undertaking  has  been  given  before  an  execution  has  been,  levied. 

APPEAL  from  an  order  of  this  court  at  special  term,  direct- 
ing the  return  of  money  collected  on  execution. 

The  facts  are  stated  in  the  opinion. 
Wm.  G.  McCrea*  for  appellants. 
Julius  Lipman  and  Morris  Goodhart,  for  respondents. 


HOESEN,  J.  —  The  plaintiff  appealed  to  this  court  from 
a  judgment  rendered  against  him  by  the  marine  court,  but 
gave  an  undertaking  with  only  one  surety,  and  failed  to  obtain 
the  approval  of  the  undertaking  by  any  judge.  Section  1334 
of  the  Code  requires  that  the  undertaking  shall  be  executed  by 
at  least  two  sureties,  and  be  approved  by  a  judge  of  the  court 
from  which  the  appeal  is  taken.  The  defendants  then  moved 
at  the  special  term  of  this  court  for  a  dismissal  of  'the  appeal 
on  the  ground  that  the  undertaking  did  not  comply  with  the 
requirements  of  the  Code,  and  the  court  ordered  that  the  appeal 
should  be  dismissed  unless  a  new  undertaking  were  tiled 
within  five  days.  This  order  was  made  on  January  5,  and  on 
January  17  the  defendants,  assuming  that  the  proceedings 
which  had  been  had  did  not  stay  the  issuing  of  an  execution, 
caused  an  execution  to  be  placed  in  the  hands  of  a  marshal, 
who,  by  threatening  to  make  a  levy,  compelled  the  plaintiff  to 
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pay  him  the  amount  of  the  judgment  appealed  from,  with  the 
usual  charges.  The  plaintiff,  within  the  five  days  prescribed 
by  the  order  of  January  5,  filed  a  new  undertaking,  which  was 
duly  approved,  and  then  applied  to  this  court  for  an  order 
compelling  the  defendants  to  repay  him  the  amount  which  the 
city  marshal  had  collected  from  him  under  the  execution.  The 
court  made  the  order,  and  the  defendants  have  brought  it 
before  us  by  appeal. 

The  defendants  insist  that  the  undertaking  first  filed  did 
not  stay  the  proceedings,  and  that  even  though  it  did,  it  was 
for  the  court  below,  under  section  1311,  and  not  for  this 
court,  to  supersede  the  levy,  or,  what  is  the  same  thing,  com- 
pel the  restoration  of  what  was  taken  by  virtue  of  the  execu- 
tion which  issued  out  of  the  marine  court. 

There  is  no  doubt  that  the  notice  of  appeal  was  duly  given, 
and  that  fact  being  conceded,  it  was  competent  for  this  court, 
under  section  1303,  to  permit  the  defects  in  the  undertaking 
to  be  supplied.  The  plaintiff  might  have  applied  for  leave  to 
remedy  those  defects,  but  when  the  defendants  moved  this 
court  to  dismiss  the  appeal,  it  became  the  duty  of  the  court  to 
determine  whether  the  motion  should  be  granted,  or  whether 
.the  omissions  mentioned  in  the  notice  of  motion  should  be 
supplied.  It  was  for  the  court  then  to  make  an  order  for  the 
immediate  dismissal  of  the  appeal,  or  to  direct  that  the  dismis- 
sal should  be  conditional  upon  the  failure  of  the  appellant  to 
perfect  his  undertaking  within  a  reasonable  time.  The  latter 
order  the  court  thought  best  to  make,  and  thereafter  the  situa- 
tion of  both  parties  was  the  same  as  if  the  plaintiff  had  dis- 
covered the  imperfection  complained  of,  and  had  himself 
applied  for  arid  obtained  leave  to  amend  his  undertaking.  Had 
the  appellant  made  the  application,  there  can  be  no  doubt  as 
to  the  power  of  the  court  to  give  a  reasonable  time  for  the  cor- 
rection of  the  defects  in  the  undertaking,  nor  can  it  be  doubted 
that  the  court  could  prevent  the  respondent  from  nullifying 
the  effect  of  its  order.  For  example,  where  judgment  upon 
an  answer  as  frivolous  is  applied  for,  the  court,  when  satisfied 
of  the  defendant's  good  faith,  and  that  he  has  a  meritorious 
defense,  may  give  him  leave  to  file  a  new  answer  within  a 
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reasonable  time  ;  and  until  that  time  elapses  the  plaintiff, 
though  he  be  not  stayed  by  a  formal  stay,  cannot  enter  up 
judgment  as  for  want  of  an  answer.  The  giving  of  time  by 
the  court  for  the  purpose  of  enabling  a  party  to  correct  an 
error  operates  necessarily  as  a  stay. 

The  court  possesses,  and  will  exercise,  the  power  to  prevent 
a  party  from  utterly  destroying  the  value  of  a  privilege  which 
it  has  given  to  another  party  to  a  suit. 

Section  1311  of  the  Code  has  no  bearing  upon  the  matter 
under  consideration.  That  section  refers  to  a  case  in  which 
an  execution  has  been  levied  before  an  undertaking  has  been 
given. 

The  order  appealed  from  should  be  affirmed,  with  costs 
and  disbursements. 

CHAKLES  P.  DALY,  Ch.  J.,  and  LAREEMOKE,  J.,  concurred. 
Order  affirmed  with  costs. 


LAUKA  MEAD,  Respondent,  against  MILLIE  BATEMAN  et  al., 

Appellants. 

(Decided  April  5th,  1880.) 

In  an  action  of  claim  and  delivery  of  personal  property  brought  in  a  dis- 
trict court  in  the  city  of  New  York,  judgment  was  rendered  in  favor  of 
the  plaintiff  and  execution  issued  and  the  property  claimed  was  restored 
to  the  plaintiff.  The  judgment  having  been  reversed  on  appeal  to  this 
court,  an  application  was  made  by  the  defendants  for  restitution  of 
the  property,  the  provisions  of  the  Code  of  Civil  Procedure  in  respect  to 
such  applications  not  yet  having  gone  into  effect.  Held,  that  under  the 
Code  of  Procedure  (§  369),  this  court  had  no  power  to  order  restitution  of 
the  property  ;  and  the  failure  of  the  legislature  to  give  such  authority 
must  be  regarded  as  a  cams  omissus. 

MOTION  for  restitution  of  personal  property  taken  under  an 
execution. 
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The  grounds  of  the  motion  are  stated  in  the  opinion. 

VAN  HOESEN,  J. — The  plaintiff  brought  an  action  of  claim 
and  delivery  of  personal  property  against  the  defendants,  and 
recovered  judgment,  upon  which  execution  was  issued,  and  the 
property  claimed  was  placed  in  possession  of  the  plaintiff. 
Upon  appeal  to  this  court,  the  judgment  was  reversed,  and  the 
defendants  now  ask  for  an  order  that  the  property  of  which 
they  were  deprived  by  the  execution  be  restored  to  them.  The 
motion  is  resisted  on  two  grounds :  first,  that  the  application 
ought  to  have  been  made  at  the  argument  of  the  appeal,  and, 
secondly,  that  section  369  of  the  Code  gives  no  power  to  this 
court  to  order  the  restitution  of  anything  but  money. 

The  first  objection  is  not  tenable :  section  3G9  expressly 
provides  that  the  application  may  be  made  either  at  the  hear- 
ing, or  afterwards  on  six  days'  notice. 

The  second  objection  presents  a  question  of  more  difficulty. 
When  section  369  became  the  law,  justices'  courts  had  not 
jurisdiction  of  actions  of  claim  and  delivery.  The  jurisdiction 
was  conferred  upon  them  by  the  act  of  1861.  The  district 
courts  of  the  city  of  New  York  acquired  their  present  juris- 
diction of  those  actions  in  1862.  "When  section  369  took 
effect,  the  only  actions  which  could  be  brought  by  appeal  from 
the  inferior  courts  to  the  common  pleas  or  to  the  county 
courts  were  actions  in  which  a  money  judgment  could  be  ren- 
dered, and  for  that  reason  section  369  provided  only  for  the 
restoration  of  "  money  paid  or  collected."  When  the  juris- 
diction of  the  inferior  courts  was  enlarged  so  as  to  embrace 
actions  of  claim  and  delivery,  no  change  was  made  in  the  lan- 
guage of  section  369,  so  that  to-day  it  provides  for  the  restora 
tion  of  nothing  else  than  money.  I  am  aware  that  a  plausible 
argument  may  be  made  in  favor  of  so  construing  that  section 
that  it  shall  cover  any  case  brought  to  this  court  by  appeal 
from  a  district  court,  and  that  it  may  be  urged  that  the  intent 
of  the  legislature  was  to  confer  upon  this  court  the  right  to 
order  restitution  wherever  it  has  the  power  to  reverse  an  erro- 
neous judgment,  but  a  safer  construction  is  to  interpret  wcrds 
of  ulaiu  meaning  in  their  ordinary  sense,  and  to  regard  the 
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failure  to  give  any  authority  to  tliis  court  to  order  the  restitu- 
tion of  property  in  a  case  like  this  as  a  casusomissus.  The  latest 
decision  illustrative  of  this  rule  of  construction  is  that  of  the 
supreme  court  of  the  United  States  in  United  States  v.  Barry- 
man^  vol.  21  Albany  Law  Journal,  page  194:,  a  case,  the  prin- 
ciple of  which  is  decisive  of  the  case  at  bar.  Broom,  in  his 
work  on  Legal  Maxims,  says  (rnarg.  p.  60),  that  in  expound- 
ing remedial  laws,  the  courts  will  extend  the  remedy  as  far 
as  the  words  will  admit,  but  that  where  a  case  occurs  not 
foreseen  by  the  legislature  it  is  the  duty  of  the  judge  to  de- 
clare it  a  casus  omissus. 

The  fact  is  that  when  the  new  jurisdiction  was  conferred 
upon  the  inferior  courts  the  attention  of  the  legislature  was 
not  drawn  to  the  narrow  language  of  section  369.  That  the 
section  was  originally  drawn  with  care,  and  with  special  refer- 
ence to  the  jurisdiction  of  the  inferior  courts  as  it  then  ex- 
isted, is  shown  by  a  comparison  of  its  language  with  the  terms 
of  section  330,  Code  of  Procedure.  The  latter  section  provides 
that  on  reversing  a  judgment  "  the  appellate  court  may  make 
complete  restitution  of  all  property  and  rights  lost  by  the 
erroneous  judgment."  This  obviously  extends  to  all  sorts  of 
actions,  and  is  in  substance  the  provision  which  Mr.  Throop 
proposes,  in  his  nine  chapters — not  yet  the  law  of  the  State — 
to  substitute  for  section  369.  The  difference  of  phraseology  in 
the  two  sections,  330  and  369,  shows  that  it  was  not  the  inten- 
tion of  the  legislature  to  give  to  the  court  of  common  pleas  or 
to  the  county  courts  any  greater  power  than  was  necessary  at 
that  time  to  redress  the  errors  of  inferior  courts  acting  within 
•  their  jurisdiction  as  it  then  existed. 

Section  1323,  on  which  the  counsel  for  the  appellants  re- 
lies, applies  only  to  appeals  regulated  by  chapter  12  of  the 
Code  of  Civil  Procedure,  and  does  not  bear  upon  the  question 
here  presented. 

At  best,  since  there  has  been  no  final  determination  that 
the  property  belongs  to  the  defendants  (56  N.  Y.  671),  the 
order  applied  for  is  discretionary,  and  though  it  be  refused, 
the  appellants  may  resort  to  their  common-law  remedy  to 
recover  from  the  respondent  either  the  property  or  its  value. 
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The  motion  is  denied,  but,  as  the  question  is  new,  without 
costs. 

CHAELES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Motion  denied. 


JOHN  C.  WINCH,  Respondent,  against  THE  MUTUAL  BENEFIT 
ICE  COMPANY,  Appellant. 

(Decided  April  5th,  1880.) 

Where  a  contract  for  the  delivery  of  a  certain  quantity  of  ice  provides  that 
for  a  failure  to  deliver  pursuant  to  its  terms,  the  party  in  default  shall 
pay  to  the  other  a  certain  sum  for  every  ton  not  so  delivered,  not  as  a 
penalty,  but  as  liquidated  damages,  the  plaintiff  in  an  action  for  such  failure 
to  deliver  is  restricted  to  a  recovery  of  such  sum  as  liquidated  damages. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  breach 
of  a  contract  by  the  defendant  to  sell  and  deliver  ice  to  the 
plaintiff.  The  facts  are  stated  in  the  opinion.  Upon  trial  be- 
fore a  referee  he  found  for  the  plaintiff,  and  on  his  report 
judgment  for  the  plaintiff  was  entered.  From  the  judgment 
the  defendant  appealed. 

John  A.  Mapes,  for  appellant. 

B.  Dor  an  J&llian,  for  respondent. 

YAN  HOESEN,  J. — The  clearness  with  which  this  contract 
is  drawn  saves  us  from  the  embarrassments  which  involved  the 
Kemp  case  in  confusion. 

Winch  was  to  receive  from  the  defendant,  in  the  year 
1874,  3,000  tons  of  ice,  and  in  1875  4,500  tons,  unless  there 
VOL.  IX.— 12 
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should  happen  to  be  a  short  supply  of  ice.  A  full  crop  of  ice 
was  said  by  the  contract  to  be  80,000  tons.  This  crop  .was  to 
be  gathered  on  the  Hudson  river  and  laid  in  by  the  steam  ele- 
vators of  the  defendant,  and  ice  not  so  gathered  and  laid  up 
was  not  to  be  measured  in  determining  whether  or  not  the  de- 
fendant had  harvested  its  full  crop  of  80,000  tons.  In  case 
the  defendant  did  not  harvest,  by  means  of  its  elevators,  a  full 
crop  of  Hudson  river  ice,  the  quantity  which  the  plaintiff  was 
entitled  to,  was  to  be  diminished,  and  he  was  to  receive  such 
proportion  of  what  he  had  contracted  for  as  the  crop  actually 
harvested  bore  to  a  full  crop  of  80,000  tons.  If  the  defendant 
actually  delivered  to  the  plaintiff,  when  the  crop  was  short, 
such  a  proportion  of  that  crop  as  the  full  quantity  he  contracted 
for  bore  to  a  full  crop  of  80,000  tons,  no  claim  against  it  for 
damages  for  a  failure  to  comply  with  its  contract  could  be 
made.  If,  however,  the  defendant  refused  to  deliver  to  the 
plaintiff,  in  any  year  when  a  full  crop  was  harvested,  the  full 
quantity  he  had  contracted  for ;  or,  if  in  any  year  when  the 
crop  was  short  the  defendant  refused  to  the  plaintiff  his  quota 
of  the  short  crop,  it  became  liable  to  pay  the  plaintiff  $1  for 
every  ton  which  it  withheld.  On  the  other  hand,  if  the  plaint- 
iff refused  to  take  the  quantity  contracted  for,  or  the  propor- 
tion to  which  he  was  entitled,  he  became  liable  to  pay  the  de- 
fendant $1  for  every  ton  which  he  declined  to  receive.  This 
is,  as  I  understand  it,  the  meaning  of  the  contract. 

It  is  conceded  that  in  the  year  1875  the  defendant  refused 
to  furnish  any  ice  at  all  to  the  plaintiff,  and  as  the  quantity 
contracted  for  was  4,500  tons,  the  amount  of  the  plaintiff's 
damages  for  that  year,  if  he  be  entitled  to  recover  anything,  is 
$1,500 ;  that  is  to  say,  $1  for  every  ton  which  the  defendant 
refused  to  deliver. 

In  the  year  1874  the  defendant  delivered  to  the  plaintiff, 
under  the  contract,  150  75-200  tons  of  ice,  but  refused  to  de- 
liver any  more.  There  was  a  short  crop  that  year,  only  31,174 
53-100  tons  of  new  ice  having  been  gathered  and  laid  in  by 
the  elevators  of  the  company. 

Of  old  ice  gathered  in  the  ordinary  way  the  previous  year, 
the  company  had  18,705  52-100  tons.  This  latter  description 
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of  ice  was  to  be  included  in  determining  whether  the  company 
had,  at  the  beginning  of  the  business  year  of  18T4,  80,000  tons 
of  ice  on  hand.  The  words  of  the  contract  leave  no  room  for 
doubt  on  this  point :  ''If  the  company  shall  be  unable  to  lay 
up  the  said  quantity  of  ice,  i.  <?.,  80,000  tons,  or  the  same  shall 
be  lost  or  destroyed  in  whole  or  in  part,  then  any  such  year  or 
years  the  said  company  shall  be  only  bound  to  supply  to  the 
party  of  the  second  part  (the  plaintiff)  such  proportion  of  the 
number  of  tons  contracted  for  for  each  year  as  the  said  num- 
ber of  tons  shall  bear  to  the  amount  of  the  ice  actually  laid  up, 
or  actually  on  hand  for  that  year'."  It  will  be  borne  in  mind 
that  in  the  Kemp  case  the  court  of  appeals  decided  that  unsold 
ice  gathered  in  previous  years,  if  lit  for  market,  should  be  em- 
braced in  the  estimate  of  the  quantity  on  hand  for  the  season 
next  ensuing  (69  N.  Y.  56);  but  if  that  decision  had  not  been 
made,  I  think  that  under  the  plain  words  of  this  contract  there 
could  be  no  doubt  that  the  old  ice  should  have  been  taken  into 
account  in  ascertaining  whether  the  company  could  deliver  its 
full  quota,  or  only  upro  rata  share,  to  each  person  with  whom 
it  had  contracted.  Adding  the  new  ice  gathered  in  the  Hud- 
son river  by  the  companyte  elevators  for  the  year  IS 74,  to  \vlt, 
31,174  53-100  tons,  to  the  quantity  of  old  ice  on  hand,  to  wit, 
13,705  52-100  tons,  we  have  a  total  of  44,880  5-100  tons  of 
ice  available,  at  the  beginning  of  the  year  1874,  for  delivery  to 
contracting  parties  at  the  rates  stipulated  in  the  contracts.  In 
other  words,  the  company  had  56  per  cent,  of  a  full  crop  of 
80,000  tons.  The  plaintiff  was  entitled,  therefore,  to  56  per- 
cent, of  3,000  tons,  the  last-named  sum  being  the  quantity 
lie  had  contracted  to  receive  for  the  year  1874.  The  quantity, 
expressed  in  numerals,  is  1,680  tons.  Of  that  quantity  lie  re- 
ceived, as  I  have  already  said,  150  tons;  and  he  was  entitled,, 
therefore,  to  a  further  delivery  of  1,531)  25-100  tons.  The  re- 
fusal of  the  defendant  to  make  such  delivery,  if  unwarranted, 
entitled  the  plaintiff  to  damages  to  the  extent  of  $1  for  every 
ton,  that  is  to  say,  to  $1,530.25  damages. 

The  defendant  urged,  as  an  excuse  for  refusing  to  deliver  to 
the  plaintiff  his  stipulated  quantity  of  ice  in  1874  and  1S75, 
that  in  1373  the  plaintiff  had  not  taken  all  the  ice  which  by 
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the  contract  lie  was  required  to  receive,  and  that  when  a  bil 
for  damages  for  his  breach  of  contract  was  presented  to  him, 
at  the  beginning  of  the  busy  season  of  1874,  he  did  not  pay 
it,  though  told  that  if  he  did  not  pay  the  company  would  con- 
sider the  contract  broken  and  at  an  end.  The  plaintiff  denied 
that  he  refused  to  receive  any  ice  in  the  year.  1873,  and  swore 
that  Cheney,  the  manager  of  the  company,  in  the  early  part  of 
the  year  1873,  repeatedly  requested  him  to  supply  himself 
elsewhere,  as  the  company  was  temporarily  short  of  ice.  The 
referee  credited  the  testimony  of  the  plaintiff,  and  thought 
that  Cheney,  who  denied  having  made  any  such  request  or 
any  such  statement  to  the  plaintiff,  had  forgotten  the  facts ; 
and,  after  carefully  reading  the  testimony,  I  am  not  prepared 
to  say  that  the  referee  erred  in  his  conclusion.  If  he  did  not, 
then  the  refusal  of  the  company  to  furnish  ice  to  the  pontiff 
in  1874  and  1875  was  entirely  unjustifiable,  and  the  plaintiff  is 
entitled  to  recover  damages  at  the  rate  'stipulated  in  the  con- 
tract, viz.:  $1,539.25  for  the  year  1874,  and  $4,500  for  the 
year  1875,  making  in  all  $6,039.25.  After  the  defendant,  in 
1874,  refused  to  deliver  to  the  plaintiff  any  more  ice  under  the 
contract,  it  professed  its  willingness  to  sell  him  ice  at  the  mar- 
ket price,  which  was  a  good  deal  above  the  contract  rates,  and 
the  plaintiff  thereafter,  during  the  year  1874,  bought  of  the 
defendant,  at  the  market  price  for  those  who  had  no  contracts 
with  the  company,  ice,  for  which  he  paid  $5,676.27  more  than 
he  would  have  been  required  to  pay  if  it  had  been  furnished 
to  him  under  the  contract.  This  amount  the  referee  thought 
the  plaintiff  entitled  to  recover  from  the  defendant  as  money 
paid  by  compulsion  or  coercion.  In  his  opinion  the  referee 
cites  the  cases  of  Harmony  v.  JBingkam,  12  N.  Y.  99,  and 
Kemp  v.  The  Knickerbocker  Ice  Co.,  69  X.  Y.  45,  as  authori- 
ties for  his  decision.  Neither  of  the  cases  seems  to  me  to  sup- 
port his  views.  The  Kemp  case  was  decided  upon  the  ground 
that  somehow  Kemp  was  deceived  or  defrauded  by  the  com- 
pany, or  else  that  he  and  the  company  were  mutually  mistaken 
as  to  some  fact,  so  that  either  on  the  ground  of  fraud,  or  on 
the  ground  of  mistake,  Kemp  should  be  allowed  to  recover 
the  amount  which  he  had  paid  in  excess  of  the  contract  price 
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•for  a  portion  of  the  ice  sold  him  by  the  Knickerbocker  Ice 
Company  after  its  refusal  to  comply  with  its  contract.  In  this 
case  there  is  neither  mistake  nor  fraud,  so  that  the  Kemp  case 
is  no  authority  for  the  referee's  judgment.  The  case  of  Har- 
inony  v.  Binyliam  goes  no  farther  .than  to  hold  that  money 
paid  under  duress  of  goods  may  be  recovered  back.  That 
surely  does  not  support  the  referee's  conclusion.  It  is  true 
that  Judge  EDWARDS,  in  the  course  of  his  opinion,  in  Har- 
mony v.  Bingha/fn,)  comments  upon  several  cases  which  he 
says  seem  to  allow  of  a  recovery  of  money  paid  under  circum- 
stances of  great  urgency ;  but  the  court  did  not  decide  that 
anything  less  than  duress  of  person  or  of  goods  would  inval- 
idate a  payment  made  with  a  knowledge  of  the  facts.  In  this 
case  the  plaintiff  was  fully  apprised  of  all  the  facts,  and  made 
the  payments  in  excess  of  the  contract  price  because  he 
thought  it  for  the  advantage  of  his  business  to  do  so.  The 
wholesale  price  of  ice  was  high,  and  the  retail  price  was  per- 
haps raised  in  proportion,  if  not  out  of  all  proportion.  The 
plaintiff  was  not  in  any  stress ;  he  had  a  contract  with  the 
Knickerbocker  Ice  Company  at  the  same  time,  and  was  at  lib- 
erty to  buy  ice  from  any  other  dealer.  Ice  in  abundance  was 
to  be  had  in  the  Xew  York  market,  and  the  plaintiff  was  not 
compelled  to  accept  the  alternative  of  losing  his  trade  for 
want  of  the  means  of  supplying  his  customers,  or  submitting  to 
the  defendant's  extortionate  demands.  Besides,  the  contract 
evidently  contemplated  just  such  a  state  of  affairs  as  occurred. 
For  a  short  supply  the  defendant  was  not  responsible  ;  but,  if 
having  a  full  supply,  and  able  to  perform  its  contract  to  the 
uttermost,  it  refused  to  furnish  ice  as  it  had  agreed,  it  limited 
its  liability,  by  its  agreement  with  the  plaintiff,  to  the  payment 
of  $1  per  ton  as  damages.  It  matters  not  that  the  defendant 
had  ice  on  hand  which  it  ought,  by  the  terms  of  its  contract, 
to  have  delivered  at  the  price  named  in  the  instrument ;  it 
matters  not  that  its  breach  of  its  agreement  was  willful ;  it 
matters  not  that  it  offered  for  sale,  and  that  the  plaintiff 
bought,  at  a  high  price,  the  very  ice  Avhich  it  had  agreed  to 
sell  for  alow  price;  the  contract,  which  was  the  contract  of 
the  plaintiff  no  less  than  that  of  the  defendant,  in  effect  de- 
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clared  that  a  willful  refusal  to  receive,  or  to  deliver,  ice,  should 
involve  no  other  liability  to  the  injured  party  than  the  pay 
ment  of  $1  per  ton  by  the  party  in  default,  in  full  of  all  dam- 
ages. This  is,  as  I  understand  it,  the  meaning  of  the  agree- 
ment. The  damages  are  liquidated. 

The  judgment  should  be  modified  by  reducing  the  damages 
to  $6,039.25 ;  but,  as  the  damages  are  liquidated,  no  interest 
should  be  allowed  (•!  Wait's  Law  of  Actions  and  Defenses, 
137),  and  as  modified  the  judgment  should  be  affirmed  without 
costs  of  this  appeal.  The  costs  below  are  not  touched  by  this 
decision. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  modified  accordingly.* 


FREDERICK  A.  WARD,  AS  ASSIGNEE,  &c.,  OF  WELLINGTON  & 
KIDDER,  Respondent,  against  SIDNEY  WEBSTER,  SURVIVOR 
OF  WEBSTER  &  CRAIG,  Appellant. 

(Decided  April  5th,  'i860.) 

Where  property  is  seized  as  forfeited  to  the  government  of  the  United  States 
and  a  decree  of  forfeiture  is  subsequently  pronounced  by  the  court,  the 
title  of  the  owners  of  the  property  is  divested  at  the  time  of  seizure  ;  and 
a  remission  of  the  forfeiture  and  an  order  for  the  payment  to  the  owners 
of  part  of  the  avails  of  the  property  will  not  inure  to  the  benefit  of 
their  assignee  under  a  general  assignment  for  the  benefit  of  creditors  made 
after  the  seizure  and  before  the  time  of  such  remission  and  order  for 
payment. 

The  doctrine  of  estoppel  cannot  be  applied  to  prevent  an  attorney  denying 
the  right  of  his  client  to  the  proceeds  of  the  action  in  which  the  attorney 
has  been  retained. 

*  The  judgment  entered  upon  this  decision  was  modified,  on  appeal 
to  the  court  of  appeals,  by  adding  $1,748.22,  the  item  of  interest,  and  as 
modified  affirmed,  October  4th,  1881.  (See  86  N.  Y.  618.) 
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APPEAL  from  a  judgment  of  this  court  entered  on  the  re- 
port of  a  referee. 

The  action  was  brought  to  recover  from  James  B.  Craig 
and  Sidney  Webster,  co-partners  under  the  firm  name  of  Web- 
ster &  Craig,  and  attorneys  and  counselors  at  law,  money  re- 
ceived by  them  from  the  government  of  the  United  States,  as 
attorneys  of  the  firm  of  Wellington  &  Kidder,  of  which  linn. 
the  plaintiff  was  the  assignee  nnder  a  general  assignment  for 
the  benefit  of  creditors.  The  facts  are  stated  in  the  opinion. 
Pending  the  action,  the  defendant,  James  B.  Craig,  died,  and 
the  cause  was  continued  against  Sidney  Webster,  as  survivor. 
Upon  trial  before  a  referee,  he  found  for  the  plain:  'if,  and 
judgment  for  the  plaintiff  was  entered  on  his  report.  From. 
the  judgment  the  defendant  appealed. 

II.  J.  Begleij  and  C.  A.  Seward,  for  appellant. 
/Sidney  S.  Harris,  for  respondent. 

VAN  HOESEX,  J.  —  On  December  11,  1875,  an  information 
in  rem  was  filed  in  the  United  States  district  court,  for  this  dis 
trict,  for  the  condemnation  of  certain  distilled  spirits,  alleged- 
to  have  been  forfeited  to  the  United  States  by  reason  of 
the  fraudulent  acts  of  Wellington  &  Kidder.  Mr.  J.  B. 
Craig  was  employed  as  attorney  by  AVellington  &  Kidder  to 
defend  them  against  the  proceeding.  Within  a  short  time 
afterwards  various  other  proceedings,  some  criminal  and  some 
civil,  were  begun  by  the  United  States  against  Wellington  & 
Kidder,  in  all  which  Mr.  Craig  appeared  as  attorney  for  that 
firm.  Mr.  Craig  associated  with  himself  his  partner,  the  de- 
fendant Webster.  On  February  14,  1876,  Wellington  & 
Kidder  made  a  general  assignment  for  the  benefit  of  creditors 
to  the  plaintiff,  Ward.  It  becoming  apparent  to  Craig  that  he 
could  not  successfully  defend  the  suits  and  proceedings  which 
had  been  instituted  against  Wellington  &  Kidder,  he  deter- 
mined to  make  the  best  terms  possible  with  the  government, 
and  to  confess  the  forfeiture  of  the  spirits  against  which  the 


184  COURT  OF  COMMON  PLEAS. 

Ward  v.  Webster. 

information  had  been  filed,  and  to  apply  to  the  secretary  of 
the  treasury  for  the  remission  of  the  forfeiture.  This  was 
deemed  the  wisest  course,  because  if  the  forfeiture  were  re- 
mitted it  would  be  on  the  ground  that  Wellington  &  Kinder 
had  not  intentionally  violated  the  law,  and  if  they  were  inno- 
cent of  all  criminal  intent,  there  would  be  the  best  of  reasons 
for  discontinuing  the  criminal  proceedings  against  them,  and 
for  adjusting  the  civil  actions.  Besides,  a  remission  of  the  for- 
feiture would  involve  the  restoration  of  the  goods,  or  of  the 
whole  or  a  part  of  their  value.  It  is  not  shown  when  Mr. 
Craig  began  the  execution  of  his  plan  of  operations,  whether 
before  or  after  the  assignment  to  the  plaintiff,  but  he  did  con- 
fess the  forfeiture,  and  did  apply  to  the  secretary  of  the 
treasury  for  its  remission.  After  much  difficulty,  delay  and 
labor,  he  succeeded  in  obtaining  from  the  secretary  of  the 
treasury,  in  April,  1878,  a  remission  of  the  forfeiture,  and  an 
order  for  the  payment  to  the  petitioners,  Wellington  &  Kid- 
der,  of  a  part  of  the  avails  of  the  distilled  spirits,  which,  after 
the  confession  of  the  forfeiture,  had  been  sold  by  the  marshal. 
The  order  of  the  secretary  of  the  treasury  required  that  certain 
sums  should  be  deducted  from  the  amount  for  which  the  spirits 
had  been  sold,  and  these  sums  were  deducted  under  the  super- 
vision of  the  United  States  district  court,  which  finally  ordered 
that  the  residue  of  the  money  should  be  paid  to  Webster  & 
Craig,  the  attorneys  for  the  claimants. 

The  plaintiff  now  claims  that  he,  as  the  assignee  of  Wel- 
lington &  Kidder,  is  entitled  to  the  moneys  which  the  secre- 
tary of  the  treasury  directed  should  be  restored  to  the  peti- 
tioners, Wellington  &  Kidder.  He  certainly  is  not  entitled  to 
the  avails  of  the  spirits  unless  he  acquired  by  his  assignment  a 
title  to  the  spirits  themselves.  That  he  did  not  acquire.  Two 
months  prior  to  the  assignment  they  had  been  seized  by  the 
marshal  as  forfeited  to  the  government,  and  by  the  admission 
of  the  plaintiff's  assignors  they  were'  properly  seized,  and  had 
been  duly  forfeited.  A  confession  of  forfeiture  is  equivalent 
to  a  decree  of  forfeiture,  and  as  there  could  be  no  remission 
unless  there  had  been  a  forfeiture,  the  plaintiff,  who  is  seeking 
to  get  the  benefit  of  the  remission,  cannot  deny  the  validity  of 
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the  seizure  and  the  forfeiture.  When  a  forfeiture  is  complete 
depends  upon  the  language  of  the  statute  providing  that  for- 
feiture shall  be  a  punishment  for  a  violation  of  the  law.  In 
Fontaine  v.  The  Pliwiix  Ins.  Co.,  11  Johns.  203,  Judge 
YATES  said  that  where  the  statute  gives  two  remedies,  the  for- 
feiture of  a  vessel,  or  of  its  value,  there  the  remedy  was  at  the 
election  of  the  government,  and  that  the  property  would  not 
vest  in  the  government  until  it  had  been  seized ;  but  that  whero 
forfeiture  alone  had  been  named  as  the  statutory  penalty,  the 
owner  lost  his  right  to  the  property  when  the  act  was  com- 
mitted which  occasioned  the  forfeiture.  To  the  same  purport 
is  Kennedy  v.  Strong,  14  Johns.  120.  The  head-note  to  the 
case  of  Traccy  v.  Corse,  58  N.  Y.  143,  to  the  effect  that  the 
title  of  the  owner  of  property  is  not  divested  until  a  de- 
cree condemning  the  property  as  forfeited  has  been  pro- 
nounced, is  not  warranted  by  the  decision  of  the  court.  It 
is  true  that  Judge  ANDREWS,  arguendo,  expresses  some  doubt 
as  to  the  time  at  which  the  forfeiture  is  complete,  and  says 
that  the  title  of  the  government  to  forfeited  property  may  per- 
haps be  considered  inchoate  when  the  offense  is  committed, 
and  consummate  when  the  decree  of  condemnation  is  rendered; 
and  that  where  the  government,  after  seizing  property  as 
forfeited,  abandons  the  seizure,  the  title  of  the  owner  is  not 
divested ;  but  these  observations,  giving  them  all  the  force 
fairly  to  be  claimed  for  them,  do  not  conflict  with  the  rule  con- 
tended for  by  the  defendant,  that  where  property  is  seized  as 
forfeited,  and  the  forfeiture  is  afterwards  declared  by  the 
court,  the  title  of  the  owner  passes  from  him  at  the  time  of 
the  seizure,  so  that  thereafter  he  can  convey  no  title  to  any  per- 
son whomsoever.  The  spirits  were  seized  about  two  months 
before  the  assignment,  and  were  in  the  possession  of  the  gov- 
ernment from  the  time  of  the  seizure  till  they  were  sold  by 
the  marshal.  The  plaintiff  never  had  them  in  his  possession, 
and  he  participated  in  the  proceedings  which  admitted  that 
they  had  been  properly  seized,  and  that  they  had  incurred  for- 
feiture. Wellington  &  Kidder  had  no  title  to  them  after  the 
forfeiture  had  been  declared  by  the  decree,  or  by  what  was 
equivalent  to  a  decree — their  own  confession  ;  and  the  ueces- 
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sary  effect  of  the-  court's  action  was  to  determine  what  the 
rights  of  all  parties  were  at  the  time  the  proceedings  were  in- 
itiated. The  information  against  the  spirits  was  iiled  in 
December,  1ST5,  the  time  of  the  seizure,  and  thenceforth,  the 
rights  of  all  parties  being  fixed,  Wellington  &  Kidder  had  no 
interest  in  the-  spirits.  As  the  court  of  appeals  has  not,  to  my 
knowledge,  decided  that  when  a  statute  of  the  United  States 
declares  that  property  shall  be  forfeited,  the  government  acquires 
no  title  to  it  until  a  decree  of  forfeiture  has  been  pronounced, 
I  do  not  wish  to  be  considered  as  doubting  that  the  law  is  as 
it  is  said  to  be  in  the  two  cases  cited  from  Johnson's  reports. 
The  plaintiff  therefore  acquired  no  title  to  the  spirits  by  the 
assignment,  and  it  is  not  asserted  that  any  subsequent  convey- 
ance was  ever  made  to  him. 

The  plaintiff  contends,  however,  that  even  if  Wellington  & 
Kidder  had  no  title  to  the  spirits  after  tiie  condemnation,  the 
remission  of  the  forfeiture  operated  as  a  reversal  of  a  decree, 
and  that  thereafter  their  rights  were  the  same  as  though  no 
forfeiture  had  ever  been  incurred.  This  is  an  erroneous  view 
of  the  effect  of  the  remission.  It  reversed  nothing.  The  for- 
feiture stood.  Tiie  property,  or  a  portion,  was  given  back  to 
the  offenders,  not  because  the  condemnation  was  reversed  and 
set  aside,  but  because  they  had  not  willfully  violated  the  law 
They  were  guilty,  but,  to  use  the  phrase  sometimes  employed 
by  courts-martial,  guilty  without  criminality.  The  remission 
of  the  forfeiture  was  an  act  of  grace,  and  was  not  for  the  ben- 
efit of  the  assignee,  who  never  owned  the  forfeited  goods.  If 
property  confiscated  during  the  rebellion  should  hereafter  be 
restored  to  some  person  who  has  made  an  assignment  for  the 
benefit  of  creditors,  will  it  be  contended  that  the  assignment 
would  act  prospectively,  and  vest  the  property  in  the  assignee  ? 
The  remission  was  a  gift,  and  for  the  sole  beneiit  of  those  who 
had  been  injured  by  the  rigorous  application  of  the  law.  The 
money  not  being  property  owned  by  them  at  the  date  of  the 
assignment,  could  not  be  transferred  to  the  assignee  (Crow  v. 
Cotton,  7  Daly,  52). 

It  is  said,  however,  that  Mr.  Craig  and  the  defendant 
acknowledged  the  right  of  the  plaintiff  to  the  money  by 
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accepting  employment  from  him.  It  was  conceded  on  the 
trial  that  the  plaintiff  employed  the  defendant  and  Craig  to 
institute  the  proceedings  for  the  remission  of  the  forfeiture. 
From  this  the  plaintiff  argues  that  as  the  tenant  is  estopped 
from  denying  the  title  of  his  landlord,  and  as  the  bailee  is 
estopped  from  denying  the  title  of  his  bailor,  so  an  attorney  is 
estopped  from  denying  the  right  of  his  employer  to  the  fruits 
of  the  action  in  which  he  is  retained.  Xo  decision  was  cited 
in  which  the  doctrine  of  estoppel  was  ever  applied  in  this  way 
between  attorney  and  client,  nor  is  the  principle  at  all  applica- 
ble. Craig  and  the  defendant  were  employed  by  Wellington 
tfc  Kidder  before  the  assignment,  and  were  acting  as  attorneys 
for  that  firm  in  all  the  proceedings  growing  out  of  the  frauds 
with  which  they  were  charged.  The  plaintiff,  on  becoming 
assignee,  found  that  Craig  advised  an  application  fur  the  re- 
mission of  the  forfeiture,  and,  assuming  that  whatever  was  re- 
stored to  Wellington  &  Kidder  would  go  into  the  assigned 
estate,  he  employed  Craig  and  the  defendant  to  prosecute  the 
application  for  the  remission.  It  does  not  appear  that  the 
plaintiff  was  induced  by  anything  said  or  done  by  Craig  or  by 
the  defendant  to  employ  them,  or  that  the  plaintiff  has  in  any 
respect  altered  his  position  in  consequence  of  any  act  of  the 
defendant  or  of  Craig.  If  it  be  said  that  he  might  have  em- 
ployed other  attorneys  if  he  had  known  that  Webster  ct  Craig 
did  not  think  he  was  entitled  to  the  money  restored  by  the 
secretary  of  the  treasury,  it  is  a  sufficient  answer  to  say  that 
his  claim  to  that  money  could  not  be  affected  or  strengthened 
by  the  opinion  of  any  attorneys  respecting  it.  The  defendant 
did  not  receive  anything  from  the  plaintiff,  though  if  he  had 
received  a  fee,  I  think  the  case  would  not  have  been  altered. 
The  facts  were  known  to  the  plaintiff,  and  his  only  mistake 
was  in  supposing  that  the  law  would  give  to  him,  as  assignee, 
the  money  remitted  by  the  treasury  department  to  Wellington 
&  Kidder.  Wellington  &  Kidder,  the  original  employers  of 
Craig  and  the  defendant,  though  it  does  not  appear  that  they 
Lave  called  for  an  account,  or  demanded  any  money  from  the 
defendant,  may  claim  the  advantage  of  an  estoppel  with  far 
more  reason  than  their  assignee,  for  they  have  an  interest  in 
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the  money  restored  by  the  secretary,  while  the  assignee  has  np 
claim  upon  it.  It  is  not  pretended  that  the  defendant  ever 
agreed  to  account  to  the  plaintiff  for  such  moneys  as  the  secre- 
tary of  the  treasury  might  restore  ;  and  his  claim  comes  sim- 
ply to  this,  that  he  employed  the  defendant  to  prosecute  the 
application  for  the  remission  of  the  forfeiture,  knowing  that 
he  had  previously  been  employed  by  Wellington  &  Kidder, 
and  hoping,  probably  believing,  that  if  a  remission  were  pro- 
cured, money  would  couie  into  his  hands  as  assignee. 

I  think  that  the  judgment  should  be  reversed,  and  that  a 
new  trial  should  be  granted,  and  that  the  order  of  reference 
should  be  vacated. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred.  ' 
Judgment  reversed,  and  new  trial  ordered.* 


GEORGE  E.  SMITH,  Respondent,  against  WILLIAM  B.  DINSMORE, 
AS  PRESIDENT  OF  ADAMS  EXPRESS  COMPANY,  Appellants. 

(Decided  April  5th,  1880.) 

The  defendants  undertook  to  carry  for  the  plaintiff  certain  parcels,  and 
also  to  collect  from  the  consignees  upon  delivery  to  them  the  sums  in- 
dorsed upon  the  bills  of  lading,  each  of  which  was  marked  C.  O.  D. 
The  bills  of  lading  contained  a  stipulation  that  "in  no  event  should  the 
Adams  Express  Company,"  the  defendants,  "be  liable  for  any  loss  or  dam- 
age unless  the  claim  therefor  should  be  presented  to  them  in  writing  at 
their  office  within  30  days  after  the  date  of  the  bill  of  lading  in  a  statement 
to  which  the  receipt  given  to  the  shipper  should  be  annexed  ;"  and  a  further 
stipulation  iu  these  words  :  "if  any  sum  of  money  besides  the  charge  for 
transportation  is  to  be  collected  from  the  consignee  on  delivery  of  the 
above  described  property,  and  the  same  is  not  paid  within  30  days  from 
the  dale  of  the  bill  of  hiding,  the  shipper  agrees  that  this  company  may 
return  said  property  to  him  at  the  expiration  of  that  time,  subject  to  the 
conditions  of  this  receipt,  and  that  he  will  pay  the  charges  for  transpor- 
tation both  ways,  and  that  the  liability  of  thi:3  company  for  such  property 
while  in  its  possession  for  the  purpose  of  making  such  collection  shall  be 

*  The  order  entered  upon  this  decision  was  affirmed  by  the  court  of  ap- 
peals, aud  judgment  absolute  ordered  for  defendant,  January  24th,  1882, 
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that  of  warehousemen  only."  The  defendants  failed  to  collect  the 
amounts  due  on  the  parcels,  and  did  not  return  them  to  the  plaintiff. 
Held,  that  the  plaintiff  was  not  restricted  to  30  days,  but  was  entitled  to 
a  reasonable  lime  in  which  to  present  his  claim  against  the  defendants  for 
their  default. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city 
of  New  York  for  the  first  judicial  district. 

The  action  was  brought  to  recover  the  value  of  goods  de- 
livered by  the  plaintiff  to  the  defendants  as  carriers,  and  wh  ch 
the  defendants  had  not  delivered  to  the  consignees  nor  returned 

o 

to  the  plaintiff.  The  facts  are  stated  in  the  opinion.  Upon 
the  trial  in  the  district  court,  the  justice  rendered  judgment 
for  the  plaintiff.  From  the  judgment  the  defendants  appealed 
to  this  court. 

Blatqliford,  Seward,  Oriswold  &  Da  Costa,  for  appel- 
lants. 

A.  C.  &  Jf.  H.  Ellis,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — Where  there  is  a  total 
default  on  the,  part  of  the  carrier,  to  deliver  the  goods,  and 
upon  demand,  he  neithei  delivers  them,  nor  accounts  for  his 
failure  to  do  so,  an  action  will  lie  for  a  conversion,  if  brought 
within  six  years  from  the  time  of  the  demand,  which  was  the 
case  here  (Platt  v..IIibl)ard;  7  Cow.  500  ;  Anon.,  Salk.  655  ; 
Claflin  v.  Meyer,  75  N.  Y.  263  ;  BougJiton  v.  Flint,  74 
N.  Y.  481,  482 ;  Roberts  v.  Berdell,  52  N.  Y.  644). 

The  defendants  agreed,  not  only  to  carry  the  respective 
parcels  delivered  to  them  by  the  plaintiff,  for  that  purpose, 
but  also,  to  collect  for  the  plaintiff,  from  the  consignees  of  the 
packages,  upon  the  delivery  of  them,  the  sums  indorsed  upon 
the  bills  of  lading ;  each  of  the  bills  of  ladi*g  having  on  it 
the  letters  C.  O.  D.,  which  are  equivalent  to  the  words 
'•  collect  on  delivery,"  and  as  familiarly  understood  between 
the  parties  to  such  agreements,  mean  that  the  carrier  will  collect 
on  the  delivery  of  the  package,  from  the  consignee,  for  the 
consignor,  the  sum  specified  in  the  bill  of  lading. 
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It  was  provided,  in  the  bill  of  lading,  that  "  in  no  event 
should  the  Adams  Express  Company,"  the  defendants,  "  be 
liablo  for  any  loss  or  damage,  unless  the  claim  therefor  should 
be   presented  to  them,  in  writing,  at  their  office,   within  thirty 
days  after  the  date  of  the  bill  of  lading,  in  a  statement  to 
which   the  receipt  given   to  the  shipper  should  be  annexed." 
If  this  stipulation  applies  to  this  case,  it  was  a  condition  pre- 
cedent to  the  defendants'  liability ;  and  unless  complied  with, 
there   could  be  no  recovery    against   the   defendants,  by  the 
shipper,  for  loss  or  damage,  from   their  failure  to  deliver  the 
packages.     A  claim  in  writing,  with  the  receipt,  was  presented 
by  the  plaintiff  to  the  defendants,  at  their  office,  after  he  was 
advised  of  the  failure  to  deliver  the  packages;  but  he  was  un- 
able to   testify   that  it  was  presented  within  thirty  days  from 
the  dates  of  the  bills  of  lading — the  utmost  that  he  was  able 
to  swear  to  being,  that  it  was  some  time  between  fifteen  and 
sixty  days  from  the  date  of  the  bills  of  lading,  whicl*  did   not 
amo:int  to  proof  of  the  performance  of  the  condition.     It  is 
claimed  that,  as  the  defendants  made  no  objection  when  the 
claim  was  presented  at  their  office,  that  it  was  not  presented 
within  the  time  stipulated,  and  then,  and  from  time  to  time 
afterwards,  promised    that  they  would    trace    the   packages, 
that    they  waived  this  condition;    in    support  of  which,  two 
authorities  are  cited,  which  are  insurance  cases :     Greenfield 
v.   Massachusetts,  &a.    Ins.   Co.,  47  N.  Y.   430 ;  Bumstead 
v.    Dividend   Mutual    Ins.   Co.,   12   N.    Y.    81.       The  rule 
applied  in  these  cases,  however,  has  no  application  to  a  case 
like   this.      Where   preliminary  proofs   are   presented  to   an 
insurance   company,  and  they  are  insufficient  in  form,  or  for 
any  other  defect  or  omission,  the  company  is  bound  to  make 
the  objection  when  the  proofs  are  presented  ;  because,  if  the 
defect  is  then  called  to  the  attention  of  the  insured,  the  oppor- 
tunity is  afford  (111  to  him  to  supply  it ;  and  an   insurance  com- 
pany, in  such  a  case,  is  not  allowed,  when  an  action  is  brought 
against  it  to  recover  upon  the  policy,  to  evade  its  liability,  by 
reason  of  defects  in  the  preliminary  proofs,   which   good  faith 
on  its  part  required  that  it  should  have  called   to  the  attention 
of  the  insured  when   proofs  were  presented,    as  the  defects 
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might  have  been  supplied.  But  if  the  party  is  obliged  to  pre- 
sent his  claim  for  loss  within  a  certain  time,  and  he  wholly 
fails  to  do  so,  there  is  a  total  failure  of  the  condition,  which 
cannot  be  obviated  or  supplied  by  any  subsequent  act  on  his 
part.  There  is  no  reason,  therefore,  why  the  carrier  should 
object,  when  the  claim  is  presented,  that  it  was  not  presented 
within  the  stipulated  time  ;  and  there  is  no  waiver  of  the  con- 
dition on  his  part,  by  promising,  as  the  defendants  did  hero,  to 
try  and  find  the  packages,  and  re-deliver  them  to  the  plaintiff, 
if  they  could. 

The  agreement,  in  this  case,  however,  was  not  merely  for 
the  carriage  and  delivery  of  the  packages  ;  but  also  to  collect, 
for  the  plaintiff,  the  price  of  the  goods,  before  their  delivery  • 
which  might  involve  a  delay  that  would  not  arise  in  an  ordin- 
ary agreement  for  carriage,  where  the  article  can  be  delivered 
to  the  consignee,  at  once  and  unconditionally,  upon  its  reach- 
ing its  place  of  destination  ;  and  this  being  the  case,  the  de- 
fendants had  a  further  stipulation  in  the  bill  of  lading,  which, 
I  think,  qualifies,  in  such  a  case,  the  preceding  condition  that 
the  claim  of  loss  must  be  presented  within  thirty  days  from 
the-  date  of  the  bill  of  lading,  and  that,  in  no  event,  if  this  is 
not  done,  will  the  defendant  be  liable  for  loss  or  damage.  The 
further  and  last  stipulation,  in  the  bill  of  lading,-,  is  in  these 
words  :  "  If  any  sum  of  money,  besides  the  charge  for  trans- 
portation, is  to  be  collected  from  the  consignee  on  delivery  of 
the  above  described  property,  and  the  same  is  not  paid  within 
thirty  days  from  the  date  of  the  bill  of  lading,  the  shipper 
agrees  that  this  company  may  return  said  property  to  him.  at 
the  expiration  of  that  time,  subject  to  the  conditions  of  this 
receipt  ;  and  that  he  will  pay-  the  charges  for  transportation, 
botli  ways;  and  that  the  liability  of  this  company,  for  such 
property,  while  in  its  possession,  for  the  purpose  of  inaktnif 
such  collection,  shall  bo  that  of  warehousemen  only."  This 
provision  recognizes  that  it  may  not  be  in  the  power  of  the 
company  to  collect  the  price  of  the  goods,  when  they  otter 
upon  their  arrival  to  deliver  them  to  the  consignee,  and  con- 
templates that  they  may  be  kept  by  the  defendants  for  the 
purpose  of  collecting  the  price,  until  the  expiration  of  thirty 
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days  from  the  time  of  the  date  of  the  bill  of  lading,  which  is 
the  very  time  within  which,  by  the  previous  stipulation,  the 
shipper  is  bound  to  present  his  claim  in  writing,  for  loss  or 
damage,  at  the  office  of  the  company.  As  the  property, 
therefore,  may  be  retained  by  the  defendants,  under  their 
liability,  simply  as  warehousemen,  for  the  purpose  of  collect- 
ing what  is  to  be  paid  upon  the  packages,  by  the  consignee, 
before  the  delivery  of  the  parcels,  the  shipper  has  a  right,  in 
such  C.  O.  D.  agreements,  to  await  until  the  expiration  of  the 
thirty  days,  as  it  may  be  that  before  that  time  the  consignee 
will  pay  the  carrier  what  is  to  be  paid  upon  the  parcel,  and 
take  it.  The  reasonable  construction,  therefore,  is — taking 
both  stipulations  together — that  the  first  one  does  not,  and  was 
not  intended  to  apply  to  the  case  of  a  C.  O.  D.  delivery,  as 
the  package  is  to  be,  or  may  be,  detained  by  the  defendants  not 
as  carriers  but  under  the  responsibility  of  warehousemen  only, 
until  the  expiration  of  thirty  days  from  the  date  of  the  bill  of 
lading,  when  the  goods  are  to  be  returned  by  the  defendants 
to  the  shipper,  he  paying  the  costs  of  their  transportation  and 
re-transportation.  The  utmost,  in  my  judgment,  that  could  be 
required  under  this  last  stipulation  therefore  is,  that  the  defend- 
ants should  be  advised  within  a  reasonable  time,  that  the 
shipper  has,  a  claim  for  the  non-delivery  of  the  packages,  and 
failure  to  collect  what  was  due  upon  their  delivery,  or  to  re- 
turn them  to  the  shipper,  after  the  thirty  days  had  expired,  so 
that  the  defendants  may  have  the  opportunity  of  tracing  the 
packages,  finding  them,  if  they  can,  and  either  delivering  them 
to  the  consignee,  or  re-delivering  them  to  the  shipper ;  and, 
as  the  claim  was  made  at  least  within  sixty  days  from  the  time 
of  the  shipment,  it  was,  I  think,  within  a  reasonable  time, 
under- the  circumstances. 

The  averment,  in  the  complaint,  is  that  the  defendants 
have  failed  to  comply  with  the  terms  of  the  contract ;  that  they 
lias  not  paid  to  the  plaintiff  the  amounts  that  they  agreed  to  col- 
lect, nor  returned  the  goods.  That  a  demand  of  the  value  of 
the  goods,  or  the  return  of  them  to  the  plaintiff,  was  made, 
and  that  the  defendants  refused  and  still  refuse  to  comply  with. 
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the  demand,  to  the  plaintiff's  damage,  &c.,  &c.,  which,  upon 
the  demand  and  refusal  averred,  is  an  action  for  conversion. 

When  the  shipment  was  made,  the  plaintiff  was  in  partner- 
ship with  another  person.  The  partnership  has  been  dissolved, 
and  the  claim  was  assigned  to  the  plaintiff  by  his  partner  for 
the  nominal  consideration  of  $1.  Oral  proof  was  given  of  the 
assignment,  and  was  admissible,  as  the  plaintiff  showed  satis- 
factorily, that  the  instrument  of  assignment  had  been  lost  or 
mislaid,  and  that  he  had  been  unable  to  find  it,  after  a  reason- 
able search. 

The  judgment  should  be  affirmed. 

J.  F.  DALY,  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


TEEJE  P.  TERJESEN,  Respondent,  against  OLIVER  S.  CARTER, 
et  al.,  Appellants. 

(Decided  April  5th,  1880.) 

A  stipulation  in  a  bill  of  lading — "cargo  to  be  discharged  with  quick  dis- 
patch, as  customary,  or  to  fay  demurrage  at  £5  per  day  " — means  that  the 
manner  of  discharging  shall  be  with  as  quick  dispatch  as  is  customary  at 
the  port  of  delivery  ;  and  where  the  cargo  has  been  accepted  by  the  con- 
signees, and  by  the  custom  of  the  port  it  is  the  duty  of  the  consignees  to 
find  the  place  where  the  cargo  is  to  be  discharged,  and  they  refuse  so  to 
do,  they  will  be  liable  for  demurrage  arising  from  such  refusal. 

APPEAL  from  a  judgment  of  a  district  court  in  the  City  of 
New  York. 

The  action  was  brought  to  recover  demurrage  claimed 
under  a  stipulation  in  a  bill  of  lading.  The  facts  are  stated 
in  the  opinion.  Upon  the  trial  in  the  district  court  the  justice 
rendered  judgment  for  the  plaintiff.  From  the  judgment  the 
defendants  appealed  to  this  court. 
VOL.  IX.— 13 
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CHARLES  P.  DALY,  Chief  Justice. — The  stipulation  in  the 
bill  of  lading  was  in  these  words :  "  Cargo  to  be  discharged 
with  quick  dispatch,  as  customary,  or  to  pay  demurrage  at  £5 
sterling  per  day  ;"  and  the  defendants,  as  consignees,  by  accept- 
ing the  cargo,  were  bound  to  comply  with  the  requirements  of 
this  condition  (Morse  v.  Pcsant,  3  Abb.  Ct.  App.  Dec.  321). 

The  word  dispatch,  it  has  been  held,  when  employed  in 
stipulations  of  this  nature,  means  that  the  consignee  is  to  take 
the  cargo  as  rapidly  as  the  vessel  can  deliver  it  (Keen  v. 
Audenried,  5  Bened.  535  ;  Thatcher  v.  Boston  Gas  Light  Co., 
2  Lowell,  361 ;  Davis  v.  Wallace,  3  Cliff.  123 ;  -Sleeper  v.  Ping, 
8  Reporter,  357) ;  and  the  employment  of  the  words  "  as 
customary  "  manifestly  means  with  as  quick  dispatch  as  is  cus- 
tomary at  the  port  of  delivery. 

The  evidence  was  conflicting  as  to  what  the  custom  in  this 
respect  was  in  this  port ;  and  we  must  assume  that  the  judge 
relied  upon  the  testimony  of  the  plaintiff's  witnesses  as  to  the 
proof  of  it,  which  was  that  in  the  case  of  a  vessel  having  a  full 
cargo  of  iron  on  board,  it  was  the  duty  of  the  consignee  to 
whom  the  whole  of  the  cargo  was  assigned  to  find  a  place  for  the 
vessel  where  she  could  proceed  at  once  and  discharge  it ;  one 
of  the  reasons  for  such  custom  being  that  iron  was  not  allowed 
to  be  discharged  upon  certain  docks,  as  they  were  not  strong 
enough  to  sustain  the  weight  of  it,  and  that  it  was  only  on 
particular  docks  that  it  could  be  discharged.  The  consignees' 
clerk  when  he  heard,  as  he  testified,  in  the  news-room,  of  her 
arrival,  went  and  told  the  clerk  of  the  agent  of  the  vessel  that 
the  consignees  owned  the  rails,  but  had  no  preference  where  to 
discharge  them ;  that  the  captain  could  put  them  out  any- 
where where  they  could  be  weighed.  The  next  day  the  clerk 
of  the  vessel  and  the  captain  came  to  the  clerk  of  the  con- 
signees, and  said  the  captain  could  find  no  place  where  he  could 
discharge  the  railroad  iron,  and  wanted  the  consignees  to  de- 
signate some  place  where  he  should  discharge  it.  The  clerk 
answered  that  the  consignees  had  no  preference  ;  that  he  could 
put  it  out  anywhere  in  the  port  of  New  York,  or  in  Brooklyn, 
or  in  Jersey  City,  where  it  could  be  weighed.  To  which  the 
captain  said,  it  was  for  the  consignees  to  find  him  a  berth. 
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The  evidence  is  that  the  clerk  of  the  agent  of  the  vessel  and 
the  captain,  on  the  day  following  the  arrival  of  the  vessel,  told 
the  consignees  that  they  were  unable  to  procure  a  place  for 
the  ship,  and  would  expect  the  consignees  to  find  one ;  to 
wliich  they  received  substantially  the  same  reply,  that  the  con- 
signees did  not  care  where  they  discharged  the  rails,  in  the 
port  of  New  York  or  in  Jersey  City ;  declaring  that  if  the  ship 
did  not  discharge  them  the  consignees  would  hold  the  owner 
responsible  for  any  loss  arising  from  their  delay  in  doing  so. 
It  appears  from  this  that  they  took  the  ground,  which  they 
sought  unsuccessfully  on  the  trial  to  establish,  that  it  was  the 
duty  of  the  master  of  the  vessel,  or  her  agents  here,  to  find  a 
wharf  where  she  could  discharge  the  railroad  iron ;  and  that 
the  delay  in  the  discharge  of  it  and  claim  for  demurrage  arose 
from  their  refusal  to  do  so.  They  had  already  sold  the  rail- 
road iron,  and  they  told  the  purchasers  to  send  a  lighter  to  re- 
ceive it,  as  the  Atlantic  Dock,  into  which  the  vessel  had  gone, 
would  not  permit  the  iron  to  be  landed  at  that  dock.  A  lighter 
was  accordingly  sent,  by  which  a  considerable  part  of  the 
cargo  was  taken  away ;  and  the  discharge  of  it  was  somewhat 
retarded  by  the  fact  that  the  crew  of  the  vessel  discharged  it 
with  a  single  winch,  when  it  might  have  been  more  expedi- 
tiously  discharged  by  the  employment  of  stevedores ;  for 
which,  however,  the  judge  appears  to  have  made  an  allowance, 
for  he  did  not  give  the  full  amount  claimed  by  the  plaintiff. 

The  case,  I  think,  is  disposed  of  by  the  proof  of  the  cus- 
tom, assuming,  as  I  do,  that  the  words  "  as  customary  "  meant 
that  the  manner  of  discharging  should  be  in  accordance  with 
the  custom  established  in  this  port,  and  with  which,  it  may  be 
assumed,  the  parties  who  indorsed  the  stipulation  upon  the  bill 
of  lading  were  familiar.  The  case,  therefore,  can-  be  affirmed 
on  the  ground  that  the  judgment  is  sustained  by  the  conclu- 
sion to  which  it  must  be  inferred  from  his  decision  the  judge 
came,  that  by  the  custom  of  the  port  it  is  the  consignees,  and 
not  the  master  of  the  vessel  or  the  agents  of  her  owners,  who 
are  to  find  the  place  where  the  cargo,  in  such  a  case,  is  to  be 
discharged,  and  had  there  been  no  reference  in  the  stipulation 
to  the  custom,  and  the  words  had  simply  been  to  deliver  with 
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quick  dispatch,  the  conclusion,  as  matter  of  law,  in  my  opin- 
ion, would  have  been  the  same  (Davis  v.  Wallace,  3  Cliff.  123  ; 
Randall  v.  Lynch,  2  Campb.  352 ;  Rupp  v.  Lobach,  4  E.  D. 
Smith,  69 ;  Thacher  v.  Boston  Gas  Light  Co.,  2  Low.  361 ; 
Cross  v.  Beard,  26  N.  Y.  85  ;  Sleeper  v.  Ping,  8  Reporter, 
357 ;  Ashcroft  v.  Crow  Orchard  Colliery  Co.,  L.  R.,  9  Q.  B. 
540). 

The  actual  delay  was  eleven  days,  but  the  justice  only  al- 
lowed for  seven,  which  seems  to  cover  any  delay  that  could,  upon 
the  evidence,  be  attributed  to  the  act  of  a  master,  and  would 
cover  the  delay  of  Thanksgiving.  If  it  did  not  cover  Sunday, 
even  then  it  would  be  right ;  for  if  there  had  been  the  dis- 
patch stipulated  for,  the  vessel  could  have  gone  to  sea  upon 
Sunday,  which,  being  a  foreign  vessel,  she  could  have  done 
without  violating  any  regulation  of  the  port  or  of  our  laws. 

The  judgment  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


Louis  BOSWELL,  Respondent,  against  FERDINAND  WELSHOEFER, 

Appellant. 

(Decided  April  5th,  1880.) 

In  an  action  on  a  check  made  and  delivered  by  the  defendant  for  wines 
furnished  to  him  by  the  plaintiff,  a  defense  that  the  sale  of  the  wines  was 
in  violation  of  statute  must  be  pleaded  in  order  to  defeat  a  recovery. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city  of 
New  York. 

The  action  was  brought  to  recover  the  amount  of  a  check 
executed  by  the  defendant.  The  facts  are  stated  in  the 
opinion.  Judgment  was  rendered  for  the  plaintiff.  From  the 
judgment  the  defendant  appealed  to  this  court. 
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HOESEX,  J. — This  is  an  action  on  a  check  given  by 
the  defendant  to  the  plaintiff.  The  answer  was,  first,  a 
general  denial,  and,  secondly,  a  failure  of  consideration.  It 
appeared  by  the  evidence  that  the  defendant  went  to  the  house 
of  the  plaintiff  on  the  morning  of  September  9th,  1ST9,  and 
remained  there  till  the  12th.  "Whilst  there  he  called  for  wine, 
and  was  told  that  the  plaintiff  had  no  wine,  whereupon  lie 
said  that  if  the  plaintiff  would  send  out  and  procure  wine  he 
would  pay  $4  per  bottle  for  it.  Several  cases  of  champagne 
and  a  quantity  of  Rhine  wine  were  then  bought  by  the 
plaintiff,  and  furnished  to  the  defendant,  who,  in  company 
with  seven  others,  consumed  what  was  so  furnished.  On  the 
morning  of  the  llth  the  defendant  gave  his  checks  for  the 
wine,  though  he  remained  in  the  house  till  the  following  day. 
One  of  the  checks  was  paid,  but  the  other  was  not,  and  this 
action  is  brought  upon  the  latter  check.  The  defendant  was 
examined  as  a  witness  011  his  own  behalf,  and  did  not  deny  any 
of  the  statements  of  the  plaintiff  and  his  wife.  The  only 
reason  he  gave  for  not  paying  the  check  in  suit  was  that  it 
was  a  duplicate  check. 

The  defense  relied  on  at  the  trial  was  entirely  different 
from  the  defense  pleaded.  On  the  trial,  the  principal  point 
made  l>y  the  defendant  was  that  the  plaintiff  was  not  licensed 
to  sell  intoxicating  drink. 

The  evidence  that  the  plaintiff  did  not  keep  a  liquor  store, 
and  that  he  was  not  licensed  to  sell  liquor,  was  received,  not- 
withstanding the  plaintiff  duly  objected  to  it.  That  evidence 
was  not  admissible  under  the  pleadings,  and  it  constituted  no 
defense,  for  the  rule  is,  that  "  all  defenses  based  upon  the 
asserted  illegality  of  the  contract  in  suit,  which  admit  the  fact 
of  a  transaction  between  the  parties  purporting  to  be  an  agree- 
ment, and  apparently  binding,  but  which  insist  that  by  reason 
of  some  violation  of  the  law  the  same  is  illegal  and  void,  are 
new  matter,  and  must  be  set  up  in  the  answer  in  order  to  be 
provable  "  (Pomeroy's  Remedies,  §  708). 

The  case  of  Denton  \.  Loyan  (3  Mete.  43-4),  cited  by 
Ppmcroy,  is  one  in  which  this  rule  was  applied,  where  the 
action  was  by  an  innkeeper  for  liquor  sold  in  violation  of  a 
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statute  (see  also  Wait's  Law  &  Practice,  pp.  884,  885  and 
886). 

Even  though  the  evidence  may  have  shown  that  the  sale 
of  the  wine  was  in  violation  of  the  statute,  there  being  no  such 
defense  pleaded,  the  plaintiff  was  entitled  to  judgment 
(CfToole  v.  Garviu,  1  Hun,  92). 

There  is  nothing  in  the  allegation  that  the  plaintiff,  in  buy- 
ing the  wine,  acted  as  the  agent  of  the  defendant.  The  evi- 
dence gives  no  warrant  for  any  such  pretension. 

The  judgment  is  right,  and  should  be  affirmed. 

•  CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed. 


AAEON  AENOLD  et  al.,  Appellants,  against  IEA  A.  ALLEN, 

Respondent. 

(Decided  April  5th,  1880.) 

In  an  action  against  a  husband  for  necessaries  supplied  to  his  wife,  the  jury 
•were  instructed  that  "  the  plaintiff  must  prove,  in  order  to  recover,  that 
the  goods  sold  and  delivered  were  necessary  and  suitable  to  the  condition 
in  life  of  the  defendant's  wife;  that  she  was  not  otherwise  provided  for 
by  her  husband."  Held,  that  this  instruction  was  applicable  whether 
the  husband  and  wife  were  living  together  or  separately,  and  therefore 
covered  all  the  questions  of  law  on  that  branch  of  the  case. 

To  render  a  husband  liable  for  necessaries  furnished  to  his  wife,  it  is  not 
essential  that  he  should  have  refused  to  supply  them;  his  neglect  to  do  so 
will  make  him  equally  liable. 

A  wife,  who  had  been  living  with  her  husband  at  a  hotel,  went,  with  his 
consent,  to  live  at  a  house  owned  by  him,  under  an  agreement  that  she 
should  live  there  with  an  allowance  from  him  of  a  stated  amount,  until 
they  could  make  arrangements,  which  they  were  then  negotiating,  for  a 
separation.  The  husband  remained  at  the  hotel,  but  frequently  visited  the 
wife,  and  continued  matrimonial  cohabitation  with  her.  Held,  that  there 
was  no  separation  in  the  legal  sense,  such  as  would  affect  the  liability  of 
the  husband  for  necessaries,  supplied  to, the  wife. 

The  custom  of  a  tradesman  to  enter  in  his  books  the  names  of  married 
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women  who  deal  with  him,  although  the  credit  is  given  to  their  husbands, 
may  be  proved  in  explanation  of  such  entries  when  produced  in  evidence 
in  an  action  against  a  husband,  for  goods  charged  to  his  wife  in  the 
plaintiff's  books.  The  question  to  whom  the  credit  was  given  is  one  of 
intent,  and  is  the  controlling  issue. 

Where  the  defense  in  an  action  against  a  husband  for  necessaries  purchased 
by  his  wife  is,  that  the  wife  was,  at  the  time  of  the  purchase,  living 
separate  from  him,  evidence  tending  to  show  cruelty  and  ill  treatment  of 
the  wife  by  the  husband,  as  the  cause  of  the  alleged  separation,  and  the 
time  of  such  cruel  treatment,  is  not  objectionable  merely  on  the  ground 
of  immateriality. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court,  and  granting  a  new  trial. 

The  action  was  brought  to  recover  the  price  of  goods  sold 
and  delivered  by  the  plaintiffs  to  the  defendant's  wife,  alleged 
to  be  necessaries  for  her  use.  The  facts  are  stated  in  the 
opinion.  Upon  the  trial  the  jury  found  for  the  plaintiffs,  and 
judgment  for  the  plaintiffs  was  entered  on  the  verdict.  From 
the  judgment  the  defendant  appealed  to  the  general  term  of 
the  marine  court,  which  reversed  the  judgment,  and  ordered 
a  new  trial,  with  costs  to  abide  the  event,  for  errors  of  law 
committed  upon  the  trial.  From  this  order  of  the  general  term 
the  plaintiffs  appealed  to  this  court. 

Walter  S.  Cowles,  for  appellants. 
S.  V.  7?.  Cooper,  for  respondent. 

J.  F.  DALY,  J. — I  cannot  find  error  in  the  judge's  charge 
or  the  rulings  on  the  trial.  He  was  requested  to  charge  : 

"  Eighth.  The  plaintiff  must  prove,  in  order  to  recover  in 
this  action,  that  the  goods  sold  and  delivered  were  necessary  and 
suitable  to  the  condition  in  life  of  the  defendant's  wife ;  that  she 
was  not  otherwise  provided  for  by  her  husband."  This  covered 
all  the  questions  of  law  on  that  branch  of  the  case,  and  was  ap- 
plicable where  husband  and  wife  lived  together  and  where  they 
had  separated.  Charging  this  proposition  rendered  it  unneces- 
sary to  charge  the  5th,  6th  and  7th  requests,  for  it  covered  all 
that  was  proper  in  those  propositions.  The  defendant  was 
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not,  in  fact,  entitled  to  the  5th:  "That  to  entitle  the  plaint- 
iff to  recover  in  this  action  they  must  show  that  the  de- 
fendant refused  to  supply  his  wife  with  necessaries,"  nor  to 
the  6th  :  "  That  the  husband  is  liable  for  necessaries  furnished 
his  wife  by  tradesmen  only  when  he  refuses  to  furnish  them 
himself."  It  is  not  essential  that  a  husband  should  refuse 
to  supply  necessaries;  his  neglect  to  do  so  will  make  him 
equally  liable.  The  8th  request  laid  down  the  proper  rule, 
and  the  judge  properly  selected  that  to  charge  in  preference 
to  the  others.  The  7th  request  is  a  mere  re-statement  of  the 
principle  enunciated  in  the  8th,  and  the  judge  was  not  bound 
to  ring  all  the  changes  on  the  theme  which  counsel  seem  to 
have  desired.  The  7th  proposition  was :  "  The  husband  is 
not  liable  for  necessaries  furnished  his  wife,  when  he  supplies 
them  or  furnishes  money  to  buy  them."  This  was  covered  by 
charge  8th  :  "  That  the  plaintiff  must  prove,  in  order  to  re- 
cover in  this  action,  that  the  goods  sold  and  delivered  were 
necessary  and  suitable  to  the  condition  in  life  of  the  defendant's 
wife;  that  she  was  not  otherwise  provided  for  by  her 
husband." 

The  defendant's  llth  and  12th  requests  were  based  upon 
the  assumption  that  there  was  evidence  that  the  husband  and 
wife  had  separated  and  agreed  to  a  separation.  Unless  there 
was  a  question  of  fact  for  the  jury  as  to  a  separation,  or 
unless  the  evidence  showed  such  an  agreement,  those  requests 
were  not  proper. 

The  judge  charged  the  jury  as  matter  of  law  that  there 
was  no  separation,  and  the  evidence  sustains  his  view.  Mrs. 
Allen  went  (with  her  husband's  consent)  to  live  at  his  house, 
No.  313  "West  50th  street,  and  he  allowed  her  $15  per  week  ; 
but  he  visited  her  there  as  often  as  once  a  week,  by  his 
own  admission.  She  swears  he  visited  her  every  day  and 
sometimes  twice  or  three  times  a  day.  Her  testimony  shows 
a  cohabitation,  which  he  did  not  deny.  She  went  there  to 
live  between  August  1st  and  10th,  and  a  child  was  born  the 
ensuing  May.  He  swears  expressly  that  "  she  left  the  hotel 
on  an  arrangement  that  she  should  go  to  the  house  in  fiftieth 
street,  and  live  there  until  we  could  make  arrangements  which 
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we  were  then  negotiating  for  a  separation.  .  .  .  On  a 
final  separation  being  effected  I  was  to  give  her  the  house, 
subject  to  a  mortgage."  Upon  this  evidence  it  was  plain  that 
there  was  no  separation  in  the  legal  sense.  She  lived  in  his 
house,  and  he  boarded  at  a  hotel.  He  visited  her  frequently, 
enjoyed  his  rights  as  husband,  and  cohabited  with  her.  Co- 
habitation is  evidence  of  the  husband's  assent  to  contracts  made 
by  his  wife  for  necessaries  (.MoCutchen  v.  McGaJiay^  11 
Johns.  281). 

The  exceptions  to  the  rulings  of  the  court  as  to  evidence 
were  not  well  taken.  The  plaintiffs  were  properly  allowed  to 
explain  why  the  goods  were  charged  on  the  books  to  the  wife  and 
not  to  the  husband.  The  question  as  to  whom  credit  is  given  by  a 
tradesman  is  one  of  intent,  and  he  may  explain  entries  in  his 
books,  as  well  as  his  receipts,  and  similar  writings,  which  prima 
facie  contradict  his  assertions  on  the  subject.  The  custom  of 
the  plaintiffs  to  enter  in- their  ledger  the  names  of  the  ladies 
who  deal  with  them,  but  to  send  the  bills  to  the  husbands,  was 
the  explanation  offered  and  properly  received.  The  objection 
that  such  custom  must  be  universal  was  not  tenable  :  plaintiffs 
were  not  attempting  to  prove  a  usage  of  a  particular  trade  but 
only  to  explain  why  Mrs.  Allen's  name  instead  of  Mr.  Allen's 
appeared  on  their  books. 

The  defendant's  counsel,  on  his  cross-examination  of  the 
wife,  read  to  her  from  the  return  to  a  commission  (under  which 
her  evidence  had  been  taken  while  she  resided  in  another  state) 
an  answer  she  had  made  to  one  of  the  interrogatories,  and 
asked  her  "  Did  you  testify  to  that  ?"  Plaintiff  objected,  and 
the  court  sustained  the  objection.  The  objection  was  good. 
The  return  to  the  commission  showed  what  evidence  she  had 
there  given,  and  unless  defendant  based  some  question  material 
to  the  issue  upon  such  evidence,  it  was  improper  to  read  her 
answers  over  and  ask  her  if  she  had  given  them.  Counsel  for 
defendant  had  just  previously  asked  a  similar  question,  and 
had  not  followed  it  up  by  any  other  query.  It  was  not  too 
much  of  an  assumption  to  suppose  that  he  intended  to  prove 
her  evidence  under  the  commission  in  that  way,  which  he  had 
no  right  to  do.  The  court  did  not  rule  out  the  interrogatories 
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and  answers  in  the  return.     If  -defendant  wished  to  use  them 
to  impeach  plaintiff,  the  proper  course  was  to  read  them  to  the 


The  defendant  was  asked,  on  cross-examination,  on  what 
grounds  his  wife  obtained  her  divorce  from  him.  This  was 
objected  to  as  immaterial,  but  not  as  incompetent.  Testimony 
had  been  given  on  both  sides  as  to  alleged  cruel  treatment,  and 
defendant  on  his  direct  examination  had  testified  that  there 
had  been  no  cruelty.  He  also  volunteered  on  the  cross-exam- 
ination evidence  about  a  negotiation  between  him  and  his  wife 
for  a  divorce,  and  stated  that  it  was  ultimately  obtained  ''  under 
the  laws  of  that  state."  It  was  within  the  scope  of  cross-ex- 
amination to  inquire  whether  it  was  a  divorce  for  cruel  treat- 
ment. The  defendant  answered  that  it  was.  The  record 
would  have  been  the  best  evidence  on  the  point,  but  the  ob- 
jection to  the  query  was  not  put  on  that  ground. 

These  observations  apply  even  more  directly  to  the  objec- 
tion taken  to  a  subsequent  question  :  '•  When  was  the  subject 
first  brought  up  to  get  a  divorce  on  the  ground  of  violence  on 
your  part  towards  her  ?"  for  this  would  have  helped  to  confirm 
the  testimony  of  one  or  the  other  as  to  the  date  of  the  alleged 
cruel  treatment. 

The  court  refused  to  charge  defendant's  request  :  "  That  if 
the  goods  were  sold  and  delivered  to  the  wife  of  defendant  and 
charged  to  her  on  the  books  of  the  plaintiffs,-  the  plaintiffs 
cannot  recover."  The  request  omitted  an  essential  part  —  the 
question  as  to  whom  the  credit  was  given  —  and  was  therefore 
bad.  In  a  literal  sense  the  goods  were  sold  and  delivered  and 
charged  to  Mrs.  Allen,  and  such  a  proposition  as  defendant  de- 
sired to  be  laid  before  the  jury  might  work  considerable  mis- 
chief if  not  qualified  by  a  reference  to  the  controlling  issue  —  to 
whom  was  the  credit  given,  the  husband  or  wife.  The  counsel 
should  have  so  qualified  his  request.  The  court  was  not 
bound  to. 

The  order  of  the  general  term  of  the  marine  court,  grant- 
ing a  new  trial,  should  be  reversed,  and  the  judgment  of  the 
special  term  in  plaintiffs'  favor  should  be  affirmed,  with  costs. 
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CHARLES  P.  DALY,  Cli.  J.,  concurred. 

Order  reversed,  and  judgment   of  trial  term   of  marine 
court  affirmed,  with  costs. 


VIRGINIA  GIBBS,  Appellant,  against  THE  RICHMOND   COUNTY 
MUTUAL  INSURANCE  COMPANY,  Respondent. 

(Decided  April  5th,  1880.) 

The  charter  of  a  mutual  insurance  company  provided  that  every  person  who 
should  become  a  member  of  the  company  by  effecting  insurance  should, 
before  receiving  a  policy,  give  a  deposit  note  for  a  sum  to  be  determined 
by  the  directors.  Every  member  was  to  be  bound  for  losses  and  expenses 
in  proportion  to  the  amount  of  his  deposit  note,  and  all  personal  liabilities 
under  the  mutual  scheme  of  the  organization  were  to  be  ascertained  and 
imposed  by  the  amount  of  such  note.  In  cases  of  alienation  of  insured 
property  the  policies  on  the  property  transferred  were  to  become  void  ; 
but  the  grantee  or  alienee,  having  the  policy  assigned  to  him,  might  have 
it  ratified  and  confirmed  to  him,  by  giving  security  for  the  unpaid  portion 
of  his  assignor's  deposit  note,  and  thereby  be  "  entitled  to  all  the  rights 
and  privileges,  and  be  subject  to  all  the  liabilities  to  which  the  original 
party  to  whom  the  policy  issued  was  entitled  and  subjected."  Held,  that 
it  was  not  within  the  powers  of  the  directors,  officers  or  agents  of  the 
company  to  waive  a  compliance  by  the  assured  with  these  provisions, 
which  were  essentials  of  the  contract;  and  that  where  property  insured 
had  been  alienated,  and  the  policy  of  insurance  assigned  to  the  grantee, 
the  policy  could  not  be  revived  and  continued  in  favor  of  the  assignee  by 
a  verbal  notice  of  the  change  of  title  given  to  an  agent  of  the  company, 
and  the  subsequent  receipt  by  the  company,  through  such  agent,  of  pre- 
miums from  the  assignee. 

APPEAL  from  a  judgment  of  this  court,  entered  on  findings 
of  the  judge,  upon  trial  without  a  jury. 

The  action  was  brought  to  recover  the  amount  of  a  policy 
of  insurance  against  lire,  issued  by  the  defendant  upon  property 
owned  by  the  plaintiff  at  the  time  of  its  destruction  by  fire. 
The  facts  are  stated  in  the  opinion.  At  the  trial  a  jury  was 
waived  by  consent  of  the  parties,  and  the  judge  having  found 
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for  the  defendant,  judgment  for  defendant  was  entered  on  his 
findings.     From  the  judgment  the  plaintiff  appealed. 

George  De  Forrest  Lord,  for  appellant. 
William  Allen  Butler,  for  respondent. 

J.  F.  DALY,  J. — The  policy  of  insurance  assigned  by  Barrett 
o  the  plaintiff  at  the  time  she  purchased  from  him  the  prop- 
erty insured,  contained  a  condition  that  if  the  said  property 
should  be  sold  or  conveyed,  or  if  the  policy  should  be  assigned 
without  the  consent  of  the  company,  obtained  in  writing 
thereon,  the  policy  should  be  null  and  void.  If  the  plaintiff 
had  obtained  the  consent  of  the  company  in  writing  after  the 
conveyance  and  assignment  to  her,  it  would  have  operated  as  a 
waiver  of  the  forfeiture  incurred  by  the  transfer  of  title. 
(Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  Y.  526).  This 
consent  was  not  obtained.  The  plaintiff  had  also,  under  the 
act  incorporating  the  company,  the  privilege  of  obtaining  a 
ratification  and  confirmation  of  the  policy  to  herself,  for  her 
own  proper  use  and  benefit,  as  grantee  and  alienee  of  the  in- 
sured property,  provided  she  had,  within  thirty  days  next 
after  the  alienation  to  her,  given  security  to  the  satisfaction 
of  the  directors  for  the  unpaid  portion  of  Barrett's  premium 
note  (Act  of  1836,  ch.  86,  §  7).  This  course  was  not  pur- 
sued by  plaintiff.  She  claims,  however,  that  the  policy  was 
revived  and  continued  in  her  favor,  by  a  verbal  notice  given  to 
an  agent  of  the  company  of  the  change  of  title,  and  the  receipt 
by  the  company,  through  such  agent,  of  subsequent  premiums 
from  her. 

It  is  exceedingly  doubtful  whether  the  directors  of  the  com- 
pany, or  any  agent  with  authority  from  them,  has  power  to 
dispense  with  a  compliance,  on  the  part  of  persons  seeking  in- 
surance, of  the  statutory  provisions  requiring  the  giving  of 
deposit  or  premium  notes. 

The  parties  insured  by  the  company  become  members  of 
the  corporation,  and  each  member  is  bound  to  pay  its  losses 
and  necessary  expenses  in  proportion  to  the  amount  of  his 
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deposit  note.  The  amount  of  such  deposit  note  is  determined 
by  the  directors,  and  the  note  is  to  be  deposited  before  the 
policy  is  issued.  All  personal  liabilities,  under  the  mutual 
scheme  of  the  company's  organization,  are  ascertained  and  im- 
posed by  the  amount  of  such  note  (Same  act,  §§  6,  8,  9,  10, 
1 1).  In  case  of  transfers  of  policies,  the  assignee  must  give 
security  for  the  unpaid  portion  of  his  assignor's  deposit  note, 
and  "the  party  causing  such  security  to  be  given  shall  be 
entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all 
the  liabilities  to  which  the  original  party  to  whom  the  policy 
issued  was  entitled  and  subjected  under  this  act  "  (Act,  §  7). 
The  legislature  did  not  contemplate,  nor  authorize,  any  insur- 
ance by  this  company  other  than  of  its  own  members,  and  upon 
a  mutual  basis,  and  with  the  provision  for  the  payment  of  losses 
and  expenses  detailed  in  the  sections  cited.  To  waive  a  com- 
pliance, by  the  assured,  with  these  provisions,  seems  beyond 
the  powers  of  the  company ;  because  they  were  essentials  of 
the  contract,  and  not  matters  of  form,  nor  matters  within  the 
discretion  of  the  directors  to  exact  or  not,  or  which  admitted 
of  any  substitute  for  actual  performance  on  the  part  of  the  as- 
sured. The  property  insured  becomes  pledged  by  the  act  to  the 
company  as  security  for  the  liabilities  incurred,  but  the  personal 
security  of  the  members,  upon  their  deposit  notes,  is  the  primary 
recourse  intended  by  law,  and  there  seems  to  be  no  power  in  the 
directors,  officers  or  agents  of  the  company  to  dispense  with  it. 
The  legality  of  the  exercise  of  such  power  has  been  considered 
in  another  state,  and  the  conclusion  reached  by  the  court  is, 
,  that  the  officers  of  a  mutual  insurance  company  have  no  au- 
thority to  waive  those  provisions  of  the  by-laws  which  constitute 
the  essence  of  the  contract  (Brewer  v.  Chelsea  Mutual  Fire 
Ins.  Co.,  14  Gray,  203  ;  Mulrey  v.  Shawmut  Mutual  Ins.  Co., 
4:  Allen,  116).  This  may  be  said  more  forcibly  of  waiving 
provisions  of  a  statute  of  the  state,  which,  in  the  case  of  this 
defendant,  provides  for  the  making  of  its  contracts  of  in- 
surance. 

The  cases  in  this  state  are  not  in  conflict  with  this  view. 
In  Conover  v.  Mutual  Ins.  Co.  of  Albany  (3  Den.  254),  the 
question  discussed  was  the  agency  of  the  secretary  to  do  an  act, 
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which,  by  the  by-laws,  the  company  was  to  perform,  viz. :  give 
a  written  consent  to  an  assignment  of  the  policy.  It  was  held 
that  delegation  of  authority  from  the  company  to  him  was 
established  by  the  proof.  In  Masters  v.  Madison  County 
Mutual  Ins.  Co.  (11  Barb.  624),  it  was  held,  under  the  facts 
disclosed,  that  the  person  who  made  the  survey  of  the  premises 
to  be  insured,  acted  as  the  agent  of  the  company,  notwithstand- 
ing a  clause  in  the  policy  to  the  effect  that  he  should  be  deemed 
the  agent  of  the  applicant ;  and  his  omission,  in  filling  up  the 
application,  to  state  the  iucumbrances  on  the  property,  was  the 
act,  not  of  the  assured,  but  of  the  company.  The  other  cases 
cited  to  sustain  the  power  of  waiver  are  not  cases  of  mutual 
insurance  companies,  but  of  corporations  which  were  at  liberty 
to  make  such  contracts  of  insurance  as  they  pleased,  within 
general  limits  (Trustees  of  Baptist  Ch.  v.  Brooklyn  Fire  Ins. 
Co.,  19  JST.  Y.  305  ;  Van  Schaick  v.  Niagara  Fire  Ins.  Co., 
68  N.  Y.  434;  Ames  v.  New  York  Union  Ins.  Co.,  14  K 
Y.  253  ;  New  York  Central  Ins.  Co.  v.  National  Protection 
Ins.  Co.,  20  Barb.  468 ;  Goit  v.  National  Protection  Ins.  Co., 
25  Barb.  189 ;  WhitaJcer  v.  Farmers'  Union  Ins.  Co.,  29 
Barb.  312). 

It  seems  clear,  therefore,  that  the  directors  themselves  could 
not  waive  a  compliance  with  the  statute  as  to  the  giving  of  a 
deposit  note  ;  and  if  plaintiff  had  expressly  notified  them,  as  a 
body,  of  the  conveyance  to  her,  and  received  a  new  policy, 
without  complying  with  section  7  of  the  act  of  1836,  the 
insurance  would  be  unauthorized  and  ineffectual. 

On  the  question  of  fact  in  the  case,  I  am  also  of  opinion , 
that  if  the  company  and  its  duly  authorized  agent  had  power  to 
dispense  with  the  requirements  of  the  statute,  the  evidence  fails 
to  show  that  such  notice  was  given  to  Mr.  Lord,  the  agent,  by 
Mr.  Gibbs,  of  the  alienation  of  the  land  and  transfer  of  the  pol- 
icy as  would  enable  a  court  to  hold  that  the  minds  of  the  par- 
ties met  upon  any  point  essential  to  a  new  contract.  Mr. 
Gibbs  swears  that  he  said  to  the  agent,  referring  to  the  renewal 
receipt,  "  This  is  made  out  in  my  brother-in-law's  name,  and 
you  know  it  belongs  to  my  wife  :"  and  Mr.  Lord  said,  "  That  is 
all  right."  Mr.  Lord,  on  the  other  hand,  says  that  Mr.  Gibbs 
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told  liim  "  there  was  some  alteration  in  the  policy — some  change 
in  the  policy,"  and  that  he,  Lord,  said  "  if  there  was  any  alter- 
ation about  it,  I  referred  him  to  Judge  Metcalfe,  the  secretary 
of  the  company,  that  I  had  nothing  whatever  to  do  with  it." 
The  receipt  for  the  premium  then  paid  was  made  out  to  Alex- 
ander Barrett,  and  so  was  the  next  receipt,  taken  by  Mrs.  Gibbs. 
There  is  nothing  in  the  circumstances  to  corroborate  one  wit- 
ness more  than  the  other,  and  as  plaintiff  had  the  onus  of 
proving  the  notice  and  waiver,  she  failed  to  establish  it  by  an 
oath  against  an  oath  (Griffiths  v.  Ilardenbergh,  41  IT.  Y. 
464-471). 

The  judgment  should  be  affirmed,  with  costs. 


CIIAIJLES  P.  DALY,  Ch.  J.,  and  VAN  BKTJNT,  J.,  concurred. 

/ 
Judgment  affirmed,  with  costs. 


JOST  MOLLER  et   al.,  Appellants,  against  PHILIP  II.  TUSKA, 

Respondent. 

(Decided  April  5th,  1880.) 

The  plaintiffs,  who  were  vendors  of  certain  goods,  claiming  to  rescind  the 
sale  on  the  ground  that  the  vendees  were  insolvent  at  the  time  of  the  salfcv 
and  had  fraudulently  procured  the  sale  and  delivery  to  them,  brought  an 
action  of  claim  and  delivery  for  a  part  of  the  goods,  against  the  defend- 
ant, to  whom  they  had  been  transferred  by  the  alleged  fraudulent  vendees. 
Before  trial  of  the  action  the  plaintiffs  made  proof  of  a  claim,  which  in- 
cluded the  price  of  these  goods,  against  the  estate  of  the  original  vendees,  in 
bankruptcy,  and  received  from  their  assignee  a  dividend  on  the  claim  ; 
but  subsequently  the  assignee,  having  learned  of  the  action  of  claim  and 
delivery,  reclaimed  the  dividend  on  the  ground  that  the  action  was  a  dis- 
atiirmance  of  the  sale,  and  the  plaintiffs  thereupon  repaid  the  dividend 
to  him.  Held,  that  this  participation  in  the  proceedings  in  bankruptcy 
constituted  no  defense  to  the  action  for  recovery  of  the  goods.  The 
plaintiffs,  by  bringing  that  action,  made  their  election  to  disaffirm  the  sale 
and  pursue  the  goods  ;  and  the  subsequent  proof  of  debt  and  receipt 
of  money,  being,  under  the  circumstances,  their  sole  act,  was  ineffectual 
to  change  their  position. 
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APPEAL  from  a  judgment  of  this  court,  entered  upon  a  ver- 
dict of  a  jury  directed  by  the  court. 

The  action  was  commenced  on  December  19th,  1868,  to  re- 
cover twenty-five  barrels  of  sugar  which,  as  alleged,  the  de- 
fendant wrongfully  became  possessed  of  and  detained.  The 
facts  proved  were,  that  a  firm  of  Yalk  Bros,  had  purchased 
these  goods  from  plaintiffs  between  November  llth  and  De- 
cember 8th,  1868  ;  that,  as  plaintiffs  contend,  Yalk  Bros,  were 
insolvent  at  the  time,  and  fraudulently  procured  the  sale  and 
delivery  to  them  ;  on  discovering  which  fraud,  plaintiffs  elected 
to  rescind  the  sale,  and  brought  this  action  to  recover  part  of 
the  goods,  twenty-five  barrels,  or  the  value  thereof,  from  the  de- 
fendant, to  whom  Yalk  Bros,  had  transferred  the  goods,  but 
who  was  not,  as  plaintiffs  contend,  a  bonafide  purchaser.  The 
defendant  answered,  setting  up  title  in  himself. 

While  the  cause  was  at  issue,  the  plaintiffs  made  proof  of 
a  claim  against  Yalk  Bros,  for  the  purchase-price  of  these 
goods,  with  others  they  had  sold  that  firm.  The  proof  in  bank- 
ruptcy was  made  on  October  27th,  1873.  On  December  17th, 
1873,  plaintiffs  received  a  dividend  on  their  claim  from  the 
assignee  in  bankruptcy,  amounting  to  $133.83.  On  May  13th, 
1878,  the  assignee  in  bankruptcy  demanded  of  plaintiffs,  that 
such  dividend  should  be  returned  to  him,  on  the  ground  that 
he  had  learned  that  previous  to  their  filing  the  claim  for  proof 
of  debt  against  the  estate  of  Yalk  Bros.,  bankrupts,  they  had 
commenced  this  action,  and  that  such  action  was  a  disaffirmance 
of  the  sale.  In  compliance  with  this  demand,  the  plaintiffs 
repaid  to  the  assignee  m.  bankruptcy,  on  May  13th,  1878,  the 
dividend,  $133.83,  and  received  his  receipt. 

The  learned  judge  at  the  trial  held  that  proving  the  debt  in 
bankruptcy,  and  receiving  the  dividend  thereon,  was  an  af- 
firmance of  the  sale  to  Yalk  Bros.,  and  that  the  subsequent  re- 
payment to  the  assignee  in  bankruptcy  of  such  dividend,  did 
not  affect  the  affirmance ;  and  directed  the  jury  to  find  for  the 
defendant,  exceptions  to  be  heard  in  the  first  instance  at  the 
general  term.  Judgment  was  entered  on  the  verdict  for  the 
defendant,  for  a  return  of  the  property,  or  for  its  value  if  a  re- 
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turn  could  not  be  had,  with  damages  for  its  detention.     From 
the  judgment  the  plaintiffs  appealed. 

John  McKeon  and  A.  J.  Vanderpoel,  for  appellants. 
S.  W.  FuUerton,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
commencement  of  this  action  to  recover  the  goods  was  an 
election  by  plaintiffs  to  disaffirm  the  contract  of  sale,  and 
having  taken  that  step  their  rights  were  determined,  and  no 
power  of  election  or  discretion  remained  in  them.  They 
were  bound  to  follow  the  goods,  and  the  right  to  claim  the 
price  was  forever  gone  (Morris  v.  Itexford,  18  N.  Y.  552, 
and  cases  cited). 

But  notwithstanding  the  pendency  of  the  action  which 
plaintiffs  had  elected  to  bring,  the  plaintiffs  and  Valk  Bros., 
or  their  representatives  and  transferees,  might,  of  course, 
afterwards  agree  to  consider  the  sale  valid  and  to  settle  upon 
that  basis ;  and  upon  that  principle,  if  plaintiffs  had,  after 
the  bringing  of  Jhis  action,  commenced  another  for  the,  price, 
and  defendant  had  suffered  a  recovery  therefor,  su'-h  judg- 
ment would  defeat  a  recovery  in  this  action  (Einaey  v. 
Kiernan,  49  N.  Y.  165). 

The  mere  bringing  of  an  action  for  the  price,  while  Ihe  ac- 
tion for  the  goods  is  pending,  will  not  affect  the  n^hts  of  the 
parties  as  fixed  by  the  original  election,  because  the  second 
action  is  the  act  of  the  vendor  only,  who  caanot  change  his 
position  or  his  remedy,  or  affect  the  rights  of  the  vendee 
without  the  latter's  concurrence  (Same  case).  If  the  vendee 
suffered  a  recovery  in  the  second  action  it  would  indicate  his 
consent  to  a  re-establishment  of  the  sale,  and  be  as  effectual 
as  if  the  parties  had  met  and  entered  into  an  agreement  to 
that  end. 

If  it  be  conceded  that  the  assignee  in  bankruptcy  of  the 

alleged    fraudulent  vendee  is  such    a   representative   of   the 

latter  as  to  make  an  agreement  with  the  vendor,  or  to  suffer 

any  default,  or  to  give  a  consent,  make  a  concession  or  ad- 

VOL.  IX.— 14 
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mission  effectual  to  restore  the  debt  which  the  rescission  of 
the  sale  has  canceled,  it  is  evident  that  such  act,  agreement, 
consent  or  concession  of  the  assignee  must  be  with  knowledge 
of  the  facts  and  with  the  intention  to  produce  the  result  indi- 
cated, in  order  to  be  effectual  for  any  purpose. 

It  was  on  this  theory,  of  course,  that  the  assignee,  when  he 
discovered  that  the  vendors  had  disaffirmed  the  sale  prior  to 
proving  their  claim  in  bankruptcy,  reclaimed  the  dividend 
he  had  paid.  He  was  evidently  in  a  position  to  enforce  re- 
payment, for  the  plaintiffs  had  no  claim  whatever  for  debt 
against  Yalk  Bros.,  when  they  assumed  to  prove  a  debt  in 
bankruptcy,  and  had  no  more  right  to  retain  the  dividend  than 
to  claim  it. 

Under  these  circumstances,  as  the  assignee-  in  bankruptcy 
chose  to  reclaim  the  dividend,  and  the  plaintiffs'  proof  of  debt 
and  receipt  of  the  money  was  their  sole  act,  which,  under  the 
authorities,  was  ineffectual  to  change  their  position  (having 
once  made  the  election  to  pursue  the  goods  and  rescind  the 
debt),  the  evidence  concerning  the  proceedings  in  bankruptcy 
constituted  no  defense. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event. 

CHARLES  P.  DALY,  Ch.  J.  and  LARREMOKE,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  event.* 

*  The  order  entered  on  this  decision  was  affirmed,  and  judgment  abso- 
lute for  the  plaintiffs  ordered  by  the  court  of  appeals,  December  13th,  1881. 
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LAURA  K.  WEBER,   Appellant,   against  LEWIS  WEBER,   Re- 

spondent. 

(Decided  April  5th,  1880.) 

The  defendant,  the  plaintiff's  father,  deposited  in  a  savings  bank  a  sum  of 
money  upon  an  account  then  opened  by  the  bank  in  the  name  of  the  de- 
fendant "in  trust  for"  the  plaintiff.  He  made  the  deposit  in  this  form 
for  the  purpose  of  obtaining  the  highest  rate  of  interest  which  the  bank 
allowed,  and  not  intending  to  part  with  the  ownership  or  right  of  receiv- 
ing back  the  money  from  the  bank,  nor  to  make  a  gift  or  transfer  of  it,  or 
any  part  of  it,  to  the  plaintiff  ;  and  upon  an  agreement  with  the  bank  that 
the  money,  or  any  part  of  it,  should  not  be  withdrawn  from  the  bank  with- 
out the  production  of  the  bank-book,  which  he  retained  in  his  own  posses- 
sion. He  afterwards  withdrew  a  part  of  the  sum  deposited,  llcld,  that 
the  circumstances  under  which  such  a  deposit  is  made  are  admissible  to 
vary  or  explain  its  apparent  character  as  a  trust;  that  there  was  no  intent 
on  the  part  of  the  defendant  to  create  any  trust  in  this  fund  for  the  plaint- 
iff, and  that  he  created  none. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  on  findings  of  the  judge  upon  trial  without  a 


The  action  was  brought  to  recover  from  a  savings  bank 
money  deposited  in  the  bank  by  the  father  of  the  plaintiff. 
By  an  order  of  interpleader,  the  plaintiff's  father,  who  also 
made  claim  to  the  money,  was  substituted  as  defendant  instead 
of  the  bank.  A  trial  by  jury  having  been  waived  by  consent, 
the  cause  was  tried  before  a  justice  of  the  marine  court,  who 
found  for  the  defendant,  and  judgment  for  the  defendant  was 
entered  on  his  findings.  From  the  judgment  the  plaintiff  ap- 
pealed to  the  general  term  of  that  court,  which  affirmed  the 
judgment  ;  and  from  the  judgment  of  affirmance  the  plaintiff 
appealed  to  this  court. 

Geo.  8.  Wilkes,  for  appellant. 
Peter  Cook,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — The  findings  of  fact  of 
the  justice  are  not  questioned  by  the  appellant;  the  only 
question  raised  by  him,  upon  the  facts  as  found,  being  a  ques- 
tion of  law. 

It  appears,  by  the  findings,  that  the  defendant  is  the  father 
of  the  plaintiff ;  that  he  deposited  with  the  Bank  of  Savings  in 
this  city,  the  sum  of  $325,  and  opened  an  account  with  the 
bank,  the  record  of  which,  in  his  bank-book,  is  as  follows : 
"  Dr.  The  Bank  for  Savings,  in  the  city  of  New  York,  in 
account  with  Lewis  Weber,  in  trust  for  daughter,  Laura  K." 
That  he  made  this  deposit  in  this  form,  in  order  to  receive  the 
highest  rate  of  interest  which  the  Bank  for  Savings  allowed, 
and  had  no  intention  of  parting  with  the  ownership  of  the 
money  or  the  right  of  receiving  it  back  from  the  bank,  nor 
any  intention  to  make  a  gift  or  transfer  of  it,  or  of  any  part  of 
it,  to  the  plaintiff,  his  daughter,  Laura  K.  That  to  protect  him- 
self against  any  claim  on  the  part  of  the  plaintiff,  he  entered 
into  an  agreement  and  condition  with  the  bank,  that  the  money, 
nor  any  part  of  it,  should  be  drawn  without  the  production  of 
the  bank-book,  which  he  retained  in  his  own  possession  ;  and 
that,  since  he  made  the  deposit,  he  drew  from  the  bank  a  part 
of  the  sum  deposited,  so  that,  at  the  commencement  of  this  ac- 
tion, there  remained  but  a  balance  of  $273.56. 

The  judge  below  decided  upon  this  state  of  facts  that  the 
defendant  did  not  intend,  and  did  not,  in  fact  or  in  law,  make 
or  create  any  trust  in  favor  of  his  daughter,  Laura  K.,  in  the 
money  so  deposited  ;  and  his  decision  was  affirmed  by  the 
general  term  of  the  marine  court.  The  judge  who  tried  the 
cause,  Judge  SHEKIDAN,  has  set  forth  the  reasons  which  justify, 
in  my  opinion,  the  conclusion  at  which  he  arrived.  Judge  VAN 
VOEST,  at  the  special  term,  in  the  supreme  court,  irf  a  similar 
action,  brought  by  another  daughter,  to  recover  another  deposit, 
made  in  the  savings  bank  by  the  defendant,  in  like  form,  as  in 
trust  for  her,  and  under  exactly  the  like  circumstances,  held,  in 
a  very  satisfactory  opinion,  that  no  trust  was  created  thereby 
in  the  daughter ;  and  in  an  application  made  to  me,  at  the 
special  term,  to  remove  the  defendant  as  trustee,  that  the  alleged 
cestui  que  trust  might,  by  that  means,  reach  the  money 


NEW  YOKK— APEIL,  1880.  213 

Weber  v.  Weber. 

deposited,  which  was  denied,  I  expressed  so  fully  my  views 
of  the  transaction,  so  far  as  regards  its  effect  to  create  a  trust  in 
any  of  the  children,  that  it  is  unnecessary  now  that  I  should 
repeat  what  was  then  said,  to  show  that  no  trust  was  created. 

The  motive  for  placing  the  moneys  deposited,  in  sums 
under  $500,  in  the  names  of  the  defendant's  children,  was,  as 
he  testified,  to  get  a  larger  amount  of  interest,  as  it  is  well 
known,  in  this  city,  that  many  of  the  savings  banks  allow  or  have 
heretofore  allowed  a  larger  rate  of  interest  on  sums  under  $500, 
than  for  an  amount  beyond  that,  which  is  done,  in  consonance 
with  the  benevolent  object  of  such  institutions,  as  an  induce- 
ment to  lead  persons  of  small  means  into  the  habit  of  saving, 
by  giving  them,  upon  the  small  sums  they  deposit,  a  greater 
rate  of  interest  than  is  given  to  those  who  have  larger  amounts 
to  deposit. 

It  was  left  an  open  question  in  the  case  of  Martin  v. 
Funk  (75  N.  Y.  134),  whether  surrounding  circumstances 
may  not  be  shown  to  vary  or  explain  the  apparent  character 
of  such  a  deposit,  and  the  intent  with  which  it  was  made. 
I  entertain  no  doubt  in  my  mind,  that  this  can  be  done  in 
any  case  of  such  a  deposit ;  and,  in  my  opinion,  the  circum- 
stances of  this  case  clearly  established  that  there  was  no  in- 
tent upon  the  part  of  the  defendant  to  create  any  trust  in 
this  fund  for  the  plaintiff,  and  that  he  created  none. 

The  judgment  should  be  affirmed. 

J.  F.  DALY  and  VAN  E.OESEN,  JJ.,  concurred. 
Judgment  affirmed. 
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EDWARD  ECKHARD,  Respondent,  against  EDWARD  DONOHUE, 

Appellant. 

(Decided  April  5th,  1880). 

Under  the  act  of  1872,  entitled  "  An  act  for  the  protection  of  livery  stable 
keepers  and  other  persons  keeping  horses  at  livery  or  pasture  "  (L.  1872,  c. 
498),  when  the  owner  of  a  horse  demands  it  from  a  livery  stable  keeper 
without  offering  to  pay  to  him  his  charges  for  keeping  it,  the  livery  stable 
keeper  is  entitled  to  a  reasonable  time  thereafter  in  which  to  make  up  the 
account  of  what  is  due^and  serve  it,  with  the  notice  of  lien  in  the  man- 
ner required  by  the  statute.  The  act,  being  remedial,  must  be  liberally 
construed  to  give  full  effect  to  the  remedy. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city  of 
New  York. 

This  was  an  action  of  replevin  for  a  horse,  alleged  to  be 
wrongfully  detained  by  the  defendant  from  the  plaintiff.  The 
facts  are  stated  in  the  opinion.  Upon  trial  in  the  district  court, 
the  justice  rendered  judgment  for  the  plaintiff.  From  the 
judgment  the  defendant  appealed  to  this  court. 

CHARLES  P.  DALY,  Chief  Justice. — There  was  conflict 
between  the  plaintiff  and  the  defendant,  as  to  whether  the 
defendant  refused  to  give  the  plaintiff  the  horse,  when  he 
called  for  it,  on  September  12th,  1878,  unless  he  gave  some 
money,  as  there  was  then,  according  to  the  defendant's  ac- 
count $150  due  for  the  keeping  of  the  horse ;  and  conflict 
also  as  to  the  amount  that  was  due ;  but  the  jus'tice  did  not  pass 
upon  these  questions  of  fact.  He  decided  the  case  in  favor  of 
the  plaintiff,  upon  the  ground  simply  that  the  defendant  had 
refused  to  give  the  horse  when  the  plaintiff  called  for  it ;  the 
defendant,  at  that  time,  not  having  acquired  a  lien  in  the  man- 
ner provided  by  statute.  He  held  that  this  refusal  was  wrong- 
ful ;  and  that  the  service  of  the  bill  of  the  charges  and  a  notice 
of  lien  in  the  manner  provided  by  statute,  on  the  same  day, 
some  four  or  five  hours  afterwards,  did  not  give  the  defend- 
ant any  right  to  retain  the  horse  thereafter,  by  virtue  of  the 
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service  of  notice  in  writing  of  the  lien;  and  held  that  the 
action  of  replevin,  which  was  brought  two  days  thereafter,  "for 
a  wrongful  detention,  was  well  brought ;  the  refusal  on  the 
morning  of  the  12th,  before  the  notice  of  lien,  being  sufficient 
to  create  a  cause  of  action. 

The  construction  which  the  justice  put  on  the  statute  was  a 
very  narrow  and  technical  one  in  its  application  to  the  facts  of 
this  case ;  and  the  justice  himself  felt  it  to  be  so,  for  he  says, 
at  the  close  of  his  opinion,  "  I  should  be  glad,  if  I  could  come 
to  a  different  conclusion.  The  money  is  due  for  the  keeping 
of  the  horse,  and  there  ought  to  be  a  lien.in  the  case ;  but  there 
is  not,  in  my  judgment." 

The  statute  is  a  remedial  one  :  it  gives  a  new  remedy,  and  a 
very  just  one,  for  the  protection  of  persons  keeping  horses  at 
livery  or  pasture.  It  is  declared  to  be  "an  act  for  the  protec- 
tion of  livery  stable  keepers,  and  other  persons  keeping  horses 
at  livery  or  pasture ; "  and  all  such  statutes  are  to  be  liberally 
construed  so  as  to  give  full  effect  to  the  remedy,  in  view  of  the 
beneficial  purpose  contemplated  by  them  (Iludler  v.  Golden, 
36  K  Y.  447  ;  Weed  v.  Tucker,  19  Id.  433). 

In  this  case,  the  plaintiff,  who  was  a  butcher,  had  kept  his 
horse  in  the  defendant's  stable,  from  the  10th  of  January, 
1878,  to  the  day  of  the  demand — the  12th  of  September,  fol- 
lowing ;  during  which  time  he  made  partial  payments,  and  f  ur- 
nislied  the  defendant  with  meat;  but  the  charges  for  keeping 
the  horse  generally  exceeded  the  meat  supplied ;  the  payments 
made  were  small,  and  it  appeared  from  the  defendant's  ac- 
count, which  was  regularly  kept  in  his  books,  from  day  to 
day,  that  on  the  morning  of  the  12th  of  September,  there  was 
a  large  balance  due  the  defendant,  amounting  to  $150.94.  A 
day  or  two  before  that,  the  plaintiff  sold  a  wagon,  from  the 
proceeds  of  which,  the  defendant  expected  that  he  would  pay 
something  to  reduce  this  amount,  which  he  did  not;  and  it  was 

o  / 

for  that  reason,  that  the  defendant,  as  he  testified,  refused  to 
allow  him  to  take  the  horse  out  when  he  came  for  it  that  day 
as  usual.  The  plaintiff  testified  that,  when  he  called,  between 
7  and  S  o'clock  in  the  morning,  to  get  his  horse  and  cart,  the 
defendant  simply  refused  to  give  it  to  him,  without  offering  any 


216  COURT  OF  COMMON  PLEAS. 

Eckhard  v.  Donohue. 

reason ;  a  very  improbable  statement,  where  he  is  contradicted 
by  an  account  given  by  the  defendant  of  what  occurred,  which 
is  more  natural  and  probable  ;  that  is,  that  the  defendant  com- 
plained that  the  plaintiff  did  not  pay  him  anything  from  the 
proceeds  of  the  wagon ;  and  said  to  him,  "  Leave  that  horse 
there  until  you  get  me  some  money,"  and  that  the  plaintiff 
afterwards  returned  and  said :  "  If  I  get  you  $15  and  $5  to- 
morrow, can  I  go  out  to-morrow  ?"  and  that  the  defendant  said, 
"yes."  That  he  afterwards  returned  with  another  man,  who 
claimed  that  he  had  owned  the  horse ;  upon  which,  the  defend- 
ant told  the  other  man  that  the  plaintiff  owed  him  a  good  deal 
of  money  ;  that  he  had  sold  a  light  wagon,  and  promised  to  give 
him  some  money,  but  gave  him  none  ;  and  that  the  man  then 
turned  to  the  plaintiff  and  said :  "  Why  didn't  you  pay  the  man 
the  board  for  the  horse  ?  I  pay  you  the  board  for  this  horse  ; " 
and  that  the  plaintiff  made  no  reply.  That  the  man  claimed, 
however,  to  own  the  horse ;  upon  which  the  defendant  asked 
him  if  he  would  pay  what  was  due  ;  to  which  he  answered  that 
he  would  not,  but  that  he  would  get  the  horse  out ;  and 
upon  their  leaving,  the  defendant  had  the  bill  duly  made  out, 
which  was  a  very  long  one,  embracing  about  forty  items  of 
charges  and  credits,  over  a  period  of  eight  months ;  and  went 
to  his  lawyer  and  had  a  notice  of  lien  prepared  under  the  stat- 
ute, which  was  served,  with  the  bill  of  charges  or  account, 
upon  the  plaintiff,  the  same  day,  about  one  o'clock. 

This,  in  my  judgment,  was  sufficient  to  obtain  a  lien,  under 
the  statute,  for  the  amount  that  was  due.  The  statute  requires, 
to  obtain  the  lien,  that  not  only  a  notice  in  writing  must  be 
given,  of  the  intention  to  retain  the  horse  or  horses  until  the 
charges  are  paid  ;  but  that  such  a  notice  must  embrace  the 
amount  of  such  charges ;  and  where,  as  in  this  case,  the  party 
came  to  take  the  horse  out  in  the  morning,  and  the  objection 
to  his  doing  so  was,  that  he  must  pay  something  to  reduce  the 
amount  which  had  then  accrued  for  the  keeping  of  the  horse, 
which  he  did  not  do,  some  time  must  necessarily  be  allowed  for 
the  livery  stable  keeper,  under  such  circumstances,  to  make  out 
the  account  of  what  is  due,  and  prepare  the  formal  notice  by 
which  the  lien  is  acquired ;  or  otherwise,  it  would  be  in  the 
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power  of  an  unscrupulous  debtor,  by  suddenly  making  such  a 
demand,  to  cut  off  the  livery  stable  keeper  altogether  from 
his  lien,  unless  he  were  prepared  at  the  moment  to  hand  the 
debtor  the  bill  of  charges  and  the  notice  in  writing,  which  the 
statute  requires.  Such  a  construction  would  operate  rather  to 
defeat  the  statute  than  to  aid  the  enforcement  of  the  remedy, 
which  is  the  construction  required  in  remedial  statutes.  Where 
an  account  is  running  on  from  day  to  day,  or  from  week  to 
week,  for  the  keeping  of  a  horse,  the  livery  stable  keeper 
would  have  to  be  continually  serving  written  notices  of  his  lien 
and  his  charges  under  such  a  construction  as  the  justice  has 
given ;  and  it  is  a  much  more  reasonable  one,  that  when  the 
owner  of  a  horse  demands  the  animal,  without  offering  to  pay 
what  is  due  for  keeping  it,  the  livery  stable  keeper  should  have 
thereafter  a  reasonable  length  of  time  to  make  up  the  account, 
and  serve  it  with  the  notice  in  the  formal  manner  which  the 
statute  requires  for  his  protection  ;  and,  as  in  this  case,  an 
account  running  over  a  period  of  eight  months  has  to  be  made 
up  of  charges,  credits  and  offsets,  four  or  five  hours  was  not 
an  unreasonable  length  of  time  to  enable  the  defendant 
to  do  so. 

In  my  judgment,  the  construction  given  by  the  justice  to 
the  statute  would  tend  more  to  defeat  than  to  make  the  remedy 
effectual — to  take  away  the  protection  which  the  statute,  from 
its  language,  meant  to  give ;  and  in  my  opinion,  the  judgment 
should  be  reversed. 

J.  F.  DALY  and  YAJST  HOESEN,  JJ.,  concurred. 
Judgment  reversed. 
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GARRET  G.  GARRISON  et  al.,  Appellants,  against  CHRISTOPHER 
MOONEY,  Irapleaded,  &c.,  Respondent. 

(Decided  April  5th,  1880.) 

Where  the  owner  of  a  building  upon  which  work  is  being  done  under  a 
contract,  has  promised  to  pay,  upon  the  order  of  the  contractor, to  a  third 
person,  for  materials  to  be  furnished  to  the  contractor  by  such  third  per- 
son, and  has  by  such  promise  incurred  a  liability  before  the  filing  of  a 
mechanic's  lien  for  work  done  on  the  building,  he  may,  after  such  lien  is 
filed,  make  a  payment  in  discharge  of  such  liability,  out  of  moneys  due 
him  to  the  contractor,  without  regard  to  the  lien.  Under  such  circum- 
stances the  lien  cannot  take  precedence  of  the  liability  previously 
incurred. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien 
against  the  defendant  Mooney,  as  owner  of  the  building, 
and  one  Van  Clave,  as  contractor  for  the  .work,  in  respect 
of  which  the  lien  was  claimed.  The  facts  are  stated  in  the 
opinion.  Van  Clave  did  not  answer.  The  answer  of  the  de- 
fendant Mooiiey  alleged  that  at 'the  time  the  lien  was  filed 
nothing  was  due  from  him  to  Van  Clave  under  the  contract. 
Upon  trial  before  a  referee,  he  found  for  the  defendant,  and 
judgment  for  the  defendant  was  entered  on  his  report.  From, 
the  judgment  the  plaintiffs  appealed. 

Wm.  G.  McCrea  and  L.  J.  Conlan,  for  appellants. 
John  B.  Pannes,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  decision  of  the 
referee  was  right.  The  evidence  showed  that  when  the  plaint- 
iffs filed  their  lien,  or  rather,  when  they  notified  the  defend- 
ant, Mooney,  of  the  filing  of  it,  nothing  was  due  by  him  to 
Van  Clave,  Van  Clave  having  then  been  overpaid  upon  the 
contract  under  which  the  work  was  done  by  the  plaintiffs. 
This  included  the  payment  made  by  Mooney  to  Heck,  who 
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furnished  the  material  for  the  work  which  the  plaintiffs  did. 
Van  Clave  ordered  the  material  from  Heck,  upon  which  Heck 
asked  him  who  was  to  pay  for  it,  and  Van  Clave  told  him  he 
would,  but  Heck  told  him  he  would  rather  have  an  order  on 
the  owner,  and  Van  Clave  said  he  w.ould  give  him  one,  which 
he  did.  Heck,  however,  before  he  delivered  the  goods,  took 
the  precaution  to  go  to  the  owner,  Mooney,  and  asked  him  if 
he  would  accept  the  order  of  Van  Clave,  and  Mooney  said  he 
would,  if  Heck  brought  him  a  fair  bill ;  Heck  then  delivered 
the  goods  to  the  plaintiffs,  as  he  was  directed  to  do  by  Van 
Clave,  and  then  brought  a  fair  bill  to  Mooney,  who  paid  it, 
after  the  plaintiffs  filed  their  lien.  It  is  very  evident,  upon  this 
state  of  facts,  that  Heck  would  not  have  furnished  the  goods 
unless  he  had  had  an  assurance  from  Mooney  that  he  would 
pay  for  them  if  Heck's  charge  was  a  fair  one  ;  and  the  con- 
sideration for  Mooney's  promise  was  the  furnishing  of  the 
goods  by  Heck,  which  he  would  not  have  done  but  for  that 
promise.  Mooney  had  thus  made  himself  liable  to  Heck  (Dar- 
lington v.  McCunn,  2  E.  D.  Smith,  411).  And  being  thus 
liable,  he  had  a  right  to  pay  Heck  in  discharge  of  his  liability, 
after  the  plaintiffs  had  filed  their  lien,  his  liability  having  been 
incurred  before.  It  does  not  affect  the  question  that  the  goods 
were  charged  on  Heck's  books  to  Van  Clave,  or  the  bill  made 
out  in  his  name,  for  Van  Clave  recognized  that  the  owner, 
Mooney,  might  pay  Heck,  instead  of  his  receiving  the  money  ; 
and  as  Heck  did  not  deliver  the  goods  until  he  had  an  assurance 
that  the  owner  would  pay  for  them  on  Van  Clave's  order, 
the  referee  was  right  in  holding  that  the  plaintiff's  lien  could 
not  take  precedence  of  the  payment  made  to  Heck  by  the 
owner  Mooney,  under  such  circumstances ;  and  the  report  of  the 
referee  should  therefore  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 
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Matter  of  Lewis. 


IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  JOHN  "W.  LEWIS  TO  JOHN 

A.  DAVENPOKT,  FOR  THE  BENEFIT  OF  CREDITORS. 
(Decided  April  5th,  1880.) 

Under  n  general  assignment  for  the  benefit  of  creditors,  the  court  will  not 
order  the  payment  by  the  assignee,  in  preference  to  private  creditors  of 
the  assignor,  of  taxes  imposed,  under  laws  of  the  State,  upon  his  real 
estate,  and  not  preferred  by  him  in  the  assignment.  Unless  preferred  by 
the  debtor,  the  State  shares  with  private  creditors  in  the  distribution  by 
the  assignee,  except  as  to  the  right  of  the  State  to  priority  of  payment 
of  taxes  out  of  the  particular  property  on  which  the  tax  is  imposed. 

APPEAL  from  an  order  of  this  court  at  special  term  denying 
a  petition  that  an  assignee  under  a  general  assignment  for  the 
benefit  of  creditors  be  directed  to  pay  the  taxes  upon  certain 
real  estate  conveyed  by  the  assignment. 

The  petitioners  were  George  P.  Upham  and  William  W. 
Tucker,  to  whom  as  trustees  the  assignor,  John  W.  Lewis,  in 
1876  executed  a  bond  for  $25,000,  secured  by  mortgage  of 
certain  premises  on  Greenwich  and  Washington  streets,  in  the 
city  of  New  York.  In  June,  1876,  Lewis  made  a  general 
assignment  to  John  A.  Davenport  for  the  benefit  of  his  credi- 
tors. He  had  failed  to  pay  the  taxes  for  1877  and  1878  assessed 
against  him  as  the  owner  of  the  assigned  property,  and  his 
assignee  failed  to  pay  the  taxes  for  1879,  and  the  Crotou  water 
tax  for  that  year.  The  amount  due  in  all  for  taxes  was  $1,556, 
and  $44.56  for  Croton  water.  After  the  assignment,  the  peti- 
tioners, in  pursuance  of  the  terms  of  the  mortgage,  commenced 
a  suit  for  foreclosure,  and  $26,336.80  was  adjudged  due  as  of 
November  20,  1879,  and  a  decree  entered  in  due  form  ordering 
the  sale  of  the  property.  It  being  apparent  that  a  deficiency 
would  arise  on  the  sale,  the  petitioners  commenced  this  proceed- 
ing to  compel  the  assignee  to  pay  the  taxes  for  1877  and  1878, 
assessed  against  his  assignor,  on  the  ground  that  they  were 
preferred  debts  due  to  the  State,  and  the  taxes  of  1879  and 
Croton  water  tax,  assessed  against  the  assignee,  as  preferred 


NEW  YOEK— APRIL,  1880.  221 

Matter  of  Lewis. 

debts  or  expenses  of  the  trust ;  or  in  case,  in  carrying  out  a  sale 
they  should  be  paid,  to  compel  the  assignee  to  refund  them. 
The  assignee  showed  in  opposition  that  no  provision  was  made 
in  the  assignment  for  these  taxes  as  a  preferred  debt.  Upon 
the  hearing,  at  special  term,  the  petition  was  denied.  From 
the  order  entered  denying  their  application,  the  petitioners 
appealed. 

Strong  &  Cadwalader,  for  appellants. — These  taxes  are 
debts  due  to  the  State  by  Lewis  and  the  assignee,  the  parties 
against  whom  the  lands  were  assessed,  and  are  personal  debts 
as  much  as  personal  taxes.  That  a  collateral  lien  exists  in  favor 
of  the  State  against  the  lands,  does  not  affect  the  question. 
Lewis  or  his  assignee  could  have  been  sued  for  his  taxes  in  a 
personal  suit,  and  would  be  liable  for  taxes  whether  the  real 
estate  was  sufficient  security  or  not  (Rundell  v.  Lakey,  40  N. 
Y.  513 ;  Barlow  v.  St.  Nicholas  Bank,  63  N.  Y.  390  ;  In  re 
Moller,  8  Ben.  531).  Taxes  due  to  the  State,  at  common  law, 
as  an  attribute  and  prerogative  of  sovereignty,  are  entitled  to 
preference  in  payment  from  an  insolvent's  effects  over  other 
creditors  (Toller,  259  ;  8  Bacon  Abr.  92  ;  9  Co.  129  !> ;  Giles 
v.  Grover,  9  Bing.  155-167,  183 ;  Williams  v.  Williams  8 
N.  Y.  540  ;  Canal  Appraisers  v.  People*  17  Wend.  572  ;  Canal 
Commissioners  v.  People,  5  "Wend.  445  ;  Bogardus  v.  Trinity 
Church,  4  Paige,  177;  In  re  Columbian  Ins.  Co.,  3  Keyes, 
123,  124 ;  State  v.  Rogers,  2  Hair.  &  McII.  198 ;  Murray  v. 
Ridley,  3  Harr.  &  McH.  171 ;  Orem  v.  Wrightson,  Md.  Ct. 
Appeals,  9  Reporter,  No.  2,  Jan.  1880 ;  Hake  v.  Henderson, 
3  Dev.  [N.  C.]  17). 

If  the  State  has  a  preference,  then  on  principle  and  author- 
ity the  court  should  enforce  it,  independent  of  the  question 
whether  the  State  may  not  have  other  security,  the  laud,  from 
which  the  debt  may  finally  be  paid  (In  re  Moller,  8  Ben. 
526 ;  S.  C.,  14  Blatchf .  214). 

So  far  as  concerns  the  taxes  and  water  rent  assessed  against 
the  assignee,  since  the  assignment,  they  are  part  of  the  ex- 
penses of  the  administration  of  the  trust,  and  should  be  paid 
by  him  in  any  event  (In  re  Moller,  8  Ben.  526). 
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John  Clinton  Gray,  for  respondent. — The  court  had  no 
authority  to  exercise  the  judicial  power  demanded  by  the  peti- 
tioners (Shipmarfs  Petition,  1  Abb.  N.  C.  408;  Anonymous 
v.  Gdpcke,  5  Hun,  245  ;  In  re  JBlaisdell,  6  Bankr.  Reg.  78  ; 
Nicholson  v.  Leavitt,  6  N.  Y.  519).  The  legislature  has  not 
provided  by  law  that  taxes  should  be  first  discharged  by  the 
assignee  from  the  funds  of  the  estate.  If  the  State  was  entitled 
to  a  preference  in  payment  by  the  assignee  the  petitioners  do 
not  occupy  a  position  to  assert  it. 

J.  F.  DALY,  J. — The  petitioners  claim  that  taxes  levied  on 
the  real  estate  of  the  assignor  under  State  laws  have  a  preference 
at  common  law,  as  debts  due  the  State,  and  that  this  preference 
should  be  enforced  by  the  courts  on  the  application  of  any 
party  interested  in  the  assignment,  in  the  same  manner  and  to 
the  same  extent  as  the  courts  of  bankruptcy  enforce  the  statu- 
tory preference  of  taxes  in  the  distribution  of  estates  under  the 
bankruptcy  laws  (In  re  Moller,  8  Ben.  526 ;  S.  C.  on  appeal,  14 
Blatchf,  214). 

The  distinction  between  the  cases  of  distribution  under  the 
bankruptcy  laws,  and  by  the  assignee  for  the  benefit  of  credi- 
tors, is  marked.  In  the  one  case  the  distribution  is  made  by 
the  law.  taking  all  discretion  in  the  matter  away  from  the 
debtor  :  in  the  other  case,  the  distribution  is  made  according  to 
the  will  of  the  debtor,  as  expressed  in  the  deed  of  assignment. 

Where  the  law  takes  the  distribution  of  estates  into  its  own 
hands,  the  order  of  such  distribution  is  usually  fix-ed  by  statute : 
as  in  cases  of  administration  (2  Rev.  Stat.  87),  and  bankruptcy, 
(U.  S.  Rev.  Stat.  5101),  and  in  the  absence  of  statutory  direc- 
tions, courts  in  analogous  cases  will  enforce  the  common  law 
preference,  which  no  doubt  exists,  in  favor  of  taxes  over  debts 
due  to  private  persons  (Matter  of  Columbian  Ins.  Co.,  3  Abb. 
Ct.  App.  Dec.  243 ;  Orem  v.  Wrightson,  Md.  Ct.  App., 
Reporter,  Jan.  1880 ;  Murray  v.  Ridley,  3  Harr.  &  McH. 
171). 

The  case  of  general  assignments  bears  no  analogy  to  distri- 
butions of  estates  undertaken  by  the  law  (Nicholson  v.  Leavitt, 
6  N.  Y.  510,  519).  The  assignee  is  not  the  officer  of  the  court 
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nor  the  agent  of  the  law,  but  is  the  representative  of  the  debtor, 
deriving  his  powers  from  the  trust  deed.  The  debtor  has  the 
same  power  to  make  preferences  in  the  deed,  as  he  had,  before 
executing  it,  to  make  payment  of  certain  debts  (See  cases  col- 
lected in  Keiley's  Insolvent  Assignments,  3d  ed.  1-14,  &c.) 
The  courts  have  no  power  to  insert  preferences  into  the  instru- 
ment. As  the  assignment  is  an  express  direction  as  to  the 
mode  of  distribution,  there  is  no  necessity  to  resort  elsewhere,  not 
even  to  cases  apparently  a/ialogous,  to  ascertain  how  or  in  what 
order  it  should  be  made.  Unless  preferred  by  the  debtor,  the 
State  shares  with  private  creditors  in  the  distribution  by  the  as- 
signee. This  view  does-  not  affect  the  rights  of  priority  of  the 
State  to  payment  of  taxes  out  of  the  particular  real  estate  on 
which  the  tax  is  imposed. 

The  order  should  be  affirmed,  with  costs. 

CHAELES  P.  DALY,  Cli.  J.,  and  LABEEMOEE,  J.,  concurred. 
Order  affirmed,  with  costs. 


REBECCA  GOLDMAN,  Respondent,  against  ISIDOEE  ABEAHAMS, 
Impleaded,  etc.,  Appellant. 

(Decided  April  5th,  1880.) 

In  order  to  recover  upon  a  new  promise  to  pay  a  debt  discharged  in  bank- 
ruptcy, where  the  promise  is  conditional,  proof  of  the  fulfillment  of  the 
condition  must  be  given. 

In  excepting  to  a  charge  to  the  jury,  counsel  need  not  state  the  grounds  of 
exception.  A  simple  exception  to  such  propositions  as  may  be  deemed 
erroneous  raises  the  questions  of  law  in  proper  form. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  Xew  York,  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury. 

This  was  an  action  upon  a  promissory  note.     The  defense 
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was  a  discharge  in  bankruptcy.  The  reply  was  that  a  new- 
promise  had  been  made. 

The  evidence  in  respect  to  the  new  promise  was  as  follows, 
the  plaintiff  being  the  witness : 

Q.  What  did  Mr.  Abrahams  say  in  regard  to  the  note  sub- 
sequently at  your  house  ? 

A.  He  promised  to  pay  me. 

Q.  What  did  he  say  2 

A.  He  said  that  he  would  pay  mg,  and  that  there  would 
not  be  two  cents  paid  less  than  the  note  called  for. 

And  in  another  place  : 

Q.  How  long  since  the  conversation  took  place  of  which 
you  have  last  spoken  ? 

A.  Last  January. 

Q.  State  it? 

A.  He  said  he  would  pay  me  that  as  quickly  as  he  could. 
And  again  the  witness  testified  that  the  defendant  said  the  same 
thing  in  February. 

Upon  the  plaintiff  resting  his  case  the  defendant  moved 
to  dismiss  the  complaint,  upon  tlie  ground  that  the  promise 
proved  was  conditional,  and  that  the  plaintiff  was  bound 
to  prove  that  the  condition  had  been  fulfilled;  and,  that 
motion  being  denied,  the  defendant,  being  put  upon  the  stand, 
denied  having  made  a  promise  of  any  kind  to  pay  the  note. 
The  learned  judge,  in  charging  the  jury,  said  that  if  they 
concluded  that  there  had  been  a  promise  made  by  the  de- 
fendant to  pay  this  note  since  the  discharge  in  bankruptcy, 
the  defendant  would  be  liable,  to  which  the  defendant  duly 
excepted.  The  jury  found  for  the  plaintiff,  and  judgment 
for  plaintiff  was  entered  on  their  verdict.  From  the  judg- 
ment the  defendant  appealed  to  the  general  term,  which 
affirmed  the  judgment ;  and  from  the  decision  of  the  general 
term  the  defendant  appealed  to  this  court. 

Samuel  J.  Crooks^  for  appellant. 
Morris  Goodhart,  for  respondent. 
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VAN  BKUNT,  J. — [After  stating  the  facts  as  above.] — The 
ground  upon  which  the  appellant  claims  that  the  learned 
judge  erred  in  his  charge,  is  that  the  jury  were  substantially 
instructed  that  if  they  found  from  the  evidence  that  the 
defendant  had  made  any  kind  of  a  promise,  conditional  or 
otherwise,  the  plaintiff  was  entitled  to  recover.  That  such  is 
the  fair  import  of  the  language  used  seems  to  be  apparent,  and 
it  is  also  equally  true  that  such  a  proposition  would  be  errone- 
ous. If  the  promise  was  conditional,  proof  of  the  fulfillment  of 
the  condition  must  be  given  before  a  recovery  can  be  had 
(Ingersoll  v.  Rlwudes,  Hill  &  Denio  Supp.  371) ;  and  the  only 
question  to  be  considered  is  whether  the  exception  taken  is 
sufficient  to  raise  the  question. 

I  am  of  the  opinion  that  it  is. 

The  proposition  of  the  charge,  in  view  of  the  evidence,  was 
erroneous,  and  to  that  erroneous  proposition  an  exception  is 
taken.  In  an  exception  to  a  charge  counsel  are  not  bound  to 
state  the  grounds  of  their  exception.  They  are  simply  called 
upon  to  except  to  such  propositions  as  they  deem  erroneous, 
and  this  raises  the  question  of  law  in  a  proper  form. 

It  is  impossible,  in  this  case,  to  determine  whether  the  jury 
found  that  an  absolute  promise  had  been  made,  or  simply  a 
conditional  one,  as  there  was  evidence  in  support  of  either  in 
the  case,  and  by  the  charge  they  were  substantially  told,  even 
if  they  found  that  the  promise  was  conditional,  that  a  recovery 
could  be  had.  This  would  give  them  an  entirely  erroneous 
view  of  the  law  applicable  to  the  case  before  them,  to  the  injury 
of  the  defendant. 

I  think,  therefore,  that  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  event. 

VOL.  IX.— 15 
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JAMES    SCOTT,    Respondent,   against   WILLIAM    DRENNEN, 

Appellant. 

i 

(Decided  April  5th,  1880). 

In  an  action  for  the  conversion  of  a  chattel,  alleged  to  have  been  stolen 
from  the  plaintiff,  and  afterwards  to  have  come  into  possession  of  the  de- 
fendant, and  which  the  defendant  upon  demand  has  refused  to  deliver  to  the 
plaintiff,  a  judgment  in  favor  of  the  defendant  in  a  previous  action  brought 
by  him  to  recover  possession  of  the  property,  against  a  police  officer  by 
whom  it  had  been  taken  under  a  search  warrant,  as  the  plaintiff's  prop, 
erty  stolen  from  him,  of  which  previous  action  the  plaintiff  had  knowl- 
edge, but  to  which  he  was  not  a  party,  does  not  constitute  a  defense  ; 
there  being  no  privity  between  the  plaintiff  and  the  officer. 

Nor  is  it  a  defense  to  such  an  action  that  the  plaintiff  had  permitted  the  per- 
son alleged  by  him  to  have  stolen  the  property,  to  have  possession  of  it, 
and  to  appear  as  the  owner,  or  as  having  authority  to  sell  it,  where  there 
is  no  evidence  that  the  defendant,  or  any  one,  parted  with  any  value  upon 
the  faith  of  such  person's  possession. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  City  of  New  York,  affirming  a  judgment  of  that 
court  entered  on  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  conver- 
sion of  a  horse  alleged  to  have  been  wrongfully  detained  by 
the  defendant  from  the  plaintiff.  The  plaintiff  was  the  owner 
of  the  horse,  and  had  entrusted  it  to  one  Goff,  to  show  it  to 
persons  desiring  to  purchase  a  horse.  Goff  failed  to  return  it 
to  the  plaintiff,  and  it  was  soon  afterwards  purchased  by  the 
defendant  at  a  public  auction.  It  was  subsequently  taken  from 
the  defendant  by  one  Philips,  a  police  officer,  under  a  search 
warrant,  issued  on  the  complaint  of  the  plaintiff,  as  his  prop- 
erty. Goff  was  indicted  for  the  larceny  of  the  horse,  but  the 
indictment  was  never  tried.  The  defendant  brought  an  ac- 
tion of  claim  and  delivery  for  the  horse  in  this  court  against 
Philips,  in  .which  the  horse  was  taken  by  the  sheriff  from  the 
possession  of  Philips  and  delivered  to  the  defendant ;  and  the 
defendant  subsequently  recovered  a  judgment  in  the  action  by 
default.  The  plaintiff  had  knowledge  of  the  action,  and  that 
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the  horse  had  been  taken  from  the  police  officer  and  deliv- 
ered to  the  defendant ;  and  afterwards  brought  this  action  in 
the  marine  court. 

Upon  the  trial  in  that  court,  the  judge  directed  a  verdict 
for  the  defendant,  and  judgment  for  the  defendant  was  entered 
on  the  verdict.  From  the  judgment  the  plaintiff  appealed, 
and  on  appeal  the  judgment  was  reversed  and  a  new  trial 
ordered.  On  the  second  trial  the  jury  found  for  the  plaintiff, 
and  judgment  for  the  plaintiff  was  entered  on  the  verdict. 
From  this  judgment  the  defendant  appealed  to  the  general 
term  of  the  marine  court,  which  affirmed  the  judgment. 
From  this  decision  of  the  general  term  the  defendant  appealed 
to  this  court. 

John  McKeon,  for  appellant. 
James  M.  /Smithy  for  respondent. 

VAN  BRUNT,  J. — It  seems  to  me  very  evident  that  the  judg- 
ment of  the  court  of  common  pleas  in  the  action  of  Drennen  V. 
Philips  was  no  bar  to  the  present  action. 

There  was  no  privity  between  the  plaintiff  and  Philips. 

The  action  of  replevin  is  merely  a  possessory  action,  and,  as 
against  Philips,  Drennen  might  well  have  been  entitled  to  the 
possession  of  the  horse,  when  he  would  have  no  defense  to  the 
claim  of  possession  of  the  plaintiff.  Philips  was  in  no  man- 
ner the  employe  of  the  plaintiff,  and  derived  no  authority 
whatever  to  act  for  him.  He  was  the  servant  of  the  people,  and 
derived  his  authority  to  act  from  the  warrant  of  the  justice, 
who  was  acting  in  the  name  of  the  people. 

The  next  objection  raised  by  the  appellant  is  that  it  was 
established  in  this  case  that  the  plaintiff  allowed  Goff  to  ap- 
pear as  the  owner,  and  enabled  him  to  impose  upon  the  de- 
fendant, an  innocent  party.  The  answer  to  this  objection  is 
entirely  simple,  and  it  is  this :  that  there  is  no  evidence  what- 
ever that  any  person  whatever  was  deceived  by  the  possession 
of  Goff  of  the  horse,  into  the  belief  that  he  was  the  owner  or 
had  any  authority  to  sell  the  same. 
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The  defendant  never  saw  Goff,  and  there  is  no  evidence  to 
show  how  the  horse  came  into  the  hands  of  the  auctioneer,  or 
that  any  person  whatever  parted  with  one  dollar  upon  the  faith 
of  Goff  s  possession  of  this  horse.  The  charge  of  the  learned 
judge  who  presided  upon  the  trial  of  this  cause  was  eminently 
just,  and  as  favorable  to  the  defendant  as  could  be  possibly 
claimed. 

The  charge  in  this  respect  was  as  follows : 
"  The  question  for  your  consideration  is  whether  this  horse 
was  stolen  from  the  plaintiff.  If  you  find  as  a  question  of  fact 
that  Goff  procured  the  animal  simply  for  the  purpose  of  exhib- 
iting it,  with  the  understanding  that  he  was  not  to  sell  it  or 
part  with  it,  but  return  it  to  the  owner,  and  that,  instead  of 
carrying  out  the  purpose  for  which  the  horse  was  allowed  to  be 
delivered  to  him,  he,  with  criminal  intent,  possessed  himself  of 
the  property  and  parted  with  it,  it  was  a  felony,  and  whoever 
bought  or  obtained  that  property  bought  it  subject  to  the  right 
of  the  plaintiff.  But  should  you  find  from  the  evidence, — and 
there  may  be  some  for  your  consideration  in  that  respect, — that 
authority  was  given  by  the  plaintiff  to  Goff  to  sell  the  horse,  as 
a  matter  of  course  the  act  of  parting  with  it  was  not  felony,  and 
a  party  purchasing  it  in  good  faith  would  have  title.  But  you 
Lave  a  right  to  consider  whether  the  evidence  in  that  respect  is 
sufficient  to  convince  you  that  the  plaintiff  gave  Goff  that 
authority.  You  must  be  satisfied  of  that  fact  from  the  evi- 
dence adduced." 

The  question  as  to  the  circumstances  under  which  Goff 
obtained  possession  of  the  horse  was  fully  submitted  to  the 
jury,  and  the  evidence  fully  justified  their  verdict. 

The  request  of  the  defendant  at  fol.  139  of  the  case  is  en- 
tirely too  broad.  It  is  as  follows  : 

"  1  ask  the  court  to  charge  that  where  the  owner  of  a  chat- 
tel delivers  it  into  the  possession  of  one  whose  business  it  is  to 
deal  in  those  chattels,  the  jury  can  from  that  imply  the  author- 
ity to  sell  which  will  protect  a  bona  fide  purchaser.'1 

There  is  no  such  rule  known  to  the  law,  in  the  first  place ; 
and  in  the  second  place,  there  is  no  evidence  that  any  person 
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parted  with  anything  whatever  upon  the  faith  of  Goff's  pos- 
session of  the  horse. 

The  exception  at  fol.  53  is  clearly  untenable,  because  the 
question  was  asked  as  an  explanation  of  what  the  witness  had 
said  upon  cross-examination,  and  the  witness  says  that  he  told 
Goff  what  he  meant  by  the  words  used. 

The  exception  to  the  evidence  of  the  contents  of  the  card 
is  not  well  taken. 

It  was  the  claim  of  the  defendants  that  the  plaintiff  had 
been  accustomed  to  let  Goff  have  this  horse  for  purposes  of 
sale,  and  the  evidence  as  to  the  contents  of  the  card  was 
material  to  rebut  this  claim. 

The  judgment  should  be  affirmed  with  costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


SAMUEL  W.  PEASE,  Respondent,  against  ALBERT   TILT,  SUR- 
VIVOR, &c.,  Appellant. 

(Decided  April  5th,  1880.) 

Where,  under  a  judgment  upon  a  promissory  note  against  the  makers,  an 
execution  has  been  levied  upon  their  property,  the  release  of  such  levy 
operates  to  release  the  indorsers,  if  such  levy  was  sufficient  to  satisfy 
the  judgment  ;  or  if  not  sufficient,  the  indorsers  are  released  to  the  ex- 
tent of  the  value  of  the  property  levied  upon.  But  in  a  subsequent  action 
on  the  note  against  the  indorsers,  evidence  of  such  facts  is  not  admissible 
unless  pleaded  as  a  defense  ;  and  if  such  evidence  is  improperly  admitted, 
although  not  relevant  to  any  issue  raised  by  the  pleadings,  and  against 
the  plaintiff's  objection,  the  failure  of  the  judge  to  submit  any  question 
arising  upon  it  to  the  jury  is  not  erroneous;  especially  where  no  request  is 
made  for  the  submission  of  such  question,  and  where  the  evidence  does 
not  show  the  value  of  the  property  levied  on,  nor  to  what  extent  the  levy 
would  operate  to  discharge  the  indorsers. 

APPEAL   from  a  judgment   of  this   court    entered   upon 
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the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  action  was  brought  upon  two  promissory  notes  made 
by  Brownson,  Brothers  &  Co.,  of  Chicago,  Illinois,  to  their  own 
order,  indorsed  by  defendant's  firm,  B.  B.  Tilt  &  Son,  of  New 
York.  One  note  was  dated  October  22,  1875,  for  $1,427.33, 
at  four  months ;  the  other  November  3,  1875,  for  $1,003.21, 
at  four  months.  These  notes  were  delivered  by  the  makers  to 
B.  B.  Tilt  &  Son,  in  payment  for  goods ;  the  latter  indorsed 
and  procured  them  to  be  discounted  by  the  National  Park 
Bank  of  New  York  city.  The  notes  were  not  paid  at  maturity, 
and  were  duly  protested,  and  notice  given  to  defendants.  The 
bank  commenced  an  action  in  the  United  States  circuit  court 
for  the  northern  district  of  Illinois,  against  the  makers,  Brown- 
son,  Brothers  &  Co.,  upon  the  notes,  and  recovered  judgment 
for  the  amount.  Execution  was  issued  and  levied  on  the  stock- 
in-trade  of  the  makers,  on  December  4,  1876.  The  next  day 
the  plaintiff  in  this  action,  Samuel  W.  Pease,  paid  the  attorney 
of  the  bank  the  face  of  the  notes  and  the  interest  to  that  date, 
and  received  the  notes.  At  the  same  time  the  attorney  of  the 
bank  signed  a  stipulation  consenting  that  the.  judgment  be  va- 
cated and  the  suit  dismissed  of  record,  and  went  with  the 
attorney  of  the  makers  to  the  marshal's  office,  and  ordered  the 
execution  recalled. 

The  defense  set  up  in  the  answer  in  this  action  was  that : 

1.  The  notes  were  merged  in  the  judgment  against  the  maker. 

2.  The  judgment  had  been  paid,  and  the  makers  of  the  notes 
and  the  plaintiff  herein  had  conspired  to  defraud  defendants 
by  pretending  that  the  notes  had  not  been  paid,  and  that  the 
plaintiff  was   the  lawful  owner   and   holder,  which   was   not 
the  fact. 

Benjamin  B.  Tilt,  one  of  the  survivors,  died  pending  the 
action,  and  the  cause  was  continued  against  the  other  defend- 
ant, Albert  Tilt,  as  survivor. 

Upon  the  trial  the  jury  found  for  the  plaintiff,  and  a  motion 
by  the  defendant  for  a  new  trial  was  denied,  and  judgment  for 
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the  plaintiff  was  entered  on  the  verdict.     From  the  judgment 
and  the  order  denying  a  new  trial  the  defendant  appealed. 

Wm.  Hildreth  Field,  for  appellant. 

Carter  &  Eaton  and  W.  B.  Hornblower,  for  respondent. 

VAN  HOESEN,  J. — The  answer  set  up  that  a  judgment  upon 
the  notes  in  suit  had  been  recovered  against  the  makers  before 
the  present  action  was  brought  against  the  defendants,  who  are 
the  iudorsers,  and  that  the  notes  were  merged  in  that  judgment, 
which  had  been  paid  by  the  attorneys  for  the  makers  of  the 
notes,  who  then  conspired  with  the  said  makers  and  the  plaint- 
iff in  the  action  to  defraud  the  defendants  by  pretending  tLut 
the  notes  had  not  been  paid,  but  that  the  plaintiff  had  become 
the  lawful  owner  of  them.  The  jury  found  that  the  defense 
was  not  established,  and  rendered  a  verdict  for  the  plaintiff. 

An  attempt  is  now  made  to  reverse  the  judgment,  on  the 
ground  of  error  in  the  instructions  of  the  judge  to  the  jury. 
Certain  testimony  was  given  that  an  execution  had  been  issued 
on  the  judgment  recovered  against  the  makers,  and  that  under 
that  execution  a  levy  had  been  made,  which  was  afterwards 
withdrawn,  by  and  with  the  sanction  of  the  plaintiff. 

That  testimony  was  objected  to  by  the  plaintiff  as  imma- 
terial and  incompetent,  objection  being  made  both  before  and 
after  the  testimony  was  received,  and  exceptions  were  duly  taken 
by  the  plaintiff.  The  testimony  did  not  bear  upon  any  issue 
raised  by  the  pleadings,  and  the  plaintiff  having  duly  objected 
to  its  admission,  we  cannot  assume  that  the  parties  voluntarily 
consented  to  try  an  issue  relevant  to  the  merits  of  the  case, 
though  not  within  the'  issues  embraced  by  the  record  (  Wil- 
liams v.  Mechanics',  <&c.  Fire  Ins.  Co.,  54  N.  Y.  581  ; 
New  York  Cent.  Ins.  Co.  v.  National,  <&c.  Ins.  Co.,  14 
K  Y.  85 ;  Williams  v.  Peopled  Fire  Ins.  Co.,  57  K  Y. 
274).  The  defendants  did  not,  at  the  trial,  claim  any  benefit 
from  the  testimony  in  question.  They  did  not  ask  the 
court  to  hold  that  the  withdrawal  of  a  levy  made  upon  the 
property  of  the  makers  released  the  indorsers  from  liability  to 
the  extent  of  the  value  of  the  property  given  up,  nor  was  any 
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reference  made  by  the  defendants'  counsel  to  the  fact  that  a 
levy  had  been  made,  and  afterwards  withdrawn.  The  defend- 
ants rested  their  case  solely  upon  the  grounds  that  the  notes 
were  merged  in  the  judgment  against  the  makers,  that  the 
notes,  after  they  had  been  protested,  were  merely  assignable, 
and  not  negotiable,  and  that  the  holder  of  the  notes  who  had 
recovered  judgment  upon  them  against  the  makers  could  not 
convey  a  title  to  the  notes,  because  the  money  paid  for  the 
purchase  of  them  necessarily  operated  as  a  payment  of  the 
notes.  Upon  this  appeal,  a  new  defense  is  presented,  viz. :  that 
the  withdrawal  of  the  levy  upon  the  property  of  the  makers 
was  a  discharge  pro  tanto  of  the  defendants,  who  were  in- 
dorsee. 

It  is  said  that  the  court  erred  in  not  leaving  to  the  jury 
some  question — I  have  not  been  able  to  ascertain  what — concern- 
ing the  levy  and  the  withdrawal  of  it.  There  could  not  have 
been  any  question  to  submit  to  the  jury.  If  the  withdrawal 
of  the  levy  released  the  defendants,  that  was  a  pure  matter  of 
law.  If  the  extent  to  which  they  had  been  released  was  to  be 
passed  upon,  there  was  no  evidence  as  to  the  value  of  the  prop- 
erty levied  on.  There  was  nothing,  therefore,  respecting  the 
withdrawal  of  the  levy  that  could  properly  have  been  left  to 
the  jury.  It  is  further  said  that  the  court  erred  in  charging 
the  jury  as  follows:  "The  owner  of  the  judgment  against 
Brownson  Brothers  had  a  perfect  right  to  set  the  same  aside, 
or  to  open  the  judgment  and  discontinue  the  suit,  and  by  so 
doing  he  did  not  in  any  way  release  or  impair  his  right  to  sue 
the  iudorsers." 

It  may  properly  be  added  that  the  judge  was  not  requested 
to  submit  to  the  jury  any  question  relating  to  the  levy  ; 
and  furthermore,  as  the  levy  was  not  relevant  to  any  issue, 
and  was  duly  objected  to,  it  would  have  been  error  in  the 
judge  to  submit  any  question  arising  upon  it  to  the  jury. 
Moreover,  the  charge  was  correct.  The  law  is  that  the 
creditor  is  not  bound  to  take  active  measures  to  enforce 
the  payment  of  a  debt,  and  may,  therefore,  stop  short  in 
those  he  has  taken,  even  when  their  further  prosecution 
would  have  been  successful.  He  may  consent  to  open  a  judg- 
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inent.  He  cannot,  however,  release  a  levy  once  made.  An 
execution  may  be  countermanded  before  levy  made,  but  if, 
after  levy,  it  be  withdrawn,  a  surety  is  discharged  to  the  extent 
of  the  value  of  the  property  released  (2  Leading  Cases  in 
Equity,  part  2,  pp.  373,  374). 

Even  if  the  defendants  had  been  entitled  to  the  benefit  of 
the  testimony,  it  was  too  vague  to  warrant  a  verdict  in  their 

•/  '  o 

favor.  It  was  their  duty  to  show  to  what  extent  they  had  been 
released,  and  the  only  evidence  on  that  subject  was  "  There  was 
not  much  to  levy  on,  Brownson  Brothers'  stock  being  largely 
reduced,  and  a  good  portion  of  what  was  there  claiming  to  be 
held  on  commission"  (Daniell  on  Negotiable  Instruments, 
§  1311  ;  Per  Lee  v.  Onderdonk,  19  Barb.  562). 

The  charge  was  correct,  and  the  judgment  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

CHAKLES  P.  DALY,  Chief  Justice. — It  would  undoubtedly 
have  been  a  defense  to  the  indorsers,  that  a  levy  under  the 
judgment  against  the  makers,  sufficient  to  satisfy  the  judgment, 
had  been  released ;  or,  if  not  sufficient  to  satisfy  it,  the  indors- 
ers would  have  been  released  to  the  extent  of  the  value  of  the 
property  levied  upon.  But  no  such  defense  was  pleaded  ;  and 
the  evidence  in  respect  to  the  levy  was  therefore  inadmissible, 
if  objected  to.  It  was  objected  to,  and  admitted  under  the 
plaintiff's  exception.  The  objection  was  made  to  the  whole 
deposition,  because  parts  of  it  were  irrelevant  and  immaterial ; 
ami  because  what  was  irrelevant  and  immaterial  was  so  inter- 
woven with  the  rest  of  the  narrative  as  to  be  inseparable 
from  it.  This  was  the  fact ;  and  the  plaintiff  was  not  answer- 
able for  the  deprivation  of  the  material  evidence  in  it,  if  the 
defendants  saw  lit  to  have  the  testimony  taken  in  that  way  ;  and 
could  not  be  deprived  of  the  right  to  object  to  what  was  in- 
competent, because  it  could  not  be  distinctly  severed  from  the 
rest  of  the  testimony. 

The  testimony,  moreover,  did  not  show  that  the  value  of 
the  property  levied  upon  was  sufficient  to  discharge  the  judg- 
ment, or  even  to  what  extent  the  levy  would  operate  to  dis- 
charge the  indorsers ;  the  testimony  being  that  there  was  not 
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much  to  levy  upon,  as  the  stock  was  greatly  reduced ;  which 
was  simply  that  the  property  levied  on  was  of  some  value  ; 
but  of  what  value,  did  not  appear ;  and  it  was  upon  the  de- 
fendants to  show — if  the  defense  was  admissible — the  extent  to 
which  they  were  released,  by  proving  the  value  of  the  stock 
that  had  been  levied  upon,  if  it  was  of  less  value  than  the 
amount  of  the  judgment ;  or  that  it  was  sufficient  to  satisfy  the 
judgment. 

But,  as  Judge  VAN  HOESEN  has  said,  the  testimony  was 
erroneously  admitted  under  the  pleadings  ;  and  it  would  have 
been  giving  full  effect  to  it,  and  even  more  than  it  was  entitled 
to,  if  the  judge  had  charged  the  jury,  that  the  release  of  the 
levy  operated  to  discharge  the  indorsers.  The  defendants  cer- 
tainly did  not  so  regard  it ;  for  they  did  not  request  the  judge 
so  to  charge,  although  they  asked  for  the  dismissal  of  the  com- 
plaint upon  five  distinct  grounds. 

The  testimony  relative  to  the  levy,  being  inadmissible  under 
the  pleadings,  and  having  been  erroneously  admitted  under 
the  plaintiff's  exception,  no  motion  could  have  been  entertained 
at  the  close  of  the  case,  to  conform  the  pleadings  to  this  evi- 
dence ;  nor  could  we,  in  such  a  case,  do  so,  'upon  appeal.  It  is 
done  only  where  testimony,  inadmissible  under  the  pleadings, 
has  been  allowed  to  be  given  without  objection.  The  levy, 
therefore,  cannot  be  considered  as  a  fact  in  the  case,  for  any 
purpose  ;  and  it  would  be  wholly  unwarrantable  to  grant  a  new 
trial  for  error  in  the  instruction  that  the  owner  of  the  judg- 
ment had  a  right  to  open  it  and  discontinue  the  suit,  and 
did  not,  by  so  doing,  release  or  impair  his  right  to  sue  the 
indorsers,  because,  as  Judge  DALY  holds,  the  judgment  and  levy 
was  a  security  to  the  indorsers,  against  the  makers,  the  benefit 
of  which  they  were  entitled  to. 

1  therefore  agree  with  Judge  VAN  HOESEN,  that  the  judg- 
ment should  be  affirmed. 

J.  F.  DALY,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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JOHN  BARTELS,    Respondent,    against  MICHAEL  MOORE,  Ap- 
pellant. 

(Decided  April  5th,  1880.) 

In  an  action  against  a  father  for  goods  furnished  to  his  infant  son,  alleged 
to  have  been  necessaries  for  the  son's  use,  the  facts  that  receipts  for  pay- 
ments by  the  son  were  given  to  him  in  his  own  name  by  the  plaintiff, 
and  that  the  bill  for  the  balance  presented  to  the  father  was  also  made 
out  by  the  plaintiff  to  the  son,  are,  if  not  explained  or  accounted  for,  con- 
clusive that  the  credit  was  given  to  the  son,  and  not  to  the  father,  and  a 
verdict  for  the  plaintiff  should  be  set  askle  as  against  the  evidence. 

APPEAL  from  .a  judgment  of  the  general  term  of  the 
marine  court  of  the  city  of  New  York,  affirming  a  judgment 
of  that  court  entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  for  clothing  supplied  by 
the  plaintiff  to  the  minor  son  of  the  defendant,  as  necessaries. 
The  facts  are  stated  in  the  opinion.  Upon  trial,  the  jury  found 
for  the  plaintiff,  and  judgment  for  the  plaintiff-  was  entered  on 
the  verdict.  From  the  judgment  the  defendant  appealed  to 
the  general  term  of  the  marine  court,  which  affirmed  the  judg- 
ment ;  and  from  this  decision  the  defendant  appealed  to  this 
court,  which  reversed  the  judgment  arid  ordered  a  new  trial. 
On  the  second  trial,  the  jury  again  found  for  the  plaintiff,  and 
a  motion  by  the  defendant  for  a  new  trial  was  denied,  and 
judgment  entered  on  the  verdict.  From  the  judgment  and 
order  denying  a  new  trial  the  defendant  again  appealed  to  the 
general  term  of  the  marine  court,  which  affirmed  both.  From 
the  judgment  of  the  general  term  the  defendant  appealed  to 
this  court. 

John  T.  McGowan,  for  appellant. 

Reddy  <£  Fromme  and  S.  Jones,  for  respondent. 

CHARLES  P.   DALY,    Chief    Justice. — This    is   a  case    in 
which  the  testimony  was  conflicting,  and  ordinarily,  in  such  a 
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case,  where  the  cause  is  tried  by  a  jury,  the  verdict  of  the  jury, 
upon  the  questions  of  fact,  is  conclusive,  and  cannot  be  reviewed. 
There  are,  however,  certain  facts  in  respect  to  which  there  is 
no  dispute.  The  clothing  furnished  to  the  son,  to  recover  for 
which  the  action  was  brought  against  the  father,  was  furnished 
by  the  plaintiff  to  the  son,  Peter  Moore,  when  he,  Peter,  was  a 
minor,  about  nineteen  years  of  age;  and  in  the  winter  of  1865  and 
1866,  clothes  were  made  for  the  son  by  the  plaintiff,  the  testi- 
mony being  conflicting,  whether  they  were  ordered  by  the 
father  or  the  mother  of  the  boy ;  but  it  was  by  one  or  the 
other.  The  fact  that  the  father  ordered  from  the  plaintiff 
clothes  for  his  son  when  he  was  a  mere  child,  and  paid  for 
them,  would  not  authorize  the  plaintiff  to  furnish  clothes  to 
the  son,  when  he  was  nineteen  years  of  age,  on  his  father's 
credit,  unless  the  father  expressly  authorized  it ;  and  the  testi- 
mony, which  the  plaintiff  produced,  to  show  that  the  father 
gave  authority  to  the  son,  at  that  age,  to  order  clothing  from 
the  plaintiff  on  the  father's  credit,  was  of  a  loose,  unsatisfactory 
and  suspicious  kind,  as  it  consisted  in  alleged  declarations,  on 
the  part  of  the  father, — a  species  of  evidence  which  is  easily 
fabricated,  and  the  whole  of  which  is  denied, — the  father  testi- 
fying that  he  never  knew  that  his  son  was  furnished  with  the 
clothing  sued  for,  by  the  plaintiff,  until  the  bill  was  presented 
to  him  in  1876,  shortly  before  the  action  was  brought.  It 
further  appeared,  and  the  fact  was  not  contradicted,  that,  at 
the  time  when  the  son  ordered  this  clothing  from  the  plaintiff, 
from  October  13,  1874,  to  July  14,  1875,  the  son  had  a 
situation  in  a  house  in  this  city,  at  an  annual  salary  of  §900  a 
year,  and  was  living  with  his  father,  so  that  he  had  the  means, 
independent  of  his  father,  to  pay  for  his  clothing,  and  might, 
therefore,  properly  order  it  himself,  which  he  did,  between 
these  periods,  making  payments  to  the  amount  of  $96,  on  the 
account  that  was  running  with  the  plaintiff,  namely,  at  four 
several  times,  from  November  4,  1874,  to  March  16,  1875, 
leaving  a  balance  of  $172.50,  which  the  son  testified  he  was 
unable  to  pay,  because  he  had  lost  his  situation.  The  son's 
testimony  was,  that  he  went  to  the  plaintiff  to  order  clothing, 
because  he  had  seen  clothing  on  some  of  his  companions  made 
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by  the  plaintiff,  which  he  liked  better  than  the  clothes  he  then 
had  made  by  others ;  that  he  went  to  the  plaintiff's  store, 
told  him  this,  and  that  he  wanted  a  suit  of  clothes  made,  and 
told  him  he  would  pay  him  when  he  received  his  money  for 
the  first  month,  explaining  to  him  that  he  had  a  situation  in  a 
liouse,  and  was  getting  a  salary  of  $900  a  year,  which  statement, 
on  the  part  of  the  son,  is  denied  by  the  plaintiff.  There  is, 
however,  one  fact  which  was  controlling,  unless  the  plaintiff 
could  explain  or  account  for  it — which  is,  that  he  gave  the  son, 
on  March  16, 1875 — the  day  of  the  last  payment — a  receipt  on 
the  son's  account  for  $71,  and  that  the  bill  presented  to  the 
father,  in  which  those  payments  were  allowed,  and  the  balance 
due  upon  which  was  $172.50,  was  made  out,  not  to  the  father 
but  to  the  son,  thus  corroborating  the  son's  statement,  and 
showing  by  the  plaintiff's  own  act,  in  writing,  that  the  credit 
was  given  to  the  son,  and  not  to  the  father.  It  has  been  re- 
peatedly held,  so  as  to  make  it  unnecessary  to  cite  the  authori- 
ties, in  actions  brought  against  the  husband  to  recover  for 
necessaries  furnished  by  a  tradesman  to  the  wife,  that  if 
credit  was  given  to  the  wife,  the  goods  were  charged  to 
her,  and  the  bill  was  made  out  in  her  name,  that  that  fact 
is  conclusive  to  show  that  the  credit  was  given  to  her  and 
not  to  the  husband,  unless  the  tradesman  can  explain  satis- 
factorily why  the  bill  was  made  out  to  the  wife.  This 
is  equally  applicable  to  the  present  case.  No  explanation 
whatever  was  given  upon  the  trial  to  show  why  the  receipt  for 
the  payments  made  en  account  was  a  receipt  made  out  to  the 
son  and  not  to  the  father  ;  and  that  the  bill  for  the  balance  of 
the  account  which  was  delivered  to  the  father,  was  not  made 
out  to  him,  but  to  the  son.  This  was  decisive  in  the  case  to 
show  that  the  credit  was  given  to  the  son,  and  that  the  action 
could  not  be  maintained  against  the  father.  As  a  matter  of 
law,  therefore,  the  verdict  was  against  evidence,  and  the  judg- 
ment should  be  reversed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  reversed. 
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ELIZA  WHITNEY  et  al.,  Respondents,  against  JAMES  A.  COLE- 
MAN,  Impleaded,  &c.,  Appellant. 

(Decided  April  5th,  1880.) 

When  an  instrument  in  the  form  of  a  bond  to  obtain  the  discharge 
of  a  mechanic's  lien  under  the  statute, conforms  to  the  statutory  require- 
ments of  such  a  bond  in  all  respects  except  the  attaching  of  a  seal,  and 
is  approved  by  the  court,  and  the  lien  is  discharged  upon  filing  it,  the 
parties  executing  it  cannot  afterwards,  in  an  action  against  them  upon  it, 
evade  their  liability  under  it  because  of  the  omission  of  a  seal. 

APPEAL  from  a  judgment  of  this  court,  entered  on  an  order 
overruling  a  demurrer  to  a  complaint. 

The  allegations  of  the  complaint  are  stated  in  the  opinion. 
The  defendant  Coleman  having  demurred,  upon  trial  of  the 
issue  of  law,  his  demurrer  was  overruled,  and  judgment  directed 
for  the  plaintiffs,  with  leave  to  the  defendant  to  answer.  'No 
answer  having  been  served  within  the  time  allowed,  judgment 
for  the  plaintiffs  was  entered  upon  the  order  overruling  the 
demurrer.  From  the  judgment  the  defendant  appealed. 

T.  E.  Stewart  and  E.  H.  JBenn,  for  appellant. 
Jeroloman  &  Arrowsmith,  for  respondents. 

CHAKLES  P.  DALY,  Chief  Justice. — The  judgment  below 
should  be  affirmed.  The  complaint  states-all  that  was  requisite 
to  entitle  the  plaintiffs  to  recover.  It  states  the  filing  of  two 
notices  by  the  plaintiffs,  on  the  23d  of  September  and  the  3d 
of  October,  1878,  to  secure  two  mechanics'  liens  on  property 
which  is  described,  together  with  the  name  of  the  owner  and 
the  contractor ;  the  commencement  of  an  action  to  enforce 
these  liens ;  the  giving  of  the  instrument  annexed  to  the  com- 
plaint, to  discharge  the  liens ;  the  approval  of  it  by  the  court 
on  the  1st  of  March,  1878,  and  the  discharge  of  the  liens ;  the 
rendering  of  a  judgment  in  favor  of  the  plaintiffs  in  the  ac- 
tion, against  the  property  described  in  the  notice  filed  ;  the 
amount  of  the  judgment ;  that  it  remains  unpaid ;  and  that 
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liberty  was  given,  by  the  court,  to   the  plaintiffs,  to  sue   upon 
the  instrument. 

Having  obtained  the  discharge  of  the  liens  by  executing 
thi }  instrument,  it  does  not  lie  with  the  parties  who  executed 
it,  to  object,  when  an  action  against  them  is  brought  upon  it, 
that  it  is  not  a  bond,  because  it  has  no  seal.  It  is  in  the  form 
of  a  bond,  and  contains  all  that  would  be  required  under  the 
statute  in  a  bond,  except  the  attaching  of  a  seal.  It  was  ap- 
proved by  the  court,  and  the  defendant  has  had  the  benefit  of 
it,  as  the  liens  were  discharged  upon  their  giving  it ;  and  it  is 
well  settled  that  in  such  cases,  the  parties  who  execute  the  in- 
strument cannot  escape  from  liability  under  it,  because  some- 
thing was  omitted  in  the  form  of  it  (Shaw  v.  Tobias,  3  N.  Y. 
188  ;  People  v.  Lyons,  7  Daly,  182  ;  Field  v.  Van  Cott,  5  Id. 
308 ;  Coleman  v.  Bean,  1  Abb.  Ct.  App.  Dec.  394 ;  Decker  v. 
Judson,  16  K  Y.  439). 

Kelly  v.  Archer  (48  Barb.  68),  on  which  the  defendant 
relies,  has  no  application,  as  that  was  an  action  for  a  wrongful 
taking,  in  which  the  defendant  relied  upon  a  levy  under  an 
attachment,  and  failed,  because  the  bond  given  conferred  no 
jurisdiction  upon  the  justice,  to  issue  the  attachment,  as  it 
omitted  a  material  and  necessary  condition  required  by  the 
statute.  Had  the  action,  however,  been  against  the  sureties 
upon  the  bond,  a  different  question  would  have  arisen  ;  and  if 
Homan  v.  Brinckerhoff  (I  Denio,  184),  on  which  the  defendant 
also  relies,  has  anything  in  conflict  with  the  rule  above  stated, 
it  is  overruled  by  subsequent  decisions  in  the  court  of  appeals, 
above  cited. 

The  judgment  below  should  be  affirmed. 

LAKKEMOKE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 
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WALTER  M.  BROWN,  Respondent,  against  KATHERINA  "W". 
ZEISS  and  J.  D.  KURTZ  CROOK,  AS  ADMINISTRATORS,  &c., 
et  al.,  Appellants. 

(Decided  April  5th,  1880.) 

Under  the  provisions  of  the  New  York  Mechanics'  Lien  Act  of  1875  (L. 
1875,  c.  879,  g  7), — that  "except  as  provided  in  the  fourth  section,  the  lien 
shall  attach,  from  the  time  of  the  tiling  of  the  cl  lim,  to  all  the  right, 
title  and  interest  which  the  owner  then  has  in  the  property  therein  de- 
scribed, to  the  extent  of  the  liability  of  such  owner  for  the  claim  pre- 
ferred," — no  lien  can  be  obtained  by  filing  a  claim  after  the  death  of  the 
owner  of  the  property.  Section  4  of  the  act  refers  merely  to  the  pri- 
ority between  liens,  and  to  the  extent  of  the  owner's  right,  title  and  inter- 
est as  affected  by  prior  liens  and  incumbrances.  And  the  provisions 
of  section  3, — that  "the  land  ....  shall  be  subject  to  the  liens,  if  at  the 
time  the  work  was  commenced,  or  the  materials  for  the  same  had  com- 
menced to  be  furnished,  the  land  belonged  to  the  person  who  caused  such 
building,  improvement,  or  structure  to  be  constructed,"  &c., — cannot  be 
construed  to  make  the  lien  attach  from  the  time  the  laborer  begins  his 
work,  or  the  material-man  begins  to  furnish  materials,  in  view  of  the 
express  provision  of  section  7,  that  the  lien  shall  attach  from  the  time  of  fil- 
ing the  claim  ;  besides  which,  section  3  is  open  to  the  construction  that  it 
is  intended  to  provide  for  the  cases  in  which  the  land,  or  an  interest  in 
the  land,  as  distinguished  from  the  building  upon  it,  shall  be  subject  to 
the  lien. 

APPEAL  from  a  judgment  of  this  court  overruling  demur- 
rers to  a  complaint. 

The  action  was  brought  to  foreclose  an  alleged  mechanic's 
lien,  for  materials  furnished  by  the  plaintiff,  from  June  7  to 
October  25,  1879,  for  the  construction  of  fences  and  sheds 
upon  which  the  lien  was  claimed,  to  George  H.  Zeiss,  who  was 
at  the  time  the  lessee,  for  a  term  of  five  years,  of  the  land  on 
which  the  structures  were  erected.  On  November  4,  1879, 
George  II.  Zeiss  died ;  and  the  defendants,  Katherina  "W. 
Zeiss  and  J.  D.  Kurtz  Crook,  were  appointed  and  qualified  as 
administrators  of  his  estate  on  November  11,  1879.  On  No- 
vember 21,  1879,  the  plaintiff  filed  his  claim,  under  the  Me- 
chanic's Lien  Act  of  1875,  to  a  lien  on  the  lease,  fences  and 
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other  structures  and  buildings,  for  the  foreclosure  of  which 
lien  this  action  was  brought.  The  administrators  of  Zeiss, 
above  named,  demurred  to  the  complaint,  which  set  forth  the 
facts  above  stated,  on  the  ground  of  insufficiency  ;  and  the 
defendants,  John  Rheinfrank,  Frederick  Wagner,  and  Henry 
Ganzenrnuller,  who  had  purchased  the  property  from  the  ad- 
ministrators, and  who  were  made  parties  as  having  an  interest 
in  the  premises,  appeared  separately  and  also  demurred  to  the 
complaint  on  the  same  ground.  At  the  hearing  at  special 
term,  the  demurrers  were  overruled,  and  judgment  ordered  for 
plaintiff,  with  leave  to  the  defendants  to  withdraw  their  de- 
murrers and  put  in  answers;  and,  upon  the  failure  of  the 
defendants  to  answer  within  the  time  allowed,  judgment  of 
foreclosure  and  sale  was  entered  for  the  plaintiff.  From  this 
judgment  all  the  defendants  appealed. 

Edward  T.  JBartlett,  for  appellants. 
John  L.  Urower,  for  respondent 

J.  F.  DALY,  J. — The  lien  act  (§  7)  provides  that,  except  as 
provided  in  the  fourth  section  of  the  act,  the  lien  shall  attach 
from  the  time  of  the  filing  of  the  claim  to  all  the  right,  title, 
and  interest  which  the  owner  then  has  in  the  property  therein 
described,  to  the  extent  of  the  liability  of  such  owner  for  the 
claim  preferred.  Unless  the  4th  section  of  the  act  makes 
the  lien  relate  back  to  the  time  of  the  commencement  of  the 
lienor's  work,  or  the  furnishing  of  his  materials,  or  to  any 
period  prior  to  the  actual  filing  of  the  notice,  the  lien  will  be 
cut  off,  if,  at  the  time  of  filing  the  notice,  the  premises  have 
vested  in  another  by  grant,  or  by  operation  of  law,  as  in  the 
case  of  the  death  of  the  contracting  owner  {Meyers  v.  Ben- 
nett, 7  Daly,  471). 

The    4th   section  of   the  act    contains  no  such  provision, 

but  simply  declares  that  the  lien  "  provided  for  in  this  act  shall 

be  preferred  to  any  lien,  mortgage,  or  other  incuinbrance  of 

which  the  lien-holder  had  no  notice,  and  which  was  unrecord- 
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ed  at  the  time  of  filing  of  the  claim  referred  to  in  the  next 
section." 

It  will  thus  be  seen  that  the  only  exception  to  the  general 
provision  in  section  7,  as  to  when  the  lien  shall  attach,  refers 
to  the  extent  of  the  owner's  right,  title,  and  interest,  as  af- 
fected by  prior  liens  and  incurnbrances.  Nothing  contained  in 
the  4:th  section  justifies  the  conclusion  that  when  the  owner 
has  parted  with  all  right,  title  and  interest  in  the  premises 
a  lien  subsequently  filed  attaches  to  anything. 

The  express  provision  of  the  7th  section  as  to  when  the 
lien  shall  attach,  i.  e.,  from  the  time  of  filing,  should  be  con- 
strued as  expressing  the  clear  intention  of  the  legislature,  not- 
withstanding that  a  different  intent  may  be  inferred  from  a 
preceding  section. 

Section  3  of  the  act  does  admit  of  such  an  inference,  as 
it  provides  that  "the  land  .  .  .  shall  be  subject  to  the  liens, 
if  at  the  time  the  work  was  commenced  or  the  materials  for 
the  same  had  commenced  to  be  furnished  (sic)  the  land  be- 
longed to  the  person  who  caused  said  building,  improvement 
or  structure  to  be  constructed,  altered  or  repaired,  but  if  such 
person  owned  less  than  a  fee  simple  estate  in  such  land  then 
only  his  interest  therein  shall  be  subject  to  such  lien."  But 
with  an  express  provision  that  the  lien  shall  attach  from  the 
time  of  filing  the  claim  (§  7),  we  have  no  right  to  declare  ju- 
dicially that  it  shall  attach  from  the  time  the  laborer  begins  his 
work  on  the  premises,  or  the  material-man  commences  to  fur- 
nish materials. 

The  3d  section  is,  besides,  open  to  the  construction  that 
it  is  intended  to  provide  for  the  cases  in  which  the  land,  or  an 
interest  in  the  land,  as -distinguished  from  the  building  upon 
it,  shall  be  subject  to  the  lien  of  the  mechanic  who  is  hired  by 
the  owner  of  the  building  or  his  agent,  to  furnish  labor  or  ma- 
terials upon  such  building.  The  first  section  of  the  act  pro- 
vides for  a  lien  on  the  building,  the  third  section  for  a  lien  on 
the  land,  or  the  interest  in  it  possessed  by  the  owner  of  the 
building  who  authorizes  the  work. 

The  judgment  should  be  reversed  and  judgment  given  for 
defendants,  sustaining  their  demurrers,  with  costs. 
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Judgment  reversed,  and  judgment  ordered  for  defendants, 
with  costs. 


GRAZIA  FALOTIO,  Respondent,  against  THE  BROADWAY  AND 
SEVENTH  AVENUE  RAILROAD  COMPANY,  appellant. 

(Decided  April  5th,  1880.) 

In  an  action  against  a  street  railway  company  for  injuries  to  a  child  by 
being  run  over  by  one  of  the  defendant's  cars,  the  defendant  upon  the 
trial  requested  the  judge  to  charge  the  jury  that  "The  child  not  being 
a  passenger,  the  defendant  owed  her  no  duty  except  the  exercise  of 
ordinary  care  in  the  management  of  its  vehicle,  and  in  that  respect  no 
more  care  is  required  from  street  railway  companies  in  the  manage- 
ment of  their  cars  and  horses  in  the  street  than  is  required  of  the  driver 
or  owner  of  any  other  vehicle."  This  was  refused,  and  instead  a  charge 
was  given  which  seemed  to  imply  that  the  car-driver  was  bound  to  exer- 
cise the  greatest  care  in  the  management  of  his  vehicle.  Held,  that  the 
refusal  and  the  instruction  given  must  necessarily  have  conveyed  the 
impression  to  the  jury  that  the  court  intended  that  they  should  under- 
stand that  the  driver  was  to  exercise  more  care  than  is  required  of  the 
drivers  of  other  vehicles  in  the  street  ;  and  they  having  found  for  the 
plaintiff,  the  judgment  entered  on  the  verdict  must  be  reversed. 

APPEAL  from  a  judgment  of  the  general  term  of  the 
marine  court  of  the  city  of  New  York,  affirming  a  judgment 
of  that  court  entered  on  the  verdict  of  a  jury,  and  an  order 
denying  a  motion  for  a  new  trial. 

On  the  15th  day  of  September,  1878,  the  plaintiff,  a  child 
of  two  years  of  age,  was  injured  by  being  run  over  by  a  car  of 
the  defendant.  Upon  the  trial  it  was  claimed  upon  the  part 
of  the  plaintiff,  that  it  was  in  conseqence  of  the  negligent 
action  of  the  driver  of  the  defendant  in  the  driving  of  the 
car  the  action  occurred,  and  it  was  claimed  upon  the  part  of 
the  defendant  that  the  accident  was  caused  by  the  negligence 
of  the  parents,  the  child  not  being  properly  attended. 
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Falotio  v.  Broadway  and  Seventh  Avenue  Railroad  Co. 

The  learned  judge,  before  whom  this  case  was  tried,  having 
charged  the  jury  that  in  order  to  find  for  the  plaintiffs,  it  must 
appear  to  their  satisfaction  that  the  defendant  had  been  guilty 
of  negligence,  and  nowhere  having  defined  what  degree  of  care 
it  was  necessary  that  the  driver  should  exercise  in  the  manage- 
ment of  his  car,  was  requested  to  charge  as  follows : 

"  The  child  not  being  a  passenger,  the  defendant  owed  her 
no  duty  except  the  exercise  of  ordinary  care  in  the  manage- 
ment of  its  vehicle  ;  and  in  that  respect  no  more  care  is 
required  from  street  railway  companies  in  the  management  of 
their  cars  and  horses  in  the  street,  than  is  required  of  the  driver 
or  owner  of  any  other  vehicle ; "  which  was  refused,  and  he 
charged  upon  this  part  as  follows :  "  In  regard  to  that  re- 
quest, gentlemen,  I  charge  you  that  it  was  the  duty  of  the 
driver  while  on  the  street  to  keep  entire  control  of  his  team  as 
far  as  practicable ;  to  be  in  a  position  to  speedily  apply  the 
brake,  and  to  be  vigilant  in  observing  the  track  so  as  to  enable 
him,  as  far  as  practicable,  to  avoid  inflicting  injury  upon 
others." 

The  defendant's  counsel  excepted  to  the  refusal  and  to  the 
charge.  There  are  a  large  number  of  other  exceptions  in  the 
case,  which  it  is  not  necessary  to  notice. 

The  jury  found  for  the  plaintiff,  and  a  motion  by  the 
defendant  for  a  new  trial  upon  the  judge's  minutes  was  de- 
nied ;  and  judgment  for  plaintiff  was  entered  on  the  verdict. 
From  the  judgment  and  the  order  denying  the  motion  for  a 
new  trial,  the  defendant  appealed  to  the  general  term  of  the 
marine  court,  which  affirmed  both  ;  and  from  this  decision 
the  defendant  appealed  to  this  court. 

John  M.  Scribner,  Jr.,  for  appellant. 
Charles  S.  Spencer,  for  respondent. 

VAN  BEUNT,  J. — [After  stating  the  facts  as  above.] — The 
learned  judge  before  whom  this  case  was  tried,  had,  in  no 
part  of  his  charge,  except  in  the  language  above  quoted,  in  any 
respect  defined  the  degree  of  care  which  the  driver  was  bound 
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to  exercise  iu  the  management  of  his  car  while  going  through 
the  street. 

The  charge,  as  given,  seems  to  imply  that  the  car-driver 
was  bound  to  exercise  the  greatest  care  in  the  management  of 
his  vehicle.  It  is  stated  that  he  must  be  vigilant  in  observing 
the.  track  ;  and  be  in  a  position  to  speedily  apply  his  brake. 
Such  language,  following  a  refusal  to  charge  in  the  language 
of  the  request  made,  must  necessarily  have  conveyed  the  im- 
pression to  the  jury,  that  the  court  intended  that  they  should 
understand  that  the  driver  was  to  exercise  more  care  than 
is  required  of  the  driver  of  other  vehicles,  in  the  street. 

This  was  giving  the  jury  an  entirely  erroneous  standard,  by 
which  to  determine  the  question  of  the  negligence  of  the  de- 
defendant  ( Unger  v.  forty -second  street,  i&c.  jR.  R.  Co.,  51 
K  Y.  498). 

The  defendant  had  the  right  to  have  the  request  substan- 
tially charged,  in  order  that  a  proper  standard  of  care  might 
be  before  the  jury,  and  a  denial  to  charge  snch  request,  the 
question  of  negligence  being  involved,  was  error. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


HERMANN  SCHUMANN,  Appellant,  against  JACOB  OKCHAKD  and 
AMALI  OKOIIAKD,  Respondents. 

(Decided  April  5th,  1880.) 

Upon  setting  aside  a  judgment  entered  by  default  against  a  husband  and 
wife,  and  allowing  them  tocoine  in  and  defend,  the  judgment  was  ordered 
to  remain  as  security,  an  execution  having  been  levied  upon  property  of  the 
wifesufficient  to  satisfy  the  judgment.  On  the  trial  of  the  cause  before  a 
rei'eree,  it  appeared  in  evidence  that  the  plaintiff  had  previously  obtained 


246  COUET  OF  COMMON  PLEAS. 

Schumann  v.  Orchard. 

a  judgment  against  the  husband  by  default  in  an  action  founded  upon 
the  same  transaction ;  and  thereupon  the  defendants  were  allowed  to 
amend  their  answers  by  setting  up  that  judgment  as  a  defense.  Upon 
this  the  plaintiff  discontinued  the  action  as  against  the  husband,  and 
served  an  amended  complaint  as  against  the  wife  alone  ;  whereupon  she 
moved  to  set  aside  the  existing  judgment  remaining  as  security  against 
her  husband  and  herself,  and  the  levy  of  execution  under  it.  Held,  that 
the  motion  should  not  be  granted,  but  that  the  defendant  should  be  re- 
quired to  establish  her  defense  in  the  ordinary  way,  leaving  the  rights  of 
the  parties  to  be  determined  by  such  judgment  as  should  be  ultimately 
rendered. 


APPEAL  from  an  order  of  this  court  vacating  a  judgment 
and  execution. 

The  facts  and  the  proceedings  in  the  action,  so  far  as 
material,  are  stated  in  the  opinion. 

Charles  Howard  Williams,  for  appellant. 
H.  Fox,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — Where  a  judgment, 
taken  by  default,  is  opened,  so  as  to  allow  the  defendant  to 
come  and  defend,  but  the  judgment  has  been  allowed  formally 
to  remain  as  security,  the  judgment,  under  the  order  made,  is 
effective  only  for  the  purposes  of  securing  any  lien  that  may 
have  been  obtained  by  it,  or  by  an  execution  issued  and  levied 
under  it ;  but  it  in  no  other  respect  affects  the  rights  of  the 
parties ;  and  the  action  thereafter  proceeds  for  the  determina- 
tion of  those  rights,  the  same  as  though  no  judgment  had  been 
rendered ;  and  if,  at  the  close  of  the  further  proceedings,  the 
defendant  is  entitled  to  judgment,  it  is  formally  entered  up, 
extinguishes  the  other  judgment,  and  discharges  any  lien  or 
levy  that  may  have  been  obtained  under  it  (Mott  v.  Union 
Bank,  t&c.,  38  N.  Y.  20,  and  cases  there  cited). 

In  this  case,  judgment  by  default  was  obtained  by  the 
plaintiff,  against  the  defendants,  Jacob  Orchard,  and  his  wife 
Amali  Orchard ;  and  upon  her  application,  the  default  was  set 
aside, allowing  her  to  come  in  and  defend  the  action;  but  the 
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judgment  was  ordered  to  remain  as  a  security,  a  levy  upon  her 
property,  sufficient  to  satisfy  it,  having  been  made  under  it. 
The  cause  was  referred  to  a  referee,  and  pending  the  trial 
before  him  it  appeared  that  the  plaintiff  had  obtained  a  judg- 
ment against  the  defendant,  Jacob  Orchard,  for  the  same  claim 
as  in  tins  action.  Upon  this  appearing  the  defendants  were 
allowed  to  amend  their  answer  and  set  up  that  judgment  as  a 
defense  ;  upon  which  the  plaintiff  discontinued,  as  to  the  defend- 
ant Jacob,  and  served  an  amended  complaint  as  to  the  defend- 
ant Amali  Orchard  only  ;  whereupon  she  moved  at  the 
special  term  to  set  aside  the  existing  judgment  against  herself 
and  her  husband,  and  the  levy  under  it,  which  was  allowed,  and 
is  the  order  appealed  from. 

This  motion,  in  my  opinion,  should  not  have  been  granted. 
The  recovery  of  a  judgment  against  Jacob  Orchard,  for  the 
same  cause  of  action,  was  a  matter  of  defense  to  this 
action,  which  the  defendant,  Amali  Orchard,  had  set  up 
in  her  answer  to  the  amended  complaint,  and  she  should 
have  been  required  to  go  on  and  prove  it  in  the  ordinary 
way.  It  may  be,  for  all  that  this  court  can  know,  that  the 
marine  court  will  relieve  the  plaintiff  from  the  effect  of  that 
judgment,  as  a  bar,  by  allowing  it,  upon  the  plaintiff's  applica- 
tion, to  be  changed  into  a  judgment  of  discontinuance,  without 
costs,  as  no  defense  wTas  made  to  it  by  Jacob  Orchard,  and  there 
had  been  no  appearance  ;  for  that  court  has  power  over  its  own 
judgments  and  may  modify  a  judgment  so  as  to  take  from  it  its 
character  as  a  res  adjudicata  where  the  ends  of  justice  require 
it  (Matt  v.  Union  Bank,  cfic1.,  supra]  ;  and  if  the  defendant  in  the 
judgment  was  sued  as  personally  liable  for  a  claim,  when  the 
suit  should  have  been  against  another  person  as  trustee,  to  com- 
.pel  an  accounting,  the  defendant  in  the  judgment  is  not  injured 
by  its  being  changed  into  a  judgment  of  discontinuance,  as  he 
did  not  appear,  the  judgment  went  by  default,  and  the  execution 
was  returned  unsatisfied  ;  and  if  this  should  be  done  it  would  be 
no  bar  to  the  prosecution  of  the  present  action.  But  whether 
this  could,  or  would  be  done,  the  defendant,  Amali  Orchard, 
should  have  been  left  to  establish  her  defense  in  the  ordinary 
way  under  her  answer,  without  summarily  disposing  of  the 
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rights  of  the  parties,  upon  such  a  motion  as  this.  The  effect  of 
it  is  to  take  away  from  the  plaintiff  the  security  he  obtained 
by  the  judgment  in  this  court,  and  by  the  levy.  As  the  judg- 
ment was  opened,  as  a  matter  of  favor,  and  the  defendant, 
Amali  Orchard,  allowed  to  come  in  and  defend,  she  should 
have  been  left  to  the  proof  of  her  defense  ;  and  such  judgment 
have  been  finally  entered  as  the  facts  warranted. 

I  think,  therefore,  that  the  order  should  be  reversed,  leaving 
the  rights  of  the  parties  to  be  determined  by  such  judgment 
as  may  be  ultimately  rendered. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Order  reversed. 


THE  NEW  YORK  NATIONAL  EXCHANGE  BANK,  Respondent, 
against  CHARLES  JONES  et  a?.,  AS  EXECUTORS,  &c.,  OF  JOHN 
PATTEN,  DECEASED,  IMPLEADED,  &c.,  Appellants. 

(Decided  April  5th,  1880.) 

In  an  action  upon  a  promissory  note  against  the  executors  of  an  indorser, 
the  maker  of  the  note  has  not  such  an  interest  in  the  event  as  precludes 
him,  under  section  829  of  the  Code  of  Civil  Procedure,  from  testifying  con- 
cerning a  personal  transaction  between  himself  and  the  deceased  iudorser. 

In  such  an  action  the  maker  testified  that  the  money  obtniued  by  discount- 
ing the  note  was  half  for  the  indorser  and  half  for  himself.  Held,  that  a 
motion  to  dismiss  the  complaint,  on  the  ground  that  the  indorser  was 
merely  a  surety,  and  as  such  had  been  discharged  by  the  negligence  of 
the  plaintiff,  was  properly  denied. 

It  seems,  that  a  surety  is  not  discharged  by  the  omission  of  the  creditor  to 
refile  a  mortgage  upon  property  of  the  principal  debtor,  as  required  by 
law  to  continue  the  mortgage  as  a  lien,  although  by  such  omission  the 
value  of  the  mortgage  as  a  security  is  lost. 

A  national  bank  is  not  within  the  provision  of  2  R.  S.  453,  §  3, — which,  as 
amended  by  L.  1364,  c.  422,  provides  that  in  suits  by  or  against  "any 
corporation  created  by  or  under  any  statute  of  this  state,"  it  shall  not  be 
necessary  to  prove  on  the  trial  its  existence  unless  the  answer  alleges  that 
the  plaintiff  or  the  defendant  is  not  a  corporation.* 

*  The  similar  provision  of  the  Code  of  Civil  Procedure,  §  1776, 
•which  is  not  restricted  to  domestic  corporations,  took  effect  subsequently 
to  the  above  decision. 
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from  a  judgment  of  this  court  entered  upon   the 
verdict  of  a  jury  by  direction  of  the  court. 

The  action  was  brought  upon  two  promissory  notes,  against 
Charles  Jones  and  Spencer  Gregory  as  executors  of  John  Pat- 
ten, the  indorser,  and  William  Ebbitt,  the  maker,  of  the  notes. 
The  facts  are  stated  in  the  opinion.  Ebbitt  did  not  appear. 
Upon  the  trial  of  the  action  as  against  the  other  defendants,  the 
court  directed  a  verdict  for  the  plaintiff,  and  judgment  for  the 
plaintiff  was  entered  on  the  verdict.  From  the  judgment  the 
defendants,  Jones  and  Gregory  appealed. 

E.  A.  Carley,  for  appellants. 
John  L.  jBrower,  for  respondent. 

VAN  HOESEN,  J. — Ebbitt,  the  maker  of  the  notes,  was  asked 
whether  Patten,  the  defendant's  testator,  who  indorsed  the 
notes,  did  so  solely  for  the  accommodation  of  Ebbitt,  or  whether 
some  of  the  money  was  used  for  Patten's  purposes.  The 
question  was  objected  to  as  calling  for  a  personal  transaction 
between  a  deceased  person  and  a  person  interested  in  the  event 
of  the  action.  The  objection  is  not  tenable.  Ebbitt  was  not 
interested  in  the  event  of  the  action.  When  interest  in  the 
event  of  the  action  disqualified  a  person  from  testifying  as  a 
witness,  the  maker  of  a  note  was  always  a  competent  witness 
for  the  indorsee  in  a  suit  against  the  indorser  ;  the  reason  being 
that  if  the  plaintiff  prevailed,  the  witness  would  be  liable  to  pay 
the  note  to  the  defendant,  and  if  the  defendant  prevailed,  the 
witness  would  be  liable  to  the  same  excent  to  the  plaintiff  ;  so 
that  his  interest  was  balanced  (Greenleaf  Evid.  §  399). 

It  appears  that  Ebbitt  had  made  default,  so  that  his  liability 
did  not  at  all  depend  on  the  result  of  this  action  ;  nor  would  the 
judgment  against  Patten  be  any  evidence  in  an  action  between 
Ebbitt  and  Patten's  executors  that  Patten  was  not,  as  his  execu- 
tors assert,  a  mere  surety  for  Ebbitt.  Section  829  of  the  Code 
of  Civil  Procedure  was  not,  therefore,  violated  by  permitting 
Ebbitt  to  testify  that  Patten  was  himself  interested  in  the  avails 
of  the  notes  that  were  discounted  by  the  bank. 
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It  appears  that  the  defendants  requested  the  court  to  direct 
a  verdict  in  their  favor,  and  that  when  they  excepted  to  the 
refusal  to  do  so,  they  declared  that  they  did  not  think  that  there 
was  any  question  for  the  jury.  The  first  question  before  us, 
therefore,  is,  did  the  evidence  show  that  Patten  was  a  surety  ? 
for,  if  it  did  not,  it  is  unnecessary,  to  examine  the  legal  question 
presented  by  the  defendants,  did  the  failure  of  the  plaintiff  to 
refile  the  chattel  mortgage,  given  by  Ebbitt,  the  maker,  release 
or  discharge  Patten,  the  indorser  ?  If  Patten  were  not  a  surety,  - 
he  has  no  right  to  complain  of  the  failure  of  the  bank  to  re- 
file  the  mortgage. 

I  think  that  the  evidence  fails  entirely  to  show  that  Patten 
was  a  surety  for  Ebbitt.  On  the  contrary,  I  think  it  appears 
that  he  was  quite  as  much  a  principal  as  Ebbitt  himself. 

At  fol.  74:  of  the  case,  the  question  was  put,  to  which  I 
have  already  adverted  :  Did  Mr.  Patten  indorse  these  notes  en- 
tirely for  your  accommodation,  or  was  some  of  the  money  used 
for  Mr.  Patten's  purposes?  the  answer  was,  Half  his,  and  half 
my  own. 

When  the  counsel  for  the  executors  heard  this,  they  began 
an  examination  of  the  witness  with  the  hope  of  explaining  away 
that  statement,  but  they  failed  to  break  the  force  of  it. 

They  did  succeed  in  showing  that  the  bank  account  was  in 
the  name  of  Ebbitt,  and  that  the  various  checks  given  for  the 
purpose  of  reducing  the  amount  of  the  original  loan,  were  all 
drawn  by  Ebbitt,  but  the  statement  that  the  money  obtained 
was  half  for  Patten,  and  half  for  Ebbitt,  was  not  withdrawn, 
contradicted,  or  qualified.  It  is  evident  that  when  the  witness 
said  that  the  money  was  half  for  him,  and  half  for  Patten,  he 
referred  to  the  money  obtained  on  the  first  discounting  of  the 
notes  in  1874  and  1875,  and  there  is  not  one  word  in  the  testi- 
mony elicited  by  the  defendants  inconsistent  with  this  view  of 
the  witness's  meaning.  The  foundation  of  the  defense,  under 
this  construction  of  the  evidence,  utterly  fails. 

But,  even  if  Patten  had  been  shown  to  be  a  surety,  I  am 
not  prepared  to  concede  that  .the  failure  of  the  bank  to  refile 
the  mortgage  would  have  discharged  him.  It  is  not  necessary 
to  discuss  the  question,  but  I  will  say  that  I  have  looked  into 
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the  following  cases  among  others,  as  well  as  into  the  note  upon 
Rees  v.  Bcrrmgton,  2nd  part,  2nd  vol.  Leading  Cases  in  Equity, 
pp.  375-380,  and  my  conclusion  is  that  a  failure  of  the  cred- 
itor to  refile,  or  to  file,  a  mortgage  upon  the  property  of  the 
principal  debtor,  will  not  discharge  a  surety. 

There  is  in  the  case  of  Shroeppel  v.  Shaw  (3  X.  Y.  -1-59), 
a  dictum  of  Judge  HARRIS  that  such  a  failure  on  the  part  of 
the  creditor  might  discharge  the  surety,  but  there  is  no  decision 
to  that  effect,  and  the  following  authorities  are  expressly 
opposed  to  such  a  rule  (Hampton  v.  Levy,  1  JVIcCord  Ch. 
107  ;  Lang  v.  Brevard,  3  Strobh.  Ch.  59 ;  PJulhrook  v.  J/c- 
•Ewen,  29  Ind.  317). 

The  foregoing  cases  all  relate  to  mortgages  given  by  the 
principal  debtor  to  the  creditor,  the  value  of  which  was  lost  by 
the  neglect  of  the  creditor  to  file  them,  and  the  decisions  are 
that  the  surety  was  not  thereby  discharged  ;  the  courts  agreeing 
that  a  surety  will  be  discharged  only  where  the  creditor  does 
an  act  of  a  positive  character,  the  effect  of  which  is  to  destroy, 
abandon  or  waive  a  security  to  the  benefit  of  which  the  surety 
is  entitled  ;  and  that  no  act  of  passive  sufferance,  where  the 
creditor  is  not  required  by  the  surety  to  proceed,  will  affect 
the  surety's  obligations. 

I  see  no  answer  to  the  objection  that  the  plaintiff,  being  a 
national  bank,  failed  to  prove  its  corporate  existence.  Evidence 
of  incorporation  was  indispensable.  Our  statute  provides 
that  in  suits  brought  by  or  against  any  corporation  created  by 
or  under  any  statute  of  this  state  it  shall  not  be  necessary  to 
prove  on  the  trial  the  existence  of  the  corporation,  unless  the 
defendant  shall  have  alleged  in  his  answer  that  the  plaintiff 
or  the  defendant,  as  the  case  may  be,  is  not  a  corporation  (2 
E.  S.  458,  §  3,  as  amended  by  chap.  422,  Laws  1805). 

Unfortunately  for  the  plaintiff,  it  was  not  created  by  or  un- 
der any  statute  of  this  state,  and  it  is  not  within  the  protection 
of  the  provision  to  which  I  have  referred.  The  omission  to 
prove  the  charter  might  have  been  supplied  at  the  argument, 
as  we  then  stated,  but  it  was  not  supplied  (Batik  of  Charles- 
ton v.  Emeric,  2  Sandf.  715). 

We  must,  therefore,  reverse  this  judgment,  and  leave  the 
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plaintiff  to  apply  for  a  re-argument,  upon  which  the  missing 
proof  may  be  furnished. 

CHARLES  P.  DALY,  Ch.  J.,  concurred  in  the  result. 

J.  F.  DALY,  J. — I  concur  in  the  opinion  that  the  indorser 
Patten  was  not  a  surety  for  the  maker,  and  that  but  for  the 
omission  to  prove  the  incorporation  of  the  plaintiff  this  judg- 
ment would  have  to  be  affirmed.  I  am  in  favor,  therefore,  of 
granting  a  re-argument  to  permit  proof  of  incorporation  to  be 
supplied. 

Judgment  reversed,  with  costs. 


IN  THE  MATTER  OF  DAVID  M.  RIPLEY,  ASSIGNEE  OF  MURRAY 
FERRIS  &  Co. 

(Decided  April  5th,  1880.) 

Where  an  insured  vessel  is  injured  to  such  an  extent  as  to  give  the  owners 
a  right,  under  the  policy,  to  abandon  her  to  the  underwriters  as  con- 
structively a  total  loss,  her  seamen  are  not  thereby  deprived  of  their  lien 
for  wages,  as  in  case  of  an  actual  total  loss  ;  the  lien  attaches  to  the  pro- 
ceeds derived  from  the  sale  or  other  disposition  of  the  vessel  ;  and  if  the 
owners,  in  the  exercise  of  their  right,  abandon  the  vessel  to  the  underwri- 
ters and  receive  the  insurance,  the  seamen  are  entitled  to  their  wages  out 
of  the  insurance  money,  and  have  a  preference  in  the  distribution  of  an 

,  estate  assigned  by  the  owners  of  the  vessel  for  the  benefit  of  their  credit- 
ors. 

APPEAL  from  an  order  of  this  court  upon  a  petition  by 
an  assignee  for  benefit  of  creditors,  determining  that  wages  of 
officers  and  seamen  of  a  steamship  were  not  entitled  to  pre- 
ference in  payment  over  other  claims  against  the  assigned 
estate. 

Henry  Heath,  for  appellants. 

John  Sherwood  and  Owen  <&  Gray,  for  respondents. 
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CHARLES  P.  DALY,  Chief  Justice. — In  the  facts  agreed 
upon,  it  is  stated  that  the  vessel  was  injured  to  such  an  extent, 
that  the  owners  had  a  right,  under  the  policy,  to  abandon  her 
to  the  underwriters,  as  constructively  a  total  loss ;  and  the  case 
below  appears,  from  the  opinion  of  Judge  VAN  HOESEN,  to 
have  been  decided  upon  the  assumption  that  she  was  so  aban- 
doned, but  that  that  would  give  the  seamen  no  claim  upon  the 
insurance  effected  by  the  owners  on  the  ship.  If  a  ship  is  lost, 
the  seamen  lose  their  wages,  with  the  loss  of  the  vessel ;  but 
if,  as  in  this  case,  the  vessel  is  brought  into  port,  but  so  injured 
as  to  allow  of  her  abandonment  by  the  owners  to  the  under- 
writers, the  lien  of  the  seamen  still  attaches.  It  is  no  ob- 
struction to — that  is,  it  does  not  prevent — the  abandonment  of 
her  to  the  underwriters  ;  but  the  abandonment  does  not  release 
the  lien,  and  it  will  attach  to  the  proceeds  derived  from  the 
sale  or  other  disposition  of  the  vessel.  The  seamen,  conse- 
quently, have  a  right  to  follow  the  proceeds ;  and  if  the 
owners,  in  the  exercise  of  their  right,  abandon  the  ship  to  the 
underwriters,  as  constructively  a  total  loss,  they  arc,  I  think, 
bound  to  pay  the  wages  of  the  seamen,  out  of  the  insurance 
which  they  have  received.  It  has  been  held  that  where  the 
vessel,  in  consequence  of  great  or  irreparable  damage,  is  sold 
by  the  master  or  owners,  the  wreck  being  sold  before  the  sea- 
men can  libel  to  enforce  their  lien,  they  may  follow  the  pro- 
ceeds in  the  hands  of  the  owners,  which,  as  respects  their  lien, 
has  become  a  substitute  for  the  ship  (Flaherty  v.  Donne,  1 
Low.  184 ;  Fitz  v.  The  Amelia,  2  Cliff.  440  ;  The  Syren,  7 
Wall.  152  ;  Sheppard  v.  Taylor,  5  Pet.  675).  It  was  held  in 
Delaware,  &c.  Ins.  Co.  v.  Gosler  (96  IT.  S.  [6  Otto]  645),  in 
the  case  of  a  bottomry  bond,  that  as  long  as  the  vessel  exists,  al- 
though it  might  cost  more  than  her  value  to  repair  her,  it  is 
not  an  utter  loss,  as  respects  her  hypothecation  upon  the  bot- 
tomry bond ;  that  nothing  short  of  the  total  destruction  of  the 
ship  will  constitute  an  utter  loss,  within  the  meaning  of  such  a 
maritime  contract ;  that  if  she  still  exists,  although  in  such  a 
state  of  damage  as  to  be  constructively  totally  lost,  within  the 
meaning  of  a  policy  of  insurance,  it  is  not  an  utter  loss  within 
the  meaning  of  such  a  contract ;  that  the  lien  attaches,  and  is, 


254  COUET  OF  COMMON  PLEAS. 

Matter  of  Ripley. 

so  far  as  what  remains  of  the  vessel,  preferred  to  all  other 
claims,  except  those  of  the  seamen  for  their  wages,  or  the 
claims  of  the  salvors  for  subsequent  service,  in  preserving  the 
vessel,  or  what  remains  of  her ;  that  the  bottomry  bond  at- 
taches to  the  very  last  plank  ;  and  that  the  holder  of  the  bond 
may  have  that  sold  for  his  benefit.  All  this  applies  to  the 
lien  which  the  seamen  have  upon  the  vessel — or  what  remains 
of  her — for  the  payment  of  their  wages,  and  their  lien  cannot 
be  divested  by  the  exercise  of  the  right  which  the  owner  has, 
to  abandon  her  to  the  underwriter  as  constructively  a  total 
loss,  that  he  may  get  the  whole  of  the  insurance.  If  he  does 
so,  and  receives  the  insurance,  then,  out  of  that  insurance,  he 
should  pay  the  wages  of  the  seamen,  if  the  vessel  when  aban- 
doned could  have  been  sold  for  enough  to  pay  them,  which,  in 
this  case,  was  probably  the  fact ;  as  the  vessel  was  brought  into 
port,  though  so  damaged  as  to  justify  her  abandonment  to  the 
underwriters.  The  difficulty  in  this  case,  however,  is  that  we 
have  not  sufficient  facts  to  determine  whether  the  seamen's 
claim  for  wages  should  be  paid  out  of  the  insurance  or  not ; 
for  it  does  not  appear  whether  the  vessel  was  abandoned  to 
the  underwriters,  or  whether  she  was  sold  for  what  she  was 
then  worth,  by  the  owners,  or,  in  fact,  what  disposition  was 
made  of  her.  As  the  case  is  one  where  the  direction  of  the 
court  is  asked  as  to  what  an  assignee  for  the  benefit  of  creditors 
is  to  do  in  respect  to  a  claim  of  this  kind,  the  insolvent  estate 
being  in  administration  in  this  court,  I  think  the  proper  course 
is  to  reverse  the  present  order,  as  the  ground  upon  which  the 
application  was  denied  was  erroneous,  leaving  the  claimants  to 
renew  their  application  to  the  court  below,  by  presenting  to  it 
such  additional  facts,  if  they  could  do  so,  as  would  authorize 
the  court  to  direct  the  wages  to  be  paid  out  of  the  insurance 
money  that  is  to  come  to  the  assignee  for  the  benefit  of  the 
creditors,  after  the  payment  of  such  charges  as  may  be  upon  it. 

LAKREMOKB  and  J.  F.  DALY,  JJ.,  concurred. 
Order  reversed. 

The  application  was  subsequently  renewed,  upon  a  petition 
setting  forth  additional  facts,  which  are  stated  in  the  following 
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opinion.  The  petition  having  been  again  denied,  an  appeal 
was  taken  to  the  general  term  from  the  order  denying  the  pe- 
tition, upon  which  the  following  decision  was  rendered  (Janu- 
ary 3d,  1881). 

CHARLES  P.  DALY,  Chief  Justice. — I  think  the  facts  now 
admitted  are  sufficient  to  entitle  the  seamen  to  be  paid  their 
wages  out  of  the  insurance.  The  previous  admission  was,  that 
the  vessel,  when  she  entered  the  port  of  Nassau,  was  injured 
to  an  extent  which  permitted  her  abandonment  to  the  under- 
writers as  a  constructive  total  loss  ;  and  that,  after  the  delivery 
of  the  cargo,  the  seamen  were  discharged  by  the  owners  at 
Nassau,  and  sent  home  by  them  without  the  payment  of  their 
wages,  but  with  the  promise  that  their  wages  would  be  paid  to 
them  on  reaching  New  York.  It  also  appears  by  the  further 
admission,  that  notice  of  abandonment  was  served  upon  the 
American  underwriters,  but  not  upon  the  Glasgow  Insurance 
Company,  which,  however,  is  not  material,  as  that  company 
has  paid  the  insurance  at  the  same  rate  as  the  American  com- 
panies to  whom  notice  had  been  given.  It  is  also  further  ad- 
mitted, that,  after  the  vessel  was  taken  into  the  harbor  of  Nas- 
sau, she  was,  after  a  survey,  condemned ;  that  she  was  libeled 
by  salvors  in  Nassau ;  and  under  a  decree  of  a  court  of  vice- 
admiralty  there,  sold  for  an  amount  insufficient  to  pay  the 
claims  of  the  libelants  for  salvage  and  the  expenses.  These  sub- 
sequent admissions  remove  the  difficulty  which  existed  when 
the  case  was  previously  before  the  general  term,  which  was, 
that  it  did  not  appear  whether  the  vessel  had  been  abandoned 
to  the  underwriters,  or  whether  she  was  sold  for  what  she  was 
then  worth,  or  what  disposition  had  been  made  of  her.  The 
facts  however,  now  admitted,  show  that  nothing  remained  of 
the  vessel  but  the  insurance,  which  had  been  paid  by  the  under- 
writers ;  and  to  that  insurance,  under  our  view  of  the  law  as 
already  expressed,  the  maritime  lien  attaches,  and  has  a  pref- 
erence over  the  creditors  of  the  owners  of  the  vessel — Murray, 
Ferris  &  Co.  Upon  the  facts  now  appearing,  the  assignee  is, 
in  my  opinion,  authorized  to,  and  for  his  protection,  should 
be  directed  by  the  judgment  to  be  entered,  to  pay  the  unset- 
tled claims  oi  the  mariners  before  any  portion  of  the  insurance 
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money  is  applied  to  the  discharge  of  the  claims  of  creditors  of 
Murray,  Ferris  &  Co. 

J.  F.  DALY,  J.,  concurred. 

Order  reversed,  and  seamen's  wages  directed  to  be  paid  out 
of  the  insurance  moneys  in  the  hands  of  the  assignee. 


WILLIAM  H.  CEOMWELL  et  al.,  Appellants,  against  GEORGE  L. 
BURR,  Respondent. 

(Decided  May  6th,  1880.) 

The  provision  of  section  5119  of  the  United  States  Revised  Statutes, — 
allowing  a  discharge  in  bankruptcy  to  be  pleaded  without  alleging  the  facts 
which  show  that  the  court  had  jurisdiction, — applies  to  discharges  only. 
All  other  proceedings, — such  as  compositions, — which  are  relied  onto 
release  a  bankrupt  from  his  debts,  must,  when  pleaded,  be  accompanied 
by  averments  which  show  that  the  court  in  which  they  were  taken  had 
jurisdiction  of  the  parties  and  the  subject-matter. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury,  and  an  order  denying 
a  motion  for  new  trial. 

The  action  was  brought  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant.  The  defense 
was  a  composition  in  bankruptcy,  a  tender  of  the  amount 
of  the  composition,  and  a  refusal  by  the  plaintiffs.  Upon 
the  trial,  the  jury  found  for  the  plaintiffs  for  the  amount 
of  the  composition  only ;  whereupon  the  plaintiffs  moved  to 
set  aside  the  verdict  as  inadequate  and  insufficient  in  amount, 
and  for  a  new  trial  on  the  minutes,  -which  was  denied,  and 
judgment  for  the  plaintiffs  was  entered  on  the  verdict.  From 
the  judgment  and  the  order  denying  their  motion  for  a  new 
trial,  the  plaintiffs  appealed  to  the  general  term  of  the  marine 
court,  which  affirmed  both.  From  this  judgment  the  plaint- 
iffs appealed  to  this  court. 
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E.  P.   Wilder,  for  appellants. 

! 

Wakeman  &  Lotting ,  for  respondent. 

VAN  HOESEN,  J. — Section  5119  of  the  Revised  Statutes  of 
the  United  States  provides  that  a  discharge  in  bankruptcy  may 
be  pleaded  by  a  simple  averment  that  on  the  day  of  its  date  it 
was  granted  to  the  bankrupt,  setting  forth  a  full  copy  of  the 
discharge  in  its  terms  as  a  full  and  complete  bar  to  all  suits 
brought  on  any  debts,  claims,  liabilities  or  demands  which  were 
or  might  have  been  proved  against  the  estate  of  the  bankrupt 
in  bankruptcy.  Where  a  discharge  is  set  forth  in  the  answer, 
that  is  to  say,  where  a  full  and  complete  copy  thereof  is  in- 
serted in  the  pleading,  it  is  not  necessary  for  the  defendant  to 
allege  the  facts  which  show  that  the  court  of  bankruptcy  had 
jurisdiction  of  the  party,  or  of  the  subject-matter  (Stall  v. 
Wilson,  14  N.  B.  R.  571  ;  Estee's  Forms  and  Precedents,  title 
Bankruptcy).  Sackett  v.  Andross  (5  Hill,  327),  and  other  cases 
which  hold  that  the  pleading  must  set  forth  the  facts  that  show 
the  bankruptcy  court  to  have  had  jurisdiction,  were  decided 
under  a  statute  which  contained  no  such  provision  as  section 
5119,  to  which  reference  has  been  made.  But  that  section  ap- 
plies to  discharges  only.  All  other  proceedings  which  are  re- 
lied on  to  release  a  bankrupt  from  his  debts  must,  when 
pleaded,  be  accompanied  by  averments  which  show  that  the 
court  in  which  they  were  taken  had  jurisdiction  of  the  parties 
and  of  the  subject-matter.  Such  proceedings  are  regarded  as 
the  judgment  of  an  inferior  court  of  special  and  limited  juris- 
diction, or  as  a  discharge  in  insolvency,  and  jurisdiction  must 
be  shown  by  the  averment  of  the  facts  which  conferred  it 
(Turner  v.  Roly,  3  X.  Y.  193  ;  Sackett  v.  Andross,  5  Hill,  327  ; 
Stoll  v.  Wilson,  1-i  K.  B.  R.  571).  The  answer  in  this  case  is 
defective  in  substance,  as  it  does  not  set  forth  the  facts  which 
gave  the  court  of  bankruptcy  jurisdiction  of  the  bankrupt,  and 
of  the  involuntary  proceedings  taken  by  the  creditor  against 
him.  It  was  error,  therefore,  in  the  justice  to  deny  the  plaint- 
ills'  motion  for  judgment  on  the  answer.  Had  the  justice 
decided  the  answer  to  be  defective,  it  would  then  have  been 
VOL.  IX.— 17 
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proper  to  allow  the  defendant  to  amend  his  answer  by  pleading 
the  jurisdictiorial  facts ;  but  as  the  plaintiffs  delayed  their  mo- 
tion till  the  trial  had  begun,  there  should  not  be  imposed  as  con- 
dition of  such  an  amendment  any  more  costs  than  they  would 
have  been  entitled  to  if  they  had  moved  for  judgment  upon  the 
answer  as  frivolous,  under  section  537,  Code  Civil  Procedure. 

For  the  error  in  denying  the  motion  for  judgment  on  the 
answer  the  judgment  must  be  reversed,  with  costs  to  abide  the 
event. 

As  the  defendant  will  doubtless  at  once  apply  for  leave  to 
amend  his  answer,  it  may  be  well  to  call  attention  to  the  fol- 
lowing authorities,  which  both  parties  may  find  useful  (Steph- 
ens v.  Ely,  6  Hill,  607 ;  jExparte  Jewett,  11 N.  B.  R.  443, 444 ; 
In  re  Duncan,  14  N.  B.  R.  18  ;  In  re  Funkenstein,  Id.^213). 
The  Stephens  case  establishes  that  it  is  not  necessary  for  a 
bankrupt  against  whom  proceedings  in  involuntary  bankruptcy 
were  taken,  to  set  forth,  when  pleading  a  discharge,  what  the 
acts  of  bankruptcy  were  of  which  he  was  accused  by  his  credit- 
ors. The  other  cases  hold  that  where  the  jurisdictional  facts 
are  shown  to  exist,  viz.  :  that  the  debtor  resides  within  the 
United  States,  and  either  resides  or  does  business  in  the  district 
in  which  bankruptcy  proceedings  are  taken,  and  that  he  owes 
debts  provable  in  bankruptcy  to  an  amount  exceeding  $300,  the 
court  of  bankruptcy  has  jurisdiction,  and  its  decisions  cannot 
be  inquired  into  or  impeached  collaterally  because  the  requisite 
number  of  creditors  did  not  unite  in  the  petition,  or  because 
the  petition  does  not  contain  sufficient  allegations  of  the  exist- 
ence of  any  of  the  facts  which,  under  section  5021,  United 
States  Revised  Statutes,  should  exist,  to  warrant  a  proceeding 
in  involuntary  bankruptcy.  Nor  would  it  invalidate  a  composi- 
tion, resolutions  accepting  which  the  court  had  ordered  to  be 
recorded,  if  the  creditor  should  prove  in  a  collateral  action  that 
the  requisite  number  of  creditors  had  not  in  fact  accepted  the 
composition.  The  court  of  bankruptcy,  in  ordering  the  resolu- 
tions to  be  recorded,  necessarily  decided  that  the  requisite  num- 
ber had  accepted,  and  its  decision  cannot  be  questioned  collat- 
erally. Nor  would  the  failure  to  produce  the  bankrupt's  state- 
ment at  any  meeting,  or  any  other  omission,  or  any  departure 
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by  the  bankruptcy  court  from  the  regular  order  of  procedure, 
invalidate  the  composition  when  pleaded  as  a  defense  to  a  col- 
lateral action.  If  the  court  of  bankruptcy  had  jurisdiction  of 
the  proceedings  when  they  were  begun,  its  adjudication  in 
favor  of  recording  the  resolutions  accepting  the  composition  is 
conclusive  as  to  the  regularity  of  every  intermediate  proceed- 
ing. 

We  do  not  now  intimate  any  opinion  as  to  the  effect  of  the 
omission  from  the  petition  of  any  allegation  as  to  the  residence 
of  the  bankrupt.  The  Revised  Statutes  do  not  prescribe  what 
the  petition  shall  allege.  Whether  the  petition  was  sufficient 
to  confer  jurisdiction,  it  not  averring  that  Burr  resided  within 
the  United  States,  we  leave  for  future  consideration.  Nor  do 
we  now  express  any  opinion  as  the  effect  of  an  offer  of  money 
in  fulfillment  of  the  terms  of  the  composition,  coupled  with  a 
demand  for  a  receipt,  and  a  refusal  to  pay  the  money  unless  a 
receipt  were  given.  We  do  not  determine  whether  a  tender 
with  a  condition  annexed  is  such  a  tender  as  will  debar  the 
creditor  from  claiming  the  full  amount  of  his  original  claim. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ISIDORE  ARNOLD,   Respondent,   against  RICHARD  S.  CLARK, 

Appellant. 
(Decided  June  7th,  1880.) 

Proceedings  in  an  action  will  be  stayed  until  payment  of  the  costs  of  a 
previous  action,  between  the  same  parties,  only  when  it  appears  from 
the  record  that  the  actions  are  identical ,  and  that  the  relief  sought  in. 
each  is  similar. 

A  complaint  alleged  that  the  plaintiff  hired  from  defendant  certain, 
premises,  relying  upon  representations  by  defendant  that  they  were 
tenantable  and  were  fit  for  plaintiff's  business  ;  that  such  representations 
were  false ;  that  plaintiff  threatened  to  leave  the  premises  unless  the 
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defendant  should  make  suitable  repairs,  which  the  defendant  agreed  to 
make,  but  he  neglected  to  do  so  ;  that  by  reason  of  such  neglect  the 
plaintiff  sustained  personal  injuries  to  his  damage  a  certain  sum,  for 
•which  he  prayed  judgment.  At  the  trial,  the  question  arising  whether 
the  action  should  be  regarded  as  ex  contractu  or  ex  delicto,  the  plaintiff 
elected  that  it  should  be  held  an  action  for  negligence  ;  and  thereupon 
the  complaint  was  dismissed.  In  a  subsequent  action  by  the  same 
plaintiff  against  the  same  defendant,  the  complaint  set  forth  the  former 
suit  and  the  plaintiff's  election  therein  that  the  action  should  be  held  one 
in  tort,  and  averred  the  hiring  of  the  premises  and  the  representations  by 
the  defendant  as  in  the  previous  complaint,  and  expenditures  by  the 
plaintiff  for  fixtures  and  improvements  which  had  become  a  total  loss  to 
him  ;  it  also  alleged  the  subsequent  agreement  and  the  neglect  of  the 
defendant  to  perform  it,  and  claimed  damages  for  the  falsity  of  the 
defendant's  representations  and  the  alleged  breach  on  his  part  ;  and  for  a 
second  cause  of  action  it  alleged  a  covenant  or  agreement  by  defendant 
for  quiet  enjoyment  of  the  premises  by  the  plaintiff,  and  a  breach  there- 
of. Held,  that  a  stay  of  proceedings  in  the  latter  action,  until  payment 
by  the  plaintiff  of  the  costs  of  the  former  suit,  should  not  be  granted. 

APPEAL  from  an  order  of  this  court,  denying  a  motion  for 
a  stay  of  proceedings  until  the  costs  of  a  previous  action  be- 
tween the  same  parties  should  be  paid  by  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 
Geo.  E.  Holt,  for  appellant. 
Maybaum  <£;  Epstin,  for  respondent. 

LAKEEMOKE,  J. — This  is  an  appeal  from  an  order  denying 
a  motion  made  by  the  defendant  to  stay  the  proceedings  on 
the  part  of  the  plaintiff,  until  the  payment  of  the  costs  of  a 
former  action  between  the  same  parties. 

To  sustain  this  appeal  it  must  appear  from  the  record  that 
the  actions  are  identical,  and  that  the  relief  sought  in  each  is 
similar  (Barton  v.  Speis,  73  N.  Y.  133,  and  cases  there  cited). 

The  plaintiff  sued  the  defendant  in  1874  in  the  superior 
court  of  the  city  of  New  York,  and  alleged  in  his  complaint 
therein  that  he  hired  from  the  defendant  certain  premises,  re- 
lying upon  the  truth  of  representations  made  by  him,  that  said 
premises  were  tenantable  and  were  proper,  fit  and  suitable  for 
plaintiff's  business ;  that  such  representations  were  false  and 
untrue  ;  that  plaintiff  threatened  to  leave  the  premises  unless 
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the  defendant  made  suitable  repairs  thereto,  which  he  agreed, 
bat  neglected  to  do.  That  by  reason  of  such  neglect  the  de- 
fendant sustained  personal  injuries  whereby  he  lost  the  use  of 
his  right  arm  and  hand,  suffered  great  pain,  &c.,  and  was 
prevented  from  attending  to  his  business  to  his  damage  of 
$20,000,  for  which  lie  prayed  judgment.  The  defendant  in- 
terposed a  general  denial  to  these  facts,  and  the  issues  thus 
raised  were  brought  to  trial.  The  record  shows  that  a  doubt 
existed  whether  such  action  upon  the  pleadings  and  proofs 
should  be  regarded  as  ex  contractu  or  ex  delicto.  The  trial 
judge  inclined  to  the  view  that  the  question  was  one  of  negli- 
gence, and  upon  plaintiff's  election  so  treated  it  and  dismissed 
the  complaint,  which  ruling  was  affirmed  by  the  general  term 
of  that  court,  and  judgment  rendered  for  $436  costs. 

The  plaintiff  subsequently  brought  this  action,  setting  forth 
in  his  complaint  the  former  suit  in  the  superior  court  and  his 
election  therein  that  it  wras  in  tort.  He  then  avers  the  hir- 
ing of  the  premises  in  the  manner  and  upon  the  representa- 
tions above  set  forth,  the  expenditure  of  §400  for  fixtures  and 
improvements  on  the  premises,  which  had  become  a  total  loss 
to  him,  and  the  subsequent  agreement  and  neglect  of  plaintiff 
to  make  suitable  repairs ;  and  for  the  falsity  of  said  represen- 
tations and  the  alleged  breach  on  defendant's  part,  he  claims 
damages  in  the  sum  of  $10,000. 

For  a  second  cause  of  action  plaintiff  avers  a  covenant  or 
agreement  by  the  defendant  of  quiet  enjoyment  of  the  prem- 
ises, and  a  breach  thereof  to  his,  plaintiff's,  damage  of  $10,000. 

No  demurrer  was  interposed  to  the  complaint  in  the  former 
action,  and  plaintiff 'selection  on  the  trial  thereof  was  made 
without  objection  or  exception. 

Whatever  may  be  the  merits  of  this  action,  they  are  not 
now  .a  subject  of  consideration.  The  sole  question  is,  were 
they  involved  or  passed  upon  in  the  previous  adjudication 
(Sweet  v.  Tuttle,  14  N.  Y.  465;  .Burwell  v.  Knight^  51  Barb. 
207  ;  Stowell  v.  Chamberlain,  60  N.  Y.  271). 

Both  actions  necessarily  arose  from  one  cause,  but  this  did 
not  destroy  the  distinct! veness  of  their  character.  In  the  one, 
exemplary  damages  might  be  awarded  ;  in  the  other,  actual  loss 
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only  could  be  recovered.  In  the  present  action  facts  are  al- 
leged upon  which  such  loss  may  be  predicated.  In  this  re- 
spect the  actions  differ,  and  are  distinguishable  from  the  class 
of  cases  upon  which  the  appellant  relies. 

The  plaintiff  by  exercising  his  election  did  not  waive  his 
present  cause  of  action  (Louw  v.  Davis,  13  Johns.  227  ;  Foster 
v.  Milliner,  50  Barb.  385 ;  Thompson  v.  Wood,  1  Hilt.  93). 

So  far  as  the  purposes  of  this  appeal  are  involved,  I  am  of 
opinion  that  the  two  actions  are  not  identical,  within  the  mean- 
ing and  scope  of  the  authorities,  to  sustain  an  injunction  at  this 
stage  of  the  case,  and  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 

VAN  BRUNT,  J. — I  concur  in  the  result. 
Order  affirmed,  with  costs. 


PATRICK  McKENNA,  ADMINISTRATOR,  &c.,  OF  MICHAEL 
McKENNA,  Appellant,  against  THE  NEW  YORK  CENTRAL 
AND  HUDSON  RIVER  RAILROAD  COMPANY,  Respondent. 

(Decided  June  7th,  1880.) 

In  an  action  by  an  administrator  against  a  railroad  comprmy,  for  negli- 
gently causing  the  death  of  the  plaintiff's  intestate,  the  proof  was  that  the 
deceased  jumped  or  fell  from  a  train  upon  one  of  the  tracks  of  the  de- 
fendant's road,  and  lay  near  another  track  in  such  a  position  that  a  train 
then  approaching  on  that  track  could  pass  him  without  injury  to  him  if 
he  made  no  incautious  movement  to  bring  himself  nearer  the  track  ;  and 
a. part  of  the  train  did  in  fact  pass  his  prostrate  body  without  touching, 
when,  by  a  sudden  movement,  he  threw  his  legs  under  the  wheels  of  the 
last  car,  and  thereby  sustained  the  injuries  from  which  he  died.  Held, 
that  there  was  no  negligence  on  the  part  of  the  defendant's  servants  in 
charge  of  the  train  in  not  stopping  it  to  prevent  accident  from  such  a 
cause. 

APPEAL  from  a  judgment  of  this  court  entered  upon  an 
order  dismissing  the  complaint. 

The  action  was  brought  to  recover  damages  for  negligently 
causing  the  death  of  a  minor  son  of  the  plaintiff,  who  sued  as 
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the  administrator  of  the  deceased.  A  former  trial  resulted  in 
a  verdict  for  the  plaintiff,  but  the  judgment  entered  on  the 
verdict  was  reversed  on  appeal  to  the  general  term,  and  a  new 
trial  ordered  (see  8  Daly,  304,  where  also  the  facts  of  the  case 
are  stated).  Upon  the  new  trial,  the  complaint  was  dismissed, 
and  judgment  for  the  defendant  was  entered.  From  this  judg- 
ment the  plaintiff  appealed. 

Adolph  L.  Sanger,  for  appellant. 
Frank  Loomis,  for  respondent. 

J.  F.  DALY,  J. — On  the  hearing  of  the  former  appeal  in 
this  action  the  general  term  of  this  court,  upon  the  facts  dis- 
closed on  the  trial,  held  as  follows  (Opinion  of  YAN  BRUNT,  J., 
concurred  in  by  BEACH,  J.,  LARREMORE,  J.,  dissenting) :  "  It 
further  appears  that  when  the  engineer  and  fireman  of  the 
down  train  first  saw  the  boy  after  he  had  fallen  he  was  lying 
in  a  position  where  the  train  would  not  strike  him,  but  that 
after  the  train  had  almost  passed  him  the  boy  moved  and  was 
struck.  They  were  certainly  not  required  to  stop  the  train  in 
case  they  could  pass  the  boy  without  injury,  and  they  certainly 
were  not  guilty  of  wanton  negligence  by  going  on.  Upon  the 
proof  as  it  stands  no  cause  of  action  was  made  out  against  the 
defendants." 

The  proof  on  the  new  trial,  on  the  point  referred  to,  was  the 
same  as  on  the  first  trial.  The  boy  jumped  or  fell  from  the  up 
train  and  lay  between  the  up  and  down  tracks  in  such  a  posi- 
tion that  "a  train  on  the  down  track  could  pass  him  in  safety  if 
he  made  no  incautious  movement  to  bring  himself  nearer  the 
down  track.  The  engine,  tender,  and  two  first  cars  of  a  train 
on  the  down  track  passed  his  prostrate  body  without  touching, 
when,  by  a  sudden  movement,  the  deceased  threw  his  legs  un- 
der the  hind  wheels  of  the  last  car  and  thereby  sustained  inju- 
ries from  which  he  died. 

We  are  bound  by  the  decision  on  these  facts  already  an- 
nounced by  the  court.  I  can  say  for  myself,  however,  that  the 
conclusion  thus  reached-is  reasonable.  There  was  no  negligence 
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on  the  part  of  the  defendant's  servants  in  charge  of  the  down 
train.  They  saw  the  deceased  lying  in  such  a  position  that 
they  could  pass  him  without  touching.  They  would  have  so 
passed  if  he  had  not  made  an  imprudent  movement  that  thrust 
his  body  into  danger.  That  movement  was  unexpected  and 
unforeseen,  and  could  not  be  expected  to  enter  into  ordinary 
human  calculations  of  probabilities.  The  engineer  was  not  in 
fault,  therefore,  for  not  taking  the  possibility  of  such  a  move- 
ment into  account,  and  for  not  stopping  the  train  to  prevent  ac- 
cident from  such  a  cause. 

Had  the  deceased  been  lying  on  the  track,  where  he  must 
have  been  struck  if  he  had  not  moved,  the  case  would  have 
been  different.  The  engineer  here  saw  him  out  of  danger. 
The  case  does  not  resemble  those  in  which,  the  deceased  lying 
asleep  or  standing  on  the  track,  the  engineer  supposed  the  ob- 
ject to  be  something  inanimate  and  took  the  risk  of  its  turning 
out  to  be  a  human  being.  The  element  of  danger  and  cer- 
tainty of  injury  was  present  in  those  cases.  In  thus  acting, 
upon  the  state  of  things  as  they  stood  when  the  engineer  saw 
them  and  as  long  as  he  could  see  them,  there  was  do  danger. 

The  judgment  should  be  affirmed,  with  costs. 

YAN  BRUNT,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


HEGEMAN  &  Co.,  Appellant,  against  THOMAS    G.  O'BYRNE, 

Respondent. 

(Decided  June  7th,  1880.) 

The  plaintiff  had  a  right  of  trade  mark  in  a  symbol  which  consisted  of  an 
eagle  with  outstretched  wings,  perched  on  a  mortar  in  which  rested  a  pestle, 
which  device  was  used  upon  labels  for  medicinal  preparations  and  other 
articles.  Held,  that  the  use  of  this  symbol  by  the  defendant  as  a  promi- 
nent feature  of  labels  for  similar  preparations  and  articles,  was  an  in- 
fringement of  the  plaintiff's  rights,  although  another  name  appeared 
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conspicuously  upon  such  labels  instead  of  the  name  of  the  plaintiff,  and 
notwithstanding  the  fact  that  symbols  of  a  similar  nature  were  shown  to 
be  in  general  use  by  druggists  and  apothecaries  for  purposes  of  orna- 
ment.. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  find- 
ings of  a  judge  on  a  trial  without  a  jury. 

The  action  was  brought  to  restrain  an  alleged  infringement 
by  the  defendant  of  a  right  of  trade-mark  claimed  by  the  plaint- 
iff. The  facts  are  stated  in  the  opinion  of  LAEREMOKE^  J. 
Upon  the  trial  before  the  court  without  a  jury,  the  judge  found 
for  the  defendant,  and  directed  that  the  complaint  be  dismissed 
upon  the  merits,  and  judgment  for  the  defendant  was  entered 
upon  his  findings.  From  the  judgment  the  plaintiff  appealed. 

Geo.  F.  Beits,  for  appellant. 
James  M.  Fish,  for  respondent. 

LAKREMORE,  J. — It  was  not  disputed  upon  the  trial  that  the 
firm  of  which  William  liegeman  was  a  member,  had  for  many 
years  used  as  a  symbol  or  trade-mark  upon  the  '..bei  affixed  to 
its  preparations  "  an  eagle  with  outstretched  wings,  perched 
upon  a  mortar  in  which  rested  a  pestle."  Nor  was  it  denied 
that  in  March,  1878,  the  corporation  of  Hegemau  &  Co.,  the 
plaintiff,  was  formed  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  that  it  acquired  by  sundry  assignments  all 
the  property  and  effects  of  said  firm,  including  the  good-will  of 
said  firm,  and  all  its  right,  title  and  interest  in  and  to  all  trade- 
marks, preparations,  labels  and  proprietary  interests  belonging 
to  said  firm.  It  also  appeared  that  said  trade-mark  was  record- 
ed in  the  Patent  Office  of  the  United  States  pursuant  to  law, 
and  duly  registered  therein,  whereby  the  plaintiff  claims  a  right 
to  the  exclusive  use  of  the  same  for  the  period  of  thirty  years, 
from  December  4,  18T7,  the  date  of  such  registration. 

The  plaintiff  in  its  complaint  alleges  that  the  defendant, 
knowing  the  premises  and  in  utter  disregard  thereof,  has 
wrongfully  and  fraudulently  prepared  and  offered  for  sale 
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medicinal  preparations  and  other  articles  with  intent  to  deceive 
and  defraud  the  public  and  the  buyers  and  consumers  thereof, 
and  has  caused  to  be  attached  thereto,  a  label  very  similar  to 
the  plaintiffs,  and  containing  thereon  an  imitation  of  its  trade- 
mark, for  which  it  asks  damages  and  prays  an  injunction.  The 
defendant  claims  that  plaint  ff  never  had  any  exclusive  right 
to  said  trade-mark,  as  the  same  had  been  and  was  in  general 
public  use  by  druggists  prior  to  such  registration ;  that  on  or 
about  February  24,  1876,  the  said  firm  of  liegeman  &  Co.  sold 
and  assigned  to  one  Joseph  H.  Collins,  the  drug  store  owned  by 
said  firm,  at  No.  399  Broadway,  including  the  fixtures,  and  the 
right  to  sell  medicines  and  packages  bearing  the  alleged  trade- 
mark ;  and  that  the  defendant  has  succeeded  to  and  become 
lawfully  possessed  of  all  the  rights  of  said  Collins  in  the  prem- 
ises. Issues  were  joined  and  tried,  and  the  complaint  was  dis- 
missed. Judgment  was  rendered  in  defendant's  favor  and 
plaintiff  appeals. 

The  learned  judge  who  tried  the  cause  placed  his  decision 
squarely  upon  the  ground  that  there  was  no  simulation  of  the 
trade-mark  and  consequently  that  there  was  no  attempt  or  de- 
sign to  deceive  the  public  on  the  part  of  the  defendant.  He 
bases  his  conclusion  upon  Singer  Manuf.  Co.  v.  Wilson  (16 
Moak  Eng.  846,  847),  and  deduces  therefrom  the  proposition 
that  by  reason  of  the  conspicuousness  of  Collins'  name  upon  the 
labels  affixed  to  his  preparations  no  one  could  be  misled  or  in- 
duced to  believe  that  a  sale  of  another  article  or  preparation 
was  intended.  The  case  upon  which  he  relies  was  reversed 
by  the  House  of  Lords  (38  Law  T.  Kep.  303),  and  the 
question  involved  is  relegated  to  the  authorities  by  which  we 
have  hitherto  been  controlled.  These  are  so  numerous  and  so 
well  understood  that  the  mere  citation  of  a  few  of  them  will 
suffice  for  our  present  purpose  (  Witherpsoon  v.  Currie,  5  H. 
of  L.  508;  Rose  v.  Loftw,  38  Law  T.  Rep.  409;  J/7- 
lington  v.  Fox,  3  Mylne  &  C.  338  ;  Lea  v.  Wolf,  13  Abb.  Pr. 
K  S.  390 ;  Colman  v.  Crump,  70  N.  Y.  573). 

Independent  of  plaintiff's  right  acquired  by  the  registration, 
how  stand  the  facts  as  disclosed  by  reputable  witnesses  on  the 
trial?  The  plaintiff's  testimony  shows  that  for  many  years  the 
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symbol  hereinbefore  described  had  been  used  by  the  firm  of 
Hegeman  &  Co.,  or  its  assigns,  as  a  trade-mark  in  nearly  all 
their  preparations.  Collins,  in  his  testimony,  assumes  this  fact, 
and  claims  an  assignment  of  the  trade-mark  for  his  benefit. 
But  the  sales  and  assignment  to  him  conveyed  no  such  right. 
The  subsequent,  user  by  him  and  his  vendee  derives  no  warrant 
of  authority  from  the  purchase  of  the  store  fixtures  and  good- 
will of  the  premises  No.  399  Broadway. 

Contrasting  defendant's  testimony  with  this,  the  case  is 
shorn  of  its  fair  proportions.  Admitting  that  the  symbol 
ornamented  the  doors  of  druggists  and  apothecaries,  the  ques- 
tion remains,  what  right  had  defendant  to  its  use  upon  the 
label  'of  his  preparations  ?  The  line  of  his  testimony  in  this 
respect  was  unsatisfactory.  If  he  had  nothing  to_gainby  the 
use  of  "  an  eagle  with  outstretched  wings,  perched  upon  a  mor- 
tar in  which  rested  a  pestle,"  why  did  he  use  it  ?  He  could 
have  invented  and  constructed  a  new  device,  to  which  (as  he 
claims)  the  name  of  Joseph  A.  Collins  as  an  addendum  would 
have  been  a  sure  passport  to  success.  Distrusting,  however, 
the  use  of  that  name  alone  as  a  surety,  he  employs  plaintiff's 
symbol  to  further  his  object. 

Upon  the  proofs  and  specimens  presented  it  is  apparent  that 
the  defendant  has  simulated  the  plaintiff's  trade-mark  and 
should  be  enjoined  from  its  further  use,  and  that  the  judgment 
appealed  from  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 


BRUNT,  J.  —  The  finding  of  the  learned  judge  who 
tried  this  cause  in  the  court  below  establishes  a  common-law 
right  of  trade-mark  in  the  plaintiffs  to  the  symbol  alleged  to  be 
simulated  by  the  defendants.  His  finding,  however,  that  the 
label  used  by  the  defendants  is  in  no  respects  an  infringement 
of  the  right  of  the  plaintiffs  in  their  trade-mark  does  not  seem 
to  me  to  be  supported  by  the  evidence  as  presented  in  the  case. 
As  the  labels  are  there  shown,  the  most  prominent  feature 
upon  both  is  the  eagle  with  outstretched  wings,  perched  upon 
a  mortar  in  which  rests  a  pestle,  and  it  is  this  device  which 
would  be  the  first  to  attract  the  attention  of  any  purchaser. 
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Pictures  are  much  longer  retained  in  the  mind  than  \rords, 

and  a  purchaser  who  had  entirely  forgotten  the  words  upon  a 
label  will  remember  the  device  displayed  thereon,  and  seeing 
the  same  device  upon  the  label  upon  an  article  he  will  take  it 
for  granted  that  it  is  the  same. 

I  think  that  the  use  of  the  symbol  in  the  manner  in  which 
the  defendants  make  use  of  it  upon  their  trade-mark  is  a  clear 
infringement  of  the  plaintiff's  rights. 

Judgment  should  be  reversed,  new  trial  ordered,  costs  to  the 
appellant  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


AUGUST  F.  BLANCK,  .Respondent,   against  JOHN  M.  LITTELL 
et  al.,  Appellants. 

(Decided  June  7th,  1880.) 

A  contract  of  employment  for  a  year,  to  commence  on  a  day  subsequent  to 
the  making  of  the  contract,  is  void  under  the  statute  of  frauds  ;  and  in 
an  action  for  damages  for  a  breach  of  such  contract,  the  objection  may 
be  raised  on  the  trial,  although  the  statute  is  not  pleaded,  where,  under 
the  pleadings,  it  is  incumbent  upon  the  plaintiff  to  prove  the  contract. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

Some  time  prior  to  January  22,  1876,  the  defendants  made 
a  verbal  agreement  to  employ  plaintiff  as  a  bookkeeper  for  one 
year,  commencing  on  January  22,  1876,  at  a  yearly  salary  of 
$1,100.  He  entered  upon  said  employment  on  the  22d  of  Jan- 
uary and  continued  therein  until  some  time  in  August,  when 
he  was  discharged.  The  plaintiff  thereupon  brought  this  action 
to  recover  damages  for  breach  of  the  contract  of  employment. 
The  defendants  insisted  that  the  contract  was  within  the 
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statute  of  frauds  and  could  not  be  enforced.  This  objection 
was  overruled  by  the  court,  and  a  verdict  was  rendered  by  the 
jury  in  favor  of  the  plaintiff.  A  motion  by  the  defendants  for 
a  new  trial  was  denied,  and  judgment  for  the  plaintiff  was  en- 
tered upon  the  verdict.  From  the  judgment  and  the  order 
denying  a  new  trial,  the  defendants  appealed. 

Daily  &  Machin,  for  appellants. 
Julius  J.  Frank,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — Al- 
though it  is  claimed  by  the  respondent  that  the  evidence  does 
not  show  that  the  contract  of  employment  was  made  prior  to 
the  22d  of  January,  1876,  the  evidence  clearly  shows  that  fact. 
Upon  his  cross-examination  the  plaintiff  testified  as  follows : 
"  I  have  testified  on  my  direct  examination  that  some  time  prior 
to  the  22d  of  January,  18T6,  Mr.  Littell  proposed  to  me  to  re- 
new the  year.  He  stated  to  me  that  he  had  wished  to  increase 
my  salary  for  the  next  year,  but  that  the  business  did  not  afford 
it,  and  that  he  would  be  glad  if  I  would  accept  the  same  terms 
for  another  year.  I  told  him  that  I  was  satisfied  with  the 
same  terms  and  that  I  would  accept  the  same  terms  for  another 
year. 

"  Q.  Then  you  pretend  to  say  that  you  and  he,  then  and 
there,  made  that  agreement? 

"A.  Yes.  Mr.  Chace  was  not  present  that  I  recollect  of .  I 
will  not  swear  positively  that  he  was  not ;  he  may  have  been 
there,  because  he  came  in  and  out  of  the  office  constantly,  and 
I  could  not  say  whether  he  was  present  or  not.  I  remember 
the  incident  as  plainly  as  I  stand  here  now,  that  Mr.  Littell 
stood  at  my  desk  and  made  me  the  proposition,  but  I  could  not 
swear  positively  who  was  present  at  the  time.  I  am  positive 
it  was^Ho?"  to  the  22d  of  January,  1876,  that  this  agreement 
between  myself  and  Mr.  Littell  was  made ;  I  swear  to  that 
positively,  and  the  agreement  consisted  of  the  conversation 
which  we  had  as  I  have  detailed  it.  I  did  not  say  Mr.  Chace 
was  not  present ;  I  said  I  did  not  remember  who  was  present. 
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My  year  was  to  commence  on  the  22d  of  January,  1876,  and 
terminated  on  the  22d  of  January,  1877,  and  Mr.  Littell  dip- 
charged  me  in  August  of  that  year,  to  the  best  of  my  belief. 
I  claim  I  was  discharged  about  between  the  12th  and  15th  of 
September,  1876." 

Thus  it  is  clear  that  a  contract  of  employment  for  a  year,  to 
commence  upon  the  22d  of  January,  1876,  and  to  terminate 
upon  the  22d  of  January,  1877,  was  entered  into  prior  to  Jan- 
uary 22,  1876.  That  such  a  contract  is  within  the  statute  of 
frauds,  and  void,  is  distinctly  held  in  the  cases  of  Wilson  v. 
Martin  (1  Denio,  602),  and  Atnburger  v.  Marvin  (4  E.  D. 
Smith,  393).  And  that  such  an  objection  may  be  raised  upon 
the  trial  without  the  statute  of  frauds  being  pleaded,  is  also 
established  by  the  last  case  cited. 

It  is  further  objected,  upon  the  part  of  the  respondents,  that 
there  is  no  sufficient  denial  of  the  contract  as  sat  out  in  the 
complaint.  It  seems  that  the  defendants  by  their  answer  have 
only  admitted  that  the  plaintiff  was  in  their  employ  as  their 
book-keeper,  and  their  copartnership,  and  they  have  denied 
every  other  allegation  contained  in  the  complaint. 

The  clause  in  the  answer  referring  to  this  employment  is  as 
follows  : — "  It  is  admitted  that  plaintiff  was  in  their  employ  as 
their  book-keeper,  but  not  under  such  agreement  as  contained 
in  said  complaint."  The  agreement  contained  in  the  complaint 
is  alleged  to  have  been  made  on  or  about  the  20th  of  January, 
1876,  for  a  period  of  one  year,  commencing  on  the  22d  of  Jan- 
uary, 1876,  and  ending  on  the  22d  of  January,  1877,  and  at 
the  salary  therein  specified.  This  contract  of  employment  is 
denied  by  the  answer.  It  became,  under  the  pleadings,  incum- 
bent upon  the  plaintiff  to  prove  the  contract,  and  he  attempted 
to  do  it,  and  upon  the  termination  of  his  case  the  objection  was 
taken  that  the  contract  was  entered  into  prior  to  the  22d  of 
January,  1876,  and  was  within  the  statute  of  frauds.  It  was 
assumed  upon  the  trial  that  it  was  necessary  upon  the  part  of 
the  plaintiff  to  prove  the  contract  of  employment.  No  case 
has  been  cited  by  the  counsel  for  the  respondents  which  at 
all  qualifies  the  rule  as  laid  down  by  the  cases  above  men- 
tioned. 
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The  judgment  would  therefore  seem  to  be  erroneous,  and 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

LARREMORE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


KATHARINE  HALBEN,  Respondent,  against  BERNARD  REILLY, 
SHERIFF  OF  THE  CITY  AND  COUNTY  OF  NEW  YORK,  Ap- 
pellant. 

(Decided  June  7th.  1880.) 

In  an  action  against  the  sheriff  of  the  city  and  county  of  New  York  for 
conversion  of  certain  property  claimed  by  the  plaintiff  under  foreclosure 
of  a  mortgage,  it  appeared  that  a  warrant  of  attachment  was  issued  to 
the  sheriff  with  instructions  to  levy  the  same  on  the  property  in  question, 
which  was  at  that  time  in  the  possession  of  a  city  marshal  under  an  at- 
tachment previously  issued  from  a  district  court  in  the  city  of  New  York. 
The  sheriff  left  a  copy  of  the  warrant  of  attachment  issued  to  him  with 
the  marshal's  watchman,  but  the  marshal  retained  possession  of  the 
goods.  Afterwards,  the  plaintiff  having  claimed  the  property  from  the 
sheriff,  and  a  trial  by  a  sheriff's  jury  of  the  validity  of  the  claim  having 
resulted  in  favor  of  the  plaintiff,  the  sheriff  directed  the  property  to  be 
delivered  to  the  plaintiff  ;  but  the  marshal  refused  to  give  up  the  goods, 
and  they  were  afterwards  sold,  by  whom  did  not  appear.  Held,  that 
upon  such  proof  it  was  erroneous  to  instruct  the  jury  that  they  might 

,  find  for  the  plaintiff  if  they  thought  her  title  free  from  fraud,  and  if  they 
thought  the  acts  of  the  sheriff  amounted  to  ''such  an  assumption  of 
power  over  the  property  by  the  sheriff  as  led  him  to  claim  or  retain  it  to 
satisfy  the  attachment;  "  and  that,  in  view  of  the  facts  that  the  marshal 
was  in  possession  of  the  property  before,  during  and  after  the  sheriff's 
attempt  to  execute  his  attachment,  and  that  it  was  the  marshal  and  not 
the  sheriff  who  withheld  the  property  from  the  plaintiff,  a  verdict  for  the 
plaintiff  was  against,  the  evidence. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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The  action  was  brought  to  recover  for  the  alleged  deten- 
tion by  the  defendant,  as  sheriff,  under  a  warrant  of  attach- 
ment, 01  certain  goods  claimed  by  the  plaintiff.  The  facts  are 
stated  in  the  opinion.  Upon  the  trial,  the  jury  found  a  verdict 
for  the  plaintiff,  and  a  motion  by  the  defendant  for  a  new  trial 
was  denied,  and  judgment  for  the  plaintiff  was  entered  on  the 
verdict.  From  the  judgment  and  the  order  denying  his  mo- 
tion for  a  new  trial,  the  defendant  appealed. 

H.  W.  J3oo7cstaver,  for  appellant. 
George  W.  Wilson,  for  respondent. 

VAN  HOESEN,  J. — On  October  3,  1878,  Henry  "Wehle,  as 
plaintiff  in  person,  obtained  from  the  third  district  court  an 
attachment  for  a  debt  of  $5  against  John  Lam  pert  and  Charles 
Pfaendler,  which  attachment  was  levied  by  a  city  marshal  upon 
certain  property  in  a  dining  saloon  at  494  Broadway.  The 
plaintiff  asserts  that  she  was  the  mortgagee  of  the  property 
upon  which  the  levy  was  made,  and  that  she  was  entitled  to 
the  possession  of  it  at  the  time  of  the  making  of  the  levy. 
The  jury  have  found  in  her  favor  on  this  point,  and  there  was 
sufficient  evidence  to  sustain  that  finding.  On  the  day  after 
the  making  of  the  levy,  Wehle,  acting  as  the  attorney  for 
Charles  Pfaendler,  obtained  from  the  marine  court  an  attach- 
ment against  the  property  of  the  John  Lampert  already  men- 
tioned, which  attachment  was  placed  in  the  hands  of  Reilly, 
the  defendant,  who  was  then  sheriff,  to  be  served.  A  man  of 
the  name  of  Young,  an  attache  of  Deputy  Sheriff  Shicls,  was 
sent  to  levy  the  attachment,  with  instructions  to  go  to  494 
Broadway,  and  seize  the  property  in  the  dining  saloon.  When 
Young  arrived  at  the  saloon,  he  found  the  doors  closed,  and  a 
watchman  in  possession  of  the  premises,  who  had  been  placed 
there  by  Marshal  Daly,  the  officer  who  had  levied  Mr.  A\7ehle's 
attachment  in  the  suit  for  the  recovery  of  $5.  Young  there- 
upon served  upon  the  watchman  a  copy  of  the  warrant  issued 
by  Judge  McAdam,  in  the  suit  of  Pfaendler  against  Lampert, 
and  withdrew  from  the  premises.  It  appears  that  on  several 
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occasions  afterwards,  either  Young  or  Deputy  Sheriff  Shiels 
called  at  the  saloon,  but  there  is  no  evidence  that  either  of 
them,  or  that  any  other  person  by  the  authority  of  the  defend- 
ant Reilly,  ever  was  in  possession  of  the  property  claimed  by 
the  plaintiff,  or  of  the  saloon  in  which  it  was  used.  On  the 
contrary,  it  was  proved  by  the  plaintiff's  witnesses  that  Mar- 
shal Daly's  watchman  remained  in  possession  of  the  premises 
and  the  property  throughout  the  entire  course  of  the  proceed- 
ings to  which  the  plaintiff  resorted  for  the  purpose  of  obtaining 
the  property  without  bringing  an  action  of  claim  and  delivery. 
After  the  attachment  in  the  marine  court  suit  was  received  by 
the  sheriff,  the  plaintiff  claimed  the  property  which  the  mar- 
shal had  levied  on,  and  which  she  supposed  had  also  been 
seized  by  the  sheriff.  The  sheriff  then  proceeded  to  impanel 
a  jury  to  try  the  validity  of  the  plaintiff's  claim  (Co.le  Civ. 
Pro.  §  657),  and  by  their  inquisition,  the  jury  found  the  prop- 
erty to  have  been  in  the  plaintiff  at  the  time  of  the  levy. 

If  the  sheriff  had  not  levied  upon  the  goods,  the  statute 
gave  him  no  right  to  impanel  a  jury  to  try  the  validity  of  the 
plaintiff's  claim  (Code  Civ.  Pro.  §  657).  It  is  said,  however, 
by  the  sheriff's  counsel,  that  at  common  law,  and  independently 
of  any  statute,  the  sheriff,  if  in  doubt  as  to  the  title  of  any 
property  which  he  was  requested  to  seize,  had  a  right  to  call  a 
jury  to  inquire  as  to  the  title ;  and  that  on  this  occasion  the 
sheriff  was  availing  himself  of  his  common  law  privilege. 
Tidd's  Practice  (marg.  p.  1047.),  gives  color  to  the  counsel's 
proposition,  for  it  is  there  said  that  if  the  sheriff  doubt  whether 
the  goods  pointed  out  to  him  are  the  defendant's,  he  may  sum- 
mon a  jury  de  bene  esse,  to  satisfy  himself.  It  is  unnecessary, 
however,  to  inquire  whether  the  sheriff  possesses  at  the  present 
time  the  power  to  impanel  a  jury  to  try  the  title  to  property 
upon  which  he  has  not  levied,  for  the  evidence  is  that,  after 
the  inquisition  of  the  jury,  the  sheriff  directed  the  withdrawal 
of  any  claim  which  his  deputy  might  have  asserted  upon  the 
property.  Mr.  Johnson,  the  plaintiff's  witness,  swore  that  Mr. 
Cuming,  the  under  sheriff,  ordered  the  deputy  to  give  him,  as 
the  plaintiff's  agent,  possession  of  the  property,  and  that  the 
deputy  accompanied  him  to  the  saloon,  which  they  found  in 
VOL.  IX.— 18 
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the  keeping  of  the  man  placed  there  by  Marshal  Daly,  who 
had  had  charge  of  the  premises  from  the  first.  Daly's  man 
permitted  him  to  enter,  but  turned  the  key  upon  him,  and 
refused  to  permit  him  to  remove  anything,  and  to  give  up  the 
key.  It  was  said  by  Johnson  that  the  goods  were  afterwards 
sold,  though  it  did  not  appear  when,  or  by  whom. 

It  is  certain,  therefore,  that  the  sheriff  never  did  anything 
more  than  leave  a  copy  of  the  warrant  of  attachment  with  the 
marshal's  watchman,  that  the  marshal  was  in  possession  at  the 
time  the  warrant  was  given  to  the  sheriff,  and  that  the  marshal 
never  gave  up  possession  to  the  sheriff.  It  is  also  certain  that 
the  sheriff  withdrew  all  claim  upon  the  property,  that  he  did 
what  he  could  to  restore  the  property  to  the  plaintiff,  and  that 
the  plaintiff  did  not  obtain  possession  simply  because  the  mar- 
shal refused  to  give  up  the  goods.  This  evidence,  it  seems  to 
me,  disposed  of,  and  answered,  the  allegation  of  the  complaint 
that  the  sheriff  failed  to  deliver,  and  wrongfully  withheld  the 
property.  It  is  the  plaintiff's  evidence,  and  is  supported  by 
the  evidence  for  the  defendant.  Upon  such  proof  it  was 
erroneous  to  instruct  the  jury  that  they  were  at  liberty  to  find 
for  the  plaintiff  if  they  thought  her  title  free  from  fraud,  and 
if  they  thought  the  acts  of  the  sheriff  amounted  to  "  such  an 
assumption  of  power  over  the  property  by  the  sheriff  as  led 
him  to  claim  or  retain  it  to  satisfy  the  attachment."  A  levy 
can  be  made  of  tangible  property  only  by  the  sheriff's  taking 
the  same  into  his  actual  custody  (Code  Civ.  Pro.  §  64:9 ;  Sey- 
mour v.  Newton,  17  Hun,  30). 

The  sheriff  did  not  take  this  property  into  his  actual  cus- 
tody, and  there  was  no  evidence  to  warrant  the  jury  in  finding 
that  he  retained  it  to  satisfy  the  attachment.  The  claim  which 
he  made  he  abandoned,  and  the  property  which  he  endeavored 
to  deliver  to  the  plaintiff  was  held  by  another  officer  under 
legal  process  over  which  he  had  no  control.  The  sheriff  should 
not  be  held  liable  for  the  acts  of  the  marshal,  but  the  effect  of 
this  verdict  is  to  compel  him  to  pay  the  plaintiff  for  goods, 
of  which  the  marshal  kept  possession  during  the  time  that  the 
warrant  of  attachment  was  in  the  sheriff's  hands. 

Of  course,  it  was  proper  for  the  plaintiff  to  argue  from  the 
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fact  that  the  sheriff  summoned  a  jury  to  try  the  plaintiff's 
claim  of  title,  and  from  the  fact  that  he  ordered  the  property 
to  be  released,  that  he  had  made  a  levy  upon  the  property. 
These  facts,  if  unexplained,  would  have  warranted  a  verdict  in 
the  plaintiff's  favor,  but  in  view  of  the  evidence  which  showed 
the  possession  of  the  marshal  before,  during  and  after  the 
sheriff's  attempt  to  execute  the  attachment,  and  that  it  was  the 
marshal,  and  not  the  sheriff,  who  withheld  the  property  from 
the  plaintiff,  I  think  the  verdict  against  the  evidence. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

LARKEMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JOHNS  J.  NICHOLSON  et  al.,  Respondents,  against  WILLIAM  C. 
CONNER,  SHERIFF  OF  THE  CITY  AND  COUNTY  OF  NEW 
YORK,  Appellant. 

(Decided  June  7th,  1880.)       * 

Upon  trial  of  an  action  of  claim  and  delivery,  for  goods  included  in  a  bill  of 
lading  in  the  name  of  a  person  not  a  party  to  the  action,  but  which  was  in 
the  possession  of  the  plaintiffs,  the  judge  instructed  the  jury  that  "  a  bill 
of  lading  is  a  negotiable  instrument,  and  the  possession  of  it  controls  the 
property.  If  the  goods  are  in  transttw  you  can  give  title  by  handing  over 
and  delivering  the  bill  of  lading  ;"  and  that  a  transfer  of  it  is  a  transfer  of 
the  title  to  the  property.  Held,  that  as  these  instructions  were  erroneous, 
and  there  was  nothing  in  the  charge  to  correct  the  false  impression  which 
the  jury  would  receive  from  such  direction,  and  which  might  have  influ- 
enced them  in  rinding  a  verdict  for  the  plaintiffs,  the  verdict  could  not  be 
sustained. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  on  the  verdict  of  a  jury,  and  an  order  denying  a 
motion  for  a  new  trial. 

One  William  M.  Winks  in  1875  carried  on  business  in  his 
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own  name  as  a  packer  of  fruit,  oysters,  &c.,  in  Baltimore,  Md. 
He  was  insolvent,  and  owed  the  plaintiffs,  who  were  bankers  in 
Baltimore,  about  $8,000,  for  which  they  held  a  chattel  mort- 
gage as  security.  One  O'Farrell  had  recovered  a  judgment  for 
about  $1,200  against  Winks  in  Baltimore. 

About  the  middle  of  August,  Winks,  who  had  orders  for 
canned  goods,  but  was  without  money  to  carry  on  his  business, 
applied  to  the  plaintiff  to  aid  him  in  filling  these  orders.  A 
few  days  later  the  plaintiffs  promised  to  aid  Winks  with  money 
to  enable  him  to  fill  these  orders,  on  condition  that  the  goods 
should  be  considered  theirs,  and  that  Winks  should  deliver  to 
the  plaintiffs  the  bill  of  lading  therefor  when  the  goods  were 
shipped.  The  proceeds  resulting  from  these  orders  were  to  be 
applied  to  the  payment  of  the  debt  of  $8,000,  due  from  Winks 
to  the  plaintiffs.  Thereafter  the  plaintiffs  advanced  the  money 
— about  $2,300, — for  the  purpose  of  enabling  Winks  to  fill  these 
orders.  Winks  purchased  peaches,  canned  them,  and  sold 
seven  hundred  and  fifty-three  cases  to  H.  K.  &  F.  B.  Thurber 
&  Co.,  of  New  York  City. 

On  August  25,  1875,  Winks  shipped  these  seven  hundred 
and  fifty-three  cases  on  board  of  a  vessel  at  Baltimore,  and  con- 
signed them  to  Thurber  &  Co.  In  the  afternoon  of  August 
25,  a  certain  blank  draft,  together  with  a  bill  of  lading,  by 
which  it  appears  that  Winks  was  the  consignor,  and  Thurber 
&  Co.  the  consignees,  was  handed  by  Winks  to  plaintiffs.  The 
draft  was  blank  as  to  amount,  because  the  terms  of  sale,  whether 
for  cash  or  at  four  months'  credit,  were  not  yet  agreed  upon 
between  Winks  and  Thurber  &  Co. 

According  to  the  testimony  of  the  plaintiffs  any  loss  sus- 
tained in  the  transactions  -  was  to  be  borne  by  the  plaintiffs. 
When  these  cases  arrived  in  New  York,  Thurber  &  Co.  refused 
to  accept  them,  because  of  the  inferior  quality  of  the  goods,  and 
after  these  goods  were  rejected  by  Thurber  they  were  seized 
under  a  writ  of  attachment  issued  from  the  supreme  court  to 
the  sheriff  of  this  county  in  O'Farrell  v.  Winks.  The  plaint- 
iffs put  in  a  claim  to  the  goods,  and  subsequently  brought  this 
action  of  claim  and  delivery  for  them,  in  the  marine  court, 
which  was  tried  April  23,  1879.  The  jury  rendered  a  verdict 
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for  the  plaintiffs,  and  a  motion  by  the  defendants  for  a  new 
trial  was  denied,  and  judgment  was  entered  in  plaintiffs'  favor. 
From  such  judgment  and  the  order  denying  this  motion  for  a 
new  trial  the  defendant  appealed  to  the  general  term  of  the 
marine  court,  where  the  judgment  and  order  were  affirmed ; 
and  from  such  judgment  of  affirmance  the  defendant  appealed 
to  this  court. 

Charles  W.  Gould,  for  the  appellant. 
E.  Louis  Lowe,  for  the  respondents. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — The 
only  question  which  is  necessary  to  be  discussed  upon  this 
appeal  is  whether,  in  his  charge,  the  learned  justice  erred  in 
the  proposition 'of  law  kid  down  to  the  jury  for  their  guidance. 
The  charge  contained  this  proposition :  that  "  the  bill  of  lading 
of  these  goods  is  in  the  name  of  Winks."  [Court  reads  the 
bill  of  lading.]  "  The  property  was  thereby  apparently  the 
property  of  Winks.  A  bill  of  lading  is  a  negotiable  instru- 
ment, and  the  possession  of  it  controls  the  property.  If  the 
goods  are  in  transitu  you  can  give  title  by  handing  over  and 
delivering  the  bill  of  lading.  Advances  are  frequently  made 
by  capitalists  and  bankers  in  that  -way." 

It  is  conceded  upon  the  part  of  the  respondents'  counsel, 
and  it  was  conceded  by  the  learned  judge  who  wrote  the 
opinion  in  the  court  below,  that  this  instruction  was  erroneous 
as  applied  to  judgment  creditors,  and  that,  if  the  trial  judge 
had  charged  this  and  nothing  more,  a  new  trial  would  of 
necessity  have  to  follow.  But  it  is  claimed  that  the  trial  judge 
did  say  more,  and  that  his  charge,  taken  as  a  whole,  tends  to 
modify  and  explain  the  part  claimed  to  be  objectionable,  and 
conveyed  to  the  jury  the  correct  rule  of  law  on  the  question 
involved. 

The  question  which  was  submitted  to  the  jury  in  this  case 
was  whether  the  plaintiffs  in  this  action  had  a  title  to  the 
property  at  the  time  that  it  was  seized  by  the  sheriff.  It  will 
therefore  be  necessary  to  see  upon  an  examination  of  the 
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charge  whether  or  not  as  a  whole  it  did  convey  the  correct 
rule  of  law. 

The  question  as  to  the  transfer  of  this  bill  of  lading  was  an 
important  one,  because,  independent  of  any  previous  arrange- 
ment which  may  have  been  made  between  Winks  and  the 
plaintiffs  as  to  the  ownership  of  these  goods,  if  the  bill  of 
lading  was  transferred  to  them  as  security  for  the  moneys 
which  they  had  advanced  to  Winks,  it  undoubtedly  would  pass 
the  title  to  the  goods  as  between  Winks  and  his  creditors. 

In  order  to  establish  this  proposition,  however,  it  was 
necessary  to  prove  something  further  than  the  mere  transfer  of 
the  bill  of  lading.  It  must  be  shown  that  such  transfer  was 
made  with  the  intention  of  passing  the  title. 

The  learned  judge  in  his  charge  to  the  jury,  however,  had 
instructed  the  jury  that  the  possession  of  the  bill  of  lading 
absolutely  controlled  the  property.  I  have  failed  to  find  upon 
reading  the  charge  any  modification  whatever  of  this  proposi- 
tion. It  is  true  that  he  discussed  the  evidence  in  reference  to 
the  arrangement,  which  had  been  testified  to,  between  the 
plaintiffs  and  Winks  ;  and  that  the  fact  that  the  bill  of  lading 
is  produced  from  the  possession  of  the  plaintiffs  is  confirma- 
tory of  the  testimony  of  the  plaintiffs  and  Winks. 

But  the  attention  of  the  jury  is  nowhere  called  to  the 
true  rule  of  law  in  reference  to  the  bill  of  lading ;  and  in  fact 
at  almost  the  last  of  his  charge,  the  judge,  in  a  manner  which 
calls  the  attention  of  the  jury  particularly  to  what  he  had  al- 
ready charged,  reiterates  the  false  proposition.  He  says  :  "  I 
have  already  charged  you  as  to  this  bill  of  lading,  and  in 
connection  I  charge  you  that  a  transfer  of  it  is  a  transfer  of 
the  title  to  the  property."  This  was  but  putting  the  original 
proposition  in  different  words,  and  the  last  impression  which 
was  left  upon  the  jury  by  this  direction  was  that  the  posses- 
sion of  the  bill  of  lading  controlled  the  property,  as  had  been 
previously  charged.  It  being  conceded  that  such  a  direction 
was  error,  and  the  false  impression  which  the  jury  would  re- 
ceive from  such  direction  being  nowhere  corrected,  it  is  im- 
possible for  us  to  say  whether  the  jury  found  in  favor  of  the 
plaintiffs  simply  because  of  the  fact  that  the  plaintiffs  had  pos- 
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session  of  the  bill  of  lading,  or  whether  they  merely  treated 
it  as  confirmatory  of  the  evidence  of  Winks  and  Nicholson  as 
to  the  arrangement  entered  into  between  them. 

Because  of  the  error  above  mentioned  it  seems  to  be  im- 
possible to  support  the  verdict.  The  judgment  must  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

LAKREMOKE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JOHN   CAKE   et  al.,   Plaintiffs,    against   GILBERT    THOMPSON, 

Defendant. 

(Decided  June  7th,  1880.) 

The  defendant  was  employed  by  the  plaintiffs  to  make  purchases  for  them 
upon  a  commission  during  a  series  of  years,  a  new  contract  being  made 
each  year,  each  purchase  being  paid  for  separately,  and  each  year's  busi- 
ness separately  settled.  The  defendant,  by  making  false  statements  to  the 
plaintiffs  as  to  prices  paid,  obtained  from  them,  as  their  payments  for 
such  purchases,  more  than  sufficient  funds,  and  he  applied  the  excess  to 
his  own  use.  After  the  termination  of  his  employment  and  the  settlement 
of  his  accounts,  the  plaintiffs  discovered  his  fraudulent  practices,  and 
immediately  brought  an  action  to  compel  him  to  account  and  pay  over 
to  them  the  money  so  wrongfully  obtained  by  him  from  them  ;  in 
which  he  pleaded  the  Statute  of  Limitations.  Held,  that  the  action  could 
not  be  sustained  as  to  transactions  which  had  been  settled  between  the 
parties  more  than  six  years  previously,  it  being  "an  action  upon  a  con- 
tract obligation  or  liability  express  or  implied,"  within  subdivision  1  of 
section  3b2  of  the  Code  of  Civil  Procedure.  ARhough  an  accounting  and 
other  equitable  relief  was  demanded  i:i  the  complaint,  and  allowed  by  the 
interlocutory  judgment,  the  only  relief  that  could  be  afforded  by  a  final 
judgment  would  be  a  judgment  for  a  sum  of  money,  and  the  action  was 
not,  therefore,  within  the  meaning  of  subdivision  5 of  section  382,  "an 
net  ion  to  procure  a  judgment  other  than  for  a  sum  of  money,  on  the 
ground  of  fraud,"  &c.,  in  which  cases,  by  that  provision,  the  cause  of 
action  "  is  not  deemed  to  have  accrued  until  the  discovery  by  the  plaint- 
iff or  the  person  under  whom  he  claims  of  the  facts  constituting  the  fraud. " 
Is  or,  although  a  demand  was  in  fact  made  before  the  action,  was  the  case 
within  the  requirement  of  section  410,  that  the  time  within  which  an 
action  may  be  commenced  "  must  be  computed  from  the  time  when  the 
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right  to  make  the  demand  is  complete  ;"  since  that  section  applies  only 
"  where  a  demand  is  necessary  to  entitle  a  person  to  maintain  an 
action,"  and  in  this  case  the  right  to  sue  was  not  in  any  way  dependent 
upon  the  demand  made. 

MOTION  for  a  new  trial,  made  at  general  term,  upon  excep- 
tions taken  on  the  trial  of  an  issue  of  fact  by  the  court  without 
a  jury,  an  interlocutory  judgment  directed  by  the  decision 
rendered  on  the  trial  having  been  entered,  and  the  further 
hearing  before  final  judgment  not  having  been  commenced. 

In  or  about  the  year  1862,  Carr,  Brown  &  Co.,  of  whom 
the  plaintiffs  were  the  successors,  commenced  the  employment  of 
the  defendant  to  buy  for  them  in  the  city  of  ISTew  York  "  city 
horns,"  and  agreed  to  pay  him  a  commission  of  2K  per  cent, 
upon  the  amount  of  purchases  made  by  him.  This  arrange- 
ment was  continued  for  each  subsequent  year  up  to  and  includ- 
ing 1874,  excepting  the  years  1871  and  1873.  In  each  year  a 
new  contract  was  made  between  the  parties,  and  each  bill  of 
horns  furnished  by  the  defendant  to  the  plaintiffs  was  paid  for 
separately  by  the  plaintiffs,  and  each  year's  business  was  sepa- 
rately settled  and  paid.  The  defendant,  for  the  purchases  made 
by  him,  from  time  to  time  rendered  statements  of  the  amount 
and  cost  of  his  several  purchases  on  account  of  Carr,  Brown  & 
Co.,  and  received  from  Carr,  Brown  &  Co.  in  money  the 
amounts  of  the  statements  so  rendered.  The  defendant,  in  his 
invoices  and  statements  to  Carr,  Brown  &Co.,  during  some  or 
all  of  these  years  aforesaid,  reported  or  stated  different  and 
higher  prices  than  he  had  in  fact  paid  or  agreed  to  pay  or 
than  were  to  be  paid  for  said  city  horns.  By  this  means  the 
defendant  obtained  from  Carr,  Brown  &  Co.  more  than  suf- 
ficient funds  to  pay  for  the  city  horns  so  purchased  by  him. 
Carr,  Brown  &  Co.  had  no  knowledge  of  the  wrongful  acts 
complained  of  in  this  action  until  the  year  1878,  and  they 
never  acquiesced  therein.  A  demand  having  been  duly  made 
upon  the  defendant  by  Carr,  Brown  &  Co.  for  him  to  account 
and  pay  over  the  amount  of  the  charges  and  over-charges 
claimed  in  this  action,  and  the  defendant  having  refused  so  to 
do,  this  action' was  commenced  on  the  30th  day  of  December, 
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1878,  to  file  such  an  account.  The  answer  of  the  defendant 
denied  that  he  was  the  agent  of  Carr,  Brown  &  Co.  and  set 
up  the  defense  of  the  six  years'  statute  of  limitation.  Upon 
the  trial  at  special  term  an  interlocutory  judgment  for  such  ac- 
count having  been  rendered,  a  motion  for  a  new  trial  was 
made  by  the  defendant  at  the  general  term. 

Homer  A.  Nelson,  for  defendant. 
M.  I.  Butler,  for  plaintiffs.  . 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — The 
only  question  which  it  is  necessary  to  discuss  upon  this  appeal 
is  whether  the  statute  of  limitations  applies  to  any  portion  of 
the  transactions  between  Carr,  Brown  &  Co.  and  the  defendant. 
It  is  conceded  that  under  the  old  Code  the  six  years'  statute  of 
limitations  applied,  because  it  limited  actions  for  relief  upon  the 
ground  of  fraud  to  that  class  of  actions  which  were  solely  cog- 
nizable by  the  court  of  chancery ;  and  it  is  conceded  that  the 
plaintiffs  had  a  good  cause  of  action  at  law  for  the  frauds  al- 
leged to  have  been  perpetrated  upon  them  by  the  defendant, 
and  that  the  jurisdiction  of  the  court  of  chancery  was  not  ex- 
clusive but  concurrent  (foot  v.  Farrington,  41  N.  Y.  164).  It 
is  then  necessary  to  consider  whether  the  new  Code  has  made 
any  change  in  respect  to  the  statute  of  limitations  as  applicable 
to  causes  of  action  such  as  are  set  forth  in  the  complaint  in  this 
action.  Section  382  of  the  Code,  containing  the  limitation  of 
six  years,  applies  by  subdivision  5  to  "  an  action  to  procure  a 
judgment  other  than  for  a  sum  of  money  on  the  ground  of 
fraud  in  a  case  which,  on  the  31st  day  of  December,  1846.  was 
cognizable  by  the  court  of  chancery.  The  cause  of  action  in 
biich  a  case  is  not  deemed  to  have  accrued  until  the  discovery 
by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the 
facts  constituting  a  fraud." 

o 

It  is  to  be  i^oticed  that  the  word  "  solely,"  contained  in  the 
old  Code,  has  been  omitted  in  the  new,  and  we  are  informed 
by  the  njote  to  the  section  that  such  change  was  made  to  meet 
the  decision  in  the  case  of  Foot  v.  Farrington,  above  men- 
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tioned.  It  seems,  however,  upon  a  careful  reading  of  the  sec- 
tion, that,  by  the  change  of  the  language  in  the  section,  the 
author  of  the  Code  has  failed  in  attaining  the  object  sought 
for.  The  language  of  the  subdivision  is  :  "  An  action  to  pro- 
cure a  judgment  oilier  than  for  a  sum  of  money,  on  the 
ground  of  fraud,"  &c.  It  is  urged  upon  the  part  of  the  de- 
fendant in  this  action  that  the  sole  relief  which  is  sought  to 
be  obtained  by  a  final  judgment  in  this  action  is  a  judgment 
for  a  sum  of  money, — that  no  other  relief  can  be  afforded  by 
any  final  judgment  which  is  entered  in  this  action.  It  is  true 
that,  under  the  interlocutory  judgment,  certain  equitable  relief 
may  be  obtained  ;  but  upon  the  final  judgment  the  sole  relief 
which  can  be  obtained  against  this  defendant  is  a  judgment  for 
money. 

An  inspection  of  the  complaint,  and  a  recollection  of  the 
ordinary  practice  in  cases  of  this  description,  both  before  and 
after  the  Code,  show  that  no  other  final  judgment  could  be  ob- 
tained. All  the  equitable  relief  which  can  be  given  in  this 
action  is  to  be  obtained  by  the  interlocutory  judgment,  and 
not  by  the  final  decree.  The  accounting,  the  production  of 
the  defendant's  books,  are  all  forms  of  relief  applicable  to  the 
interlocutory  decree,  and  have  no  reference  to  the  final  judg- 
ment. 

After  such  accounting,  the  prayer  of  the  complaint  is  that 
the  judgment  of  the  court  be,  that  the  defendant  pay  over  the 
amount  which  may  be  found  due,  and  that  the  plaintiffs  have 
judgment  and  execution  therefor,  together  with  the  costs  of 
this  action.  This  is  all  the  relief  which  possibly  eould  be  in- 
corporated in  the  final  judgment  in  this  action. 

It  seems,  therefore,  that  the  causes  of  action  set  out  in  the 
complaint  are  expressly  excluded  by  the  terms  of  subdivision  5 
of  section  382.  They  must,  then,  fall  within  the  first  subdi- 
vision of  section  382,  which  is  as  follows:  "An  action  upon  a 
contract,  obligation  or  liability,  express  or  implied,  except  a 
judgment  or  sealed  instrument,"  must  be  commenced  within 
six  years.  The  causes  of  action  set  out  in  this  case  certainly 
arise  upon  a  contract,  obligation  or  liability,  and  therefore  fall 
expressly  within  the  terms  of  the  subdivision  above  quoted. 
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The  caases  of  action  arise  in  consequence  of  the  violation, 
upon  the  part  of  the  defendant,  of  his  contract  or  agreement 
with  the  plaintiffs ;  and  such  contract  or  agreement  is  the  sole 
foundation  of  this  action. 

Under  these  circumstances  it  seems  to  be  difficult  to  come 
to  any  conclusion  except  that  the  six  years'  statute  of  limita- 
tion applied,  and  that  the  plaintiffs  have  no  cause  of  action  for 
any  transactions  which  were  settled  by  them  with  the  defend- 
ant prior  to  the  30th  of  December,  1872. 

Since  the  above  was  written  our  attention  has  been  called 
to  section  -ilO  of  the  Code,  as  applicable  to  the  case  at  bar. 
The  section  reads  as  follows  : 

"  Where  a  right  exists,  but  a  demand  is  necessary  to  entitle 
a  person  to  maintain  an  action,  the  time  within  which  the  ac- 
tion must  be  commenced  must  be  computed  from  the  time 
when  the  right  to  make  the  demand  is  complete,  except  in  one 
of  the  following  cases  : 

"  1st.  Where  the  right  grows  out  of  the  receipt  or  detention 
of  money  or  property  by  an  agent,  trustee,  attorney,  or  other 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  com- 
puted from  the  time  when  the  person  having  the  right  to  make 
the  demand  has  actual  knowledge  of  the  facts  upon  which  that 
right  depends." 

It  will  be  observed,  upon  a  reading  of  this  section,  that  it 
only  applies  to  cases  where  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action.  It  says,  "  Where  a  right  exists, 
but  a  demand  is  necessary  to  entitle  a  person  to  maintain  the 
action,  the  time  within  which  the  action  must  be  commenced 
is  to  be  computed,"  &c.,  "  except  in  one  of  the  following 
cases," — which  language  clearly  states  that  the  section  is>  to 
apply  only  to  those  cases  where  a  right  exists,  but  a  demand  is 
a  requisite  preliminary  to  the  commencement  of  the  action. 

In  the  case  at  bar  no  demand  whatever  was  necessary  in 
order  to  entitle  the  plaintiff  to  commence  this  action. 

It  is  true  that  a  demand  was  made,  but  the  right  to  sue  was 
not  in  any  way  dependent  upon  such  demand.  Without  it  a 
perfect  cause  of  action  existed  ;  and,  as  a  consequence,  the 
provisions  of  section  410  do  not  apply. 
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The  interlocutory  judgment  herein  must  be  modified  ac-< 
cordingly. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

•j 
Order  accordingly. 


AAEON  LEHMAN  et  al.,  Respondents,  against  EDWARD  ROBERTS, 
IMPLEADED  WITH  JAMES  HILL,  Appellant. 

(Decided  June  7th,  1880.) 

In  an  action  to  foreclose  a  mechanic's  lien,  a  decree  was  entered  for  a  sale 
of  the  premises  not  in  accordance  with  the  findings  of  fact  and  con- 
clusions of  law  of  the  judge  at  the  trial;  whereupon  an  action  to  restrain 
such  sale  was  brought  by  persons  claiming  title  to  the  premises,  but  who 
were  not  parties  to  the  proceedings  for  foreclosure,  in  which  action  both 
the  plaintiff  and  the  defendant  in  the  foreclosure  suit  were  made  defend- 
ants. Held,  that  the  complaint  should  not  be  dismissed  upon  a  subsequent 
amendment  of  the  decree  of  foreclosure  to  conform  to  such  findings  of 
fact  and  conclusions  of  law,  but  that  the  court,  having  obtained  jurisdic- 
tion, might  give  such  other  relief  as  the  facts  warranted.  And  it  ap- 
pearing that  the  only  interest  in  the  premises  claimed  by  the  defendant 
in  the  foreclosure  suit  was  a  contract  not  within  tbe  recording  acts,  and 
that  he  was  not  in  possession  at  the  time  of  the  filing  of  the  mechanic's 
lien,  and  that  such  defendant  had,  therefore,  as  against  the  plaintiffs  in  this 
action,  who  were  purchasers  in  good  faith  without  notice  of  his  claim,  no 
interest  which  could  be  sold  under  the  decree,  such  a  sale,  which  might 
serve  as  a  cloud  upon  the  plaintiffs'  title,  should  be  restrained. 

APPEAL  from  a  judgment  of  this  court  entered  upon  find- 
ings of  the  judge  upon  trial  without  a  jury. 

This  action  was  brought  to  restrain  a  sale  under  a  judgment 
in  an  action  for  foreclosure  of  a  mechanic's  lien.  The  facts  of 
the  case,  as  stated  in  the  opinion  of  J.  F.  DALY,  J.,  rendered 
upon  the  trial  at  the  special  term,  and  referred  to  in  the  fol- 
lowing opinion  of  VAN  BRUNT,  J.,  were  as  follows : 

"  On  February  6, 1857,  John  A.  Davenport,  being  the  owner 
of  three  vacant  lots  situated  on  Forty-first  street,  one  hundred 
and  twenty  feet  east  of  Eighth  avenue  (each  lot  being  twenty 
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feet  wide  and  ninety-eight  feet  nine  inches  in  depth),  executed 
with  James  Hill  an  agreement  Tinder  seal  by  which  Davenport 
agreed  to  sell  and  convey  said  lots  to  Hill  at  the  price  of  $6,150, 
and  Hill  agreed  to  purchase  said  lots  and  to  proceed  to  erect 
three  brick  buildings  thereon,  and  to  pay  said  purchase  money 
with  interest  from  March,  1857,  in  cash,  on  or  before  September 
1,  185T.  Hill  immediately  commenced  the  erection  of  the 
buildings  on  the  lots. 

"  On  July  1, 1857,  Hill  assigned  the  contract  to  William  R. 
Martin  by  an  instrument  which  was  in  terms  an  absolute  as- 
signment of  all  his  right  and  interest,  which  assignment  was 
intended  as  security  for  certain  advances  of  money  towards  the 
erection  of  the  said  buildings  which  Mai'tin  had  already  made, 
and  such  advances  as  he  might  make  thereafter. 

"  On  September  1, 1857,  Hill  made  default  in  the  payment 
of  the  purchase  price  of  the  lots. 

"  On  October  1,  1857,  Davenport  caused  a  written  demand 
of  payment  and  of  notice  that  he  would  re-enter  and  take  pos- 
session of  the  premises  if  the  money  was  not  paid  in  ten  days 
to  be  served  on  Hill ;  Hill  did  not  pay  the  money. 

"  On  November  16, 1857,  a  mechanic's  lien  for  material  fur- 
nished to  Hill  in  the  construction  of  the  buildings  was  filed  by 
Edward  Roberts,  pursuant  to  the  provisions  of  the  act  of  1851, 
c.  513.  Hill  was  described  as  owner,  in  the  notice  of  lien.  A 
deed  of  the  premises  was  executed  by  Davenport  to  William 
R.  Martin,  dated  November  20, 1857,  acknowledged  on  Decem- 
ber 5, 1857,  and  recorded  December  11,  1857.  Martin  exe- 
cuted mortgages  to  the  amount  of  $14,500  on  each  house  and 
lot,  out  of  which  he  paid  Davenport  his  purchase  money,  re- 
taining the  rest.  He  made  other  mortgages,  and  paid  several 
persons  who  had  furnished  labor  and  materials  towards  the 
erection  of  the  buildings.  He  afterwards  sold  and  conveyed 
the  houses  and  lots,  and  by  several  mesne  conveyances  the  title 
came  into  plaintiffs.  Roberts  commenced  proceedings  to  fore- 
close his  lien  in  1858,  but  did  not  obtain  judgment  till  1878, 
however,  a  period  of  over  twenty  years  after  the  filing  of  this 
lien.  The  plaintiffs  and  their  grantors  were  not  parties  to  that 
proceeding.  Hill  was  the  sole  defendant,  and  judgment  was 
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entered  directing  that  the  right',  title  and  interest  which  he 
possessed  in  the  premises  on  November  16,  1857,  the  date  of 
the  tiling  of  the  lien,  should  be  sold. 

"This  action  was  brought  to  restrain  the  sale,  on  the  ground 
that  Hill  had  no  right,  title  or  interest  whatever  in  the  houses 
and  lots  on  that  date,  but  that  prior  thereto  he  had  surrendered 
his  contract  for  the  purchase  of  the  premises  to  Davenport,  the 
vendor  therein,  who  had  thereupon  made  an  independent  con- 
tract of  sale  with  Martin  and  conveyed  the  lots  to  the  latter  by 
the  deed  before  mentioned. 

"  The  defendant  Roberts  contended  on  the  other  hand  that 
Hill  was,  on  the  day  of  the  filing  of  the  lien,  the  equitable 
owner  of  the  premises,  and  entitled  to  a  conveyance  thereof 
from  Davenport.  That  the  payment  of  the  purchase  price  was 
made  on  his  behalf  and  on  an  advance  to  him  by  Martin,  and 
the  deed  of.  the  premises  taken  by  the  latter  from  Davenport 
as  security  only.  That  Hill  was  the  equitable  owner,  and  en- 
titled to  a  conveyance  from  Davenport  when  the  lien  was  filed 
and  afterwards,  and  when  the  action  to  foreclose  the  lien  was 
brought  was  entitled  in  equity  to  redeem  from  Martin,  who 
had  taken  the  legal  title  from  Davenport,  but  held  it  as  mort- 
gagee only ;  and  defendants  demanded  that  the  complaint  be 
dismissed  leaving  a  judgment  in  the  lien  proceedings  to  be 
executed  by  a  sale  of  such  right  or  equity  as  existed  in  Hill  at 
the  time  the  lien  was  filed  or  at  the  subsequent  date  of  the 
deed  to  Martin." 

Upon  the  trial,  the  judge  decided  in  favor  of  the  plaintiffs, 
and  judgment  for  the  plaintiffs  was  entered  upon  his  findings. 
From  the  judgment  the  defendant  Roberts  appealed. 

G.  S.  P.  Sbillman,  for  appellant. 

Justus  Palmer  and  P.  J.  Joachimsen,  for  respondents. 

VAN  BRUNT,  J. — It  is  not  necessary  that  the  facts  should 
be  stated  at  length  upon  the  decision  of  this  appeal,  as  they 
sufficiently  appear  in  the  opinion  of  the  learned  judge  before 
whom  this  case  was  tried  in  the  court  below. 
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The  action  was  commenced  to  restrain  tlie  sale  of  certain 
premises  in  the  city  of  New  York,  under  a  decree  entered  in  a 
mechanic's  lien  suit  brought  by  the  defendant,  Edward  Ilob- 
erts,  against  the  defendant  James  Hill.  The  decree  entered  in 
that  case  provided  for  a  sale  entirely  different  from  that  which 
was  contemplated  by  the  findings  of  fact  and  conclusions  of 
law  made  upon  the  trial  of  that  action.  After  the  bringing  of 
this  suit,  the  defendant  Iloberts  caused  this  decree  to  be 
amended  so  as  to  conform  to  such  findings  of  fact  and  conclu- 
sions of  law.  The  plaintiffs  in  this  action,  as  they  might  pos- 
sibly be  affected  by  such  decree,  had  a  right  to  bring  this 
action,  in  order  to  restrain  the  sale  of  premises  owned  by  them 
under  such  an  unauthorized  decree.  Therefore  the  action  \vas 
properly  brought,  and  the  complaint  could  not  be  dismissed 
because  of  the  subsequent  amendment  of  the  decree  in  ques- 
tion. Having  obtained  jurisdiction  for  the  purpose  above 
mentioned,  the  court  bad  a  right  to  give  such  other  relief  as 
the  facts  before  it  warranted.  And  it  therefore  becomes 
necessary  to  consider  whether  the  defendant  Hill  had  any 
right,  title  or  interest  in  the  premises  which  could  be  sold  un- 
der the  judgment  or  decree  in  the  mechanic's  lien  suit.  Hill 
had  no  interest  in  the  premises  of  which  record  notice  could 
be  given.  He  had  only  a  contract,  which  is  not  within  the  re- 
cording act,  and  it  was  only  by  his  maintaining  possession  that 
any  notice  of  his  claim  or  interest  in  the  premises  could  be 
given. 

In  July,  1857,  Hill  assigned  his  contract  with  Davenport, 
the  owner  of  the  lots,  to  William  11.  Martin,  but  he  seems  still 
to  have  remained  in  possession  of  the  premises.  On  Septem- 
ber 1,  Hill  having  made  default  in  the  purchase  price  of  the 
lots,  Davenport,  on  October  1,  1857,  notified  him  that  he 
would  re-enter  them  for  non-payment  of  the  purchase  money, 
and  take  possession  of  the  premises. 

Although  it  is  not  distinctly  proven,  it  would  appear  from 
the  evidence  that  Hill  then  found  himself  entirely  unable  to 
complete  his  contract,  and  that  Davenport  took  possession  of 
the  premises  in  question.  On  the  10th  of  November,  1857, 
Iloberts'  mechanic's  lien  was  filed  against  Hill  as  owner,  and 
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on  the  20th  day  of  November,  1857,  Davenport  conveyed  the 
premises  to  Martin,  and  Martin  conveyed  the  premises  subse- 
quently to  other  parties. 

By  this  chain  of  title  it  will  be  seen  that  at  the  time  of  the 
filing  of  the  mechanic's  lien  by  Roberts,  Hill  was  not  in  pos- 
session of  the  premises,  had  no  title  whatever  that  he  could 
enforce,  and  no  notice  was  given  to  any  of  the  purchasers, 
either  by  record  or  possession,  that  Hill  had  any  claim  or  in- 
terest in  the  premises  in  question. 

Under  these  circumstances,  if  Hill  had  had  a  deed  of  these 
premises  which  he  had  failed  to  record,  and  not  being  in  posses- 
sion, subsequent  purchasers  in  good  faith  without  notice  of  such 
deed  would  not  be  affected  by  any  claim  of  title  which  might 
be  asserted  under  such  unrecorded  deed. 

Certainly  it  cannot  be  claimed  that  Hill's  rights  in  the 
premises  are  any  greater  under  his  contract  than  they  would 
have  been  under  an  unrecorded  deed. 

There  seems  to  have  been  no  way  by  which,  if  Hill  claimed 
to  have  any  interest  in  these  premises,  such  claim  could  have 
been  discovered  by  any  purchaser  in  his  examination  of  the 
title  to  these  premises.  This  being  true,  it  would  appear  that 
as  against  the  present  owners  of  these  premises,  Hill  had  no 
interest  whatever  which  could  be  sold  under  judgment  in  a 
mechanic's  lien  suit ;  and  the  court,  having  obtained  jurisdic- 
tion, as  has  been  stated,  because  of  the  unauthorized  decree 
which  had  been  entered,  had  the  right  to  grant  relief  to  the 
complainants  in  this  action,  and  restrain  proceedings  which 
might  serve  as  a  cloud  upon  their  title. 

I  think,  therefore,  that  the  judgment  should  be  affirmed 
with  costs. 

LAEKEMOEE,  J.,  concurred. 
Judgment  affirmed,  with  costs.* 

*  The  judgment  entered  on  this  decision  was  affirmed  by  the  court  of 
appeals,  October  4th,  1881  (see  86  N.  Y.  232). 
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PATRICK  KELLY,  Appellant,  against  THE  ANCIENT  ORDER  OF 
HIBERNIANS,  Respondent. 

(Decided  June  7th,  1880.) 

Provisions  of  the  constitution  and  by-laws  of  a  benevolent  society,  allowing 
benefits  "in  case  of  sickness,"  and  providing  that  "when  any  member 
.  .  .  takes  sick,"  he  shall  be  entitled  to  such  benefits  "if  it  be  so 
that  he  is  not  able  to  attend  to  his  daily  labor,"  do  not  extend  to  a  case 
of  a  permanent  bodily  injury  which  does  not  affect  the  general  health  of 
the  person  injured. 

APPEAL  from  a  judgment  of  this  court  entered  on  the  re- 
port of  a  referee. 

The  defendant  in  this  action  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York  providing  for  the 
incorporation  of  benevolent,  charitable,  scientific  and  mission- 
ary societies,  and  the  acts  amendatory  thereof  or  supplementary 
thereto. 

The  preamble  to  the  constitution  of  the  defendant's  or- 
ganization declares  that  the  intent  and  purpose  of  the  order  is 
"  to  promote  friendship,  unity  and  true  Christian  charity 
among  its  members  by  raising  or  supporting  a  stock  or  fund  of 
money  for  maintaining  the  aged,  sick,  blind  and  infirm  mem- 
bers, and  no  other  purpose  whatsoever." 

Prior  to  the  9th  of  April,  1877,  the  defendant  had  adopted 
for  the  government  of  its  corporate  action  a  certain  constitu- 
tion, and  certain  by-laws,  which  were  then  in  force  and  which 
are  still  now  in  force. 

Article  12,  section  7,  of  the  constitution  is  as  follows : 
"Any  member  who,  in  anyway  by  his  own  means,  renders 
himself  liable  to  sickness,  accident  or  death,  shall  not  be  en- 
titled to  any  benefits." 

Article  16,  of  the  constitution,  is  as  follows :  "  The  initia- 
tion fee  of  the  order  shall  be  three  dollars,  the  monthly  dues 
shall  not  be  less  than  thirty-five  cents.  The  weekly  benefits  in 
VOL.  IX.— 19 
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case  of  sickness  shall  be  five  dollars,  and  on  the  death  of  a 
member,  the  sum  of  fifty  dollars,  shall  be  appropriated  to  defray 
the  funeral  expanses." 

Section  9  of  the  by-laws  is  as  follows :  "  When  any  mem- 
ber of  this  order  takes  sick,  a  visiting  committee  belonging  to 
the  division  of  which  he  is  a  member  shall  visit  him,  and 
should  they  neglect  to  do  so,  each  of  them  shall  be  fined  in  the 
sum  of  one  dollar.  "When  said  committee  shall  report  the 
state  of  his  health,  and  if  it  be  so  that  he  is  not  able  to  attend 
to  his  daily  labor,  the  president  shall  give  an  order  on  the 
treasurer,  signed  and  countersigned  by  the  secretary,  for  the 
sum  of  five  dollars  for  each  week  during  his  sickness,  and 
should  he  die,  the  sum  of  fifty  dollars  shall  be  allowed  to  de- 
fray his  funeral  expenses.  Any  ofiicer  or  member  neglecting 
to  attend  his  funeral  shall  be  fined  in  the  sum  of  one  dollar, 
and  be  deprived  of  the  benefits  of  the  order  till  such  time  as 
said  fine  is  paid." 

Section  20  of  the  by-laws  is  as  follows :  "  Any  brother 
who  shall  cause  himself  to  be  reported  sick,  or  receiving  bene- 
fits from  his  division,  who  may  be  found  imposing  thereon,  by 
feigning  sickness  or  disability,  shall  be  expelled." 

On  the  9th  of  April  and  for  six  months  prior  thereto,  the 
plaintiff  had  been  a  member  of  the  said  corporation  and  had 
duly  paid  his  initiation  fee,  and  all  fines,  fees  and  dues 
required,  and  was  in  good  and  regular  standing,  and  entitled 
to  all  the  benefits  accruing  from  such  membership. 

On  said  last  mentioned  day,  in  the  city  of  New  York,  the 
plaintiff  was  severely  injured  and  crippled  as  to  his  left  leg  in 
the  due  course  of  his  employment  as  a  coachman,  and  without 
any  fault,  means  or  agency  on  his  part,  and  in  consequence  of 
such  bodily  injury,  has,  ever  since,  been  unable  to  perform  the 
duties  of  a  coachman,  and  unable  to  perform  severe  manual 
labor,  and  in  all  probability  will  forever  continue  to  be  unable 
to  perform  the  duties  of  a  coachman  or  to  perform  severe 
manual  labor. 

The  injury  consisted  of  the  fracture  of  the  thigh  bone  and 
shortening  of  the  left  leg,  and  the  eversion  of  the  foot. 

Since  the  8th  day  of  October,  1877,  the  plaintiff  had  been 


1STEW  YORK— JUNE,  1880.  291 

Kelly  v.  Ancient  Order  of  Hibernians. 

in  such  physical  condition  as  to  be  able  to  do  manual  labor  of 
a  light  character. 

The  plaintiff  had  been  trained  to  and  had  passed  his  whole 
life  in  the  vocation  of  a  coachman,  and  was  at  the  time  of  the 
trial  about  forty-nine  years  of  age. 

Having  paid  the  plaintiff  $5  a  week  for  twenty -six  weeks 
after  the  injury,  the  defendant  refused  to  make  any  further 
payment,  upon  the  ground  that  under  the  constitution  and  by- 
laws he  was  not  entitled  thereto.  The  plaintiff  thereupon 
commenced  this  action  to  recover  $5  a  week  from  the  8th  day 
of  October,  1877,  until  the  llth  day  of  February,  1879.  A 
reference  having  been  ordered,  the  referee  reported  in  favor  of 
the  defendant,  and  judgment  for  the  defendant  was  entered 
upon  this  report.  From  the  judgment  the  plaintiff  appealed. 

George  S.  Hastings,  for  appellant. 
Charles  S.  /Spencer,  for  respondent. 

YAN  BEUNT,  J. — [After  stating  the  facts  as  above.] — The 
question  involved  in  this  appeal  is  whether  or  not  a  permanent 
injury  to  limb  constitutes  u  sickness  "  within  the  provision  of 
article  16  of  the  constitution  of  the  defendant,  so  as  to 
entitle  the  party  suffering  such  injury  to  ^participate  in  the 
benefits  of  the  association.  A  very  brief  examination  of  the 
meaning  of  the  words  "  sick  "  and  "  sickness  "  would  seem  to 
demonstrate  that  such  an  injury  is  not  within  the  contempla- 
tion or  scope  of  the  article  in  question.  "  Sick  "  is  defined  to 
be :  1st.  Affected  with  or  attended  by  nausea,  inclined,  or 
inclining  to  vomit ;  as  sick  at  the  stomach,  a  sick  headache  ; 
2d.  Having  a  strong  dislike,  disgust  with,  of :  as  to  be  sick 
of  flattery,  to  be  sick  of  a  country  life.  3d.  Affected  with 
diseases  of  any  kind  ;  ill ;  indisposed  ;  not  in  health. 

"  Sickness"  is  defined  to  be  :  1st.  The  state  of  being  sick  or 
diseased.  2d.  A  disease  or  malady. 

"  111 "  is  defined  to  be  sick,  indisposed,  unwell,  diseased, 
disordered. 

It  will  be  seen  by  these  definitions  that  the  words  "  sickness  " 
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and  "  illness "  apply  solely  to  diseased  condition  of  the  organs 
of  the  human  system.  You  would  say  that  a  man  was  sick  of 
a  fever,  but  you  would  never  say  that  he  was  sick  of  a  broken 
leg.  Although  a  party  may  have  lost  some  limb,  yet  he  may 
be  in  perfect  health,  and  although  he  may  be  disabled  from 
manual  labor  in  consequence  of  such  loss  it  cannot  be  said  that 
he  is  either  "  ill "  or  "  sick."  It  would  therefore  seem  to  be 
reasonable  to  conclude  that  under  the  term  "  sickness,"  no 
bodily  injury  would  be  included  unless  the  general  health  was 
impaired. 

It  is  true  that  article  9  of  the  by-laws  says  when  any 
member  of  this  order  becomes  sick,  and  he  is  so  sick  that  he  is 
not  able  to  attend  to  his  daily  labor,  he  is  entitled  to  the  bene- 
fits ;  but  the  reason  for  his  not  being  able  to  attend  to  his  daily 
labor  must  be  that  he  is  "  sick,"  and  if  he  is  unable  to  attend 
to  his  daily  labor  for  any  reason  which  is  not  the  result  of 
sickness,  he  does  not  come  within  the  provisions  above  named. 

Our  attention  has  been  called  by  the  counsel  for  the  appel- 
lant to  the  case  of  Burton  v.  Eyden  (8  Q.  B.  295),  where  the 
court  held  insanity  to  be  within  the  rules  of  a  benefit  society. 
It  is  sufficient  to  say  that  insanity  has  always  been  considered 
a  disease,  and  conres  strictly  within  the  meaning  of  the  term 
*'  sickness." 

I  am  unable  fro  see  how  the  term  "  sickness  "  can  be  ex- 
tended to  a  case  of  permanent  bodily  injury,  which  does  not 
affect  the  general  health  of  the  party  injured. 

jThe  judgment  must  be  affirmed. 

J.,  concurred.^ 
affirmed, 
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JOSIAH   JEX,  Appellant,   against  EPHRATM  A.  JACOB   et  al., 
Respondents. 

(Decided  June  7th,  1880.) 

The  plaintiff  in  an  action  in  the  supreme  court  to  recover  rent  alleged  to  be 
due  under  a  lease,  afterwards  brought  an  action  in  this  court  for  an  un- 
paid balance  of  a  previous  installment  of  rent  under  the  same  lease,  which 
he  had  not  included  in  the  former  action.  The  defendants  failed  to 
answer  in  the  action  in  this  court,  and  a  judgment  was  thereupon 
entered  against  them,  which  was  paid  by  them  and  satisfied  of  record. 
Subsequently  the  defendants,  by  a  supplemental  answer  in  the  action  in 
the  supreme  court,  set  up,  with  other  defenses,  the  recovery  of  the 
judgment  in  this  court  as  a  bar  to  that  action.  A  motion  by  the  plaint- 
iff to  strike  out  that  defense  as  frivolous  and  irrelevant  was  denied  by 
the  supreme  court.  The  plaintiff  then  demurred  to  the  defense,  and 
upon  argument  at  the  special  term  of  the  supreme  court,  the  demurrer 
was  sustained.  From  this  decision  the  defendants  appealed  to  the  gen- 
eral term  of  that  court  ;  and  pending  the  appeal,  a  stipulation  in  the  ac- 
tion was  entered  into  between  the  parties,  by  which  all  the  other  defenses 
were  withdrawn,  and  it  was  agreed  that  the  judgment  upon  the  appeal 
on  the  demurrer  should  be  a  final  adjudication  upon  the  matters  in  dis- 
pute in  the  action.  Upon  the  hearing  of  the  appeal,  the  general  term  of 
the  supreme  court  overruled  the  demurrer,  and  ordered  judgment  there- 
on for  defendants,  with  leave  to  the  plaintiff  to  withdraw  the  demurrer, 
and  without  prejudice  to  an  application  on  motion  to  vacate  the  judg- 
ment recovered.  A  motion  was  thereupon  made  by  the  plaintiff  in  this 
court  to  vacate  the  judgment,  the  period  of  one  year  limited  by  section 
724  of  the  Code  of  Civil  Procedure  as  the  time  within  which,  after  notice 
thereof,  the  court  may  relieve  a  party  from  a  judgment  on  the  grounds 
of  "mistake,  inadvertence,  surprise,  or  excusable  neglect,"  having 
elapsed.  Held,  that  the  motion  should  be  denied. 

APPEAL  from  an  order  of  this  court  denying  a  motion  by 
the  plaintiff  to  vacate  a  judgment  in  his  own  favor. 

The  facts  are  stated  in  the  opinion  of  LARREMORE,  J. 

A.  It.  Dyett  and  A.  L.  Sanger,  for  appellant. — The 
court  has  power  to  grant  the  relief  asked  for,  as  a  court  of 
equity  (Freeman  on  Judgments,  §  90).  That  the  judgment 
is  in  the  moving  party's  own  favor  makes  no  difference  (Id. 


294  COURT  OF  COMMON  PLEAS. 

Jex  v.  Jacob. 

§  91 ;  Downing  v.  Still,  13  Mo.  318  ;  Doss  v.  Tyack,  14  How. 
[U.  S.]  297  ;  Hatch  v.  Central  Nat  Bank,  78  N.  Y.  487).  The 
plaintiff  personally  is  not  in  fault,  and  this  entitles  him  to  re- 
lief from  the  consequences  of  any  negligence,  ignorance,  error  or 
mistake  of  his  attorney  (Sharp  v.  Mayor,  31  Barb.  578  ;  Elston 
v.  Schilling,  7  Eobt.  74;  Freeman  on  Judgments,  §§  111,  113; 
Barry  v.  Mutual  Life  Ins.  Co.,  53  N.  Y.  536,  and  cases  there 
cited).  Equity  will  relieve  a  party  from  the  consequences  of  his 
reliance  in  good  faith  upon  what  he  believes  to  be  the  law  (Ilar- 
ney  v.  Charles,  45  Mo.  157 ;  Harris  v.  Jex,  66  Barb.  232,  and  55 
N".  Y.  421).  The  stipulation  in  the  supreme  court  suit  has  no 
effect  upon  this  motion  ;  that  court  can  relieve  from  it  (Barry 
v.  Mutual  Life  Ins.  Co.,  53  N.  Y.  536 ;  Mayor,  &c.  v.  Union 
ferry  Co.,  9  Weekly  Dig.  558). 

Ephraim  A.  Jacob,  for  respondents. — The  only  provision 
of  the  Code  applicable  is  section  724,  which  authorizes  the 
making  of  such  a  motion  upon  the  ground  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  but  requires  such  mo- 
tion to  be  made  within  a  year  after  notice  of  the  entry  of 
judgment  (Montgomery  v.  Ellis,  6  How.  Pr.  326 ;  Depew  v. 
Dewey,  2  Thomp.  &  C.  515,  and  cases  there  cited).  The  com- 
mon law  powers  of  the  court  to  vacate  the  judgment  are  limited 
and  defined  and  their  exercise  regulated  by  the  provisions  of 
the  Code  (Code  Civ.  Proc.  §§  721-730).  The  grounds  upon 
which  equity  grants  relief  against  a  judgment  are :  fraud  in 
obtaining  the  judgment,  inevitable  accident,  and  mistake  (Story 
Equity  Jurisp.  llth  ed.  1573-1575),  unmixed  with  any  default 
either  of  the  moving  party  or  his  counsel  (Emerson  v.  Udall, 
13  Vt.  477  ;  Pettes  v.  Bank  of  Whitehall,  17  Vt.  435  ;  Burton 
v.  Wiley,  26  Vt.  430  ;  Carrington  v.  Holabird,  17  Conn. 
330,  and  19  Conn.  84  ;  Vilas  v.  Jones,  1  N.Y.  281  ;  Huggins  v. 
King,  3  Barb.  619  ;  Foster  v.  Wood,  6  Johns.  Ch.  87 ;  Lans- 
ing v.  Eddy,  1  Johns.  Ch.  51 ;  Duncan  v.  Lyon,  3  Johns.  Ch. 
351 ;  Owing  v.  McNairy,  20  Ohio  St.  321 ;  Story  Equity 
Jurisp.  §§  1200.)  Accident  must  be  unavoidable,  and  such  as 
would  prevent  a  party  without  laches  on  his  part  from  properly 
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presenting  his  claim  or  defense  (Wells  Res  Adjudicata,  §  500 ; 
Humphreys  v.  Leygett,  9  How.  [U.  S.]  314).  Mistake  must  be 
one  of  fact  and  not  of  law.  No  relief  can  be  granted  on 
grounds  of  mistake  of  law  or  hardship  (Ewing  v.  McNairy, 
20  Ohio  St.  321 ;  Jacobs  v.  Morange,  47  N.  Y.  57).  This  is 
not  a  case  of  inevitable  accident  or  mistake  of  fact ;  and  the 
plaintiffs  papers  utterly  fail  to  disclose  any  fraud  on  the 
part  of  the  defendants.  And  if  the  plaintiff  had  any  right  to 
the  relief  asked  for,  the  stipulation  entered  into  between  the 
parties  would  be  fatal  to  his  application  (Montgomery  v.  Ellis, 
6  How.  Pr.  326). 

LAKREMORE,  J. — The  plaintiff  leased  to  defendants  certain 
premises  situated  on  the  corner  of  Broadway  and  Forty-second 
street,  in  the  city  of  New  York,  for  the  term  of  ten  years  from 
February  1,  1871,  at  the  annual  rent  of  $13,230,  payable 
quarterly.  On  November  8,  1877,  plaintiff  commenced  an 
action  in  the  supreme  court  for  $6,615,  being  rent  of  said 
premises  for  two  quarters,  ending  respectively  August  1  and 
November  1,  1877.  At  the  date  of  said  action  there  was  also 
due  a  balance  of  rent  for  the  quarter  ending  May  1,  1877, 
amounting  to  $152.82,  which  was  not  included  in  the  action 
above  mentioned,  but  which  was  withheld,  as  is  alleged,  as  an 
offset  for  damages  claimed  by  defendants  for  leakage  of  the 
roof  of  said  premises. 

On  November  14,  1877,  plaintiff  commenced  an  action  in 
this  court  for  the  recovery  of  such  balance,  in  which  judgment 
was  rendered  by  default  December  19,  1877,  and  said  judg- 
ment was  paid  and  satisfied  December  21,  1877.  Subsequently 
the  defendants  served  an  amended  and  supplemental  answer  to 
the  complaint  in  the  action  in  the  supreme  court,  and  set  up 
(among  other  defenses)  as  a  plea  in  bar  the  recovery  of  the  judg- 
ment of  December  19,  1877.  A  motion  was  then  made  in 
plaintiff's  behalf  to  strike  out  said  plea  as  frivolous  and  irrele- 
vant, which  motion  was  denied.  A  demurrer  was  then  inter- 
posed to  said  defense,  which  was  sustained,  but  the  same  was 
overruled  on  appeal  and  judgment  ordered  thereon  in  defend- 
ants' favor,  with  liberty  to  plaintiff  to  withdraw  said  demurrer, 
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and  without  prejudice  to  an  application  to  this  court  to  vacate 
the  judgment  of  December  19,  1877.  Pending  the  appeal 
upon  the  demurrer  a  stipulation  in  writing,  dated  June  20, 1878, 
was  entered  into  by  the  respective  attorneys  in  the  action  in 
the  supreme  court,  whereby  all  defenses  and  counter-claims  by 
the  defendants  were  withdrawn,  except  the  plea  in  bar,  upon 
which  the  parties  agreed  to  stand  or  fall  as  a  final  adjudication 
of  their  differences.  This  stipulation  was  drawn  by  the  plaint- 
iff's attorney,  and  appears  to  have  been  regarded  as  a  finality  as 
to  the  matters  then  in  dispute.  After  the  decision  was  ren- 
dered overruling  the  demurrer,  plaintiff  moved  in  this  court  to 
vacate  its  judgment  of  December  19,  1877,  which  motion  was 
denied,  and  from  the  order  entered  thereon  this  appeal  is  taken. 

I  assume,  after  careful  examination  of  the  papers  sub- 
mitted, that  the  appellant  does  not  rely  for  relief  upon  the 
statute,  the  limitations  of  which  as  to  time  would  preclude  his 
application. 

He  therefore  appeals  to  the  inherent  equitable  jurisdiction 
of  the  court  to  control  and  correct  its  judgments  in  further- 
ance of  justice. 

But  equity,  as  well  as  law,  has  its  limits,  and,  while  each 
case  presented  stands  upon  its  own  merits,  precedents  must  not 
be  disregarded  or  strained  to  subvert  the  principles  upon  which 
its  successful  administration  depends.  I  have  searched  in  vain 
to  find  in  these  proceedings  the  evidence  of  fraud,  inevitable 
accident  or  mistake  as  the  basis  of  plaintiff's  remedy  (Story's 
Eq.  Juris.  §  1573-1575).  The  opposing  affidavits  meet  all  the 
averments  urged,  and  show  conclusively  that  plaintiff  could 
not  or  ought  not  to  have  been  misled  in  the  premises,  and  a 
mistake  of  law  will  not  avail  him.  He  knew  of  the  entry  of 
the  judgment  which  he  now  seeks  to  avoid,  and  for  nearly  two 
years  acquiesced  in  its  validity  without  any  attempt  to  set  it 
aside.  He  recognized  its  existence  by  his  motion  and  demur- 
rer in  the  supreme  court,  and  now  seeks  to  take  advantage  of 
his  own  neglect. 

But,  even  if  so  disposed,  this  court  cannot  aid  him.  He  is 
estopped  by  his  stipulation  of  June  20,  1878,  whereby  both 
parties  placed  the  ultimate  decision  of  their  rights  upon  the 
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plea  in  bar.  If  lie  succeeds  in  defeating  that  plea,  his  right  to 
a  judgment  absolute  in  his  first  action  is  unquestioned,  for  all 
defenses  to  it,  save  this  plea,  are  withdrawn.  If  he  fails  there- 
in he  must  still  seek  relief  from  the  consequences  of  his  own 
deliberate  act  in  the  action  in  which  such  stipulation  was  made. 
The  order  denying  the  motion  to  vacate  the  judgment  of 
December  19,  1877,  should  be  affirmed,  with  costs. 


BRUNT,  J.  —  I  am  of  opinion  that  the  court  has  no 
power  to  set  aside,  upon  motion,  any  judgment  after  the  expir- 
ation of  one  year  after  notice  thereof,  except  for  error  in  fact 
not  arising  upon  the  trial,  in  which  case  such  motion  may  be 
made  within  two  years  after  the  filing  of  the  judgment  roll. 

The  application  in  this  case,  not  being  based  upon  any 
error  in  fact  not  arising  upon  the  trial,  does  not  come  within 
the  last  limitation,  and  must  necessarily  be  embraced  within 
the  first. 

It  is  claimed  by  the  appellant  that  this  is  an  application  to 
the  general  equity  powers  of  the  court.  I  am  unaware  of  any 
practice  which  authorizes  such  equity  powers  to  be  exercised 
upon  a  motion. 

If  equitable  interference  is  sought,  it  must  be  by  bill,  as 
the  court  cannot  acquire  jurisdiction  except  by  bill,  unless  in 
the  cases  provided  for  by  the  statute. 

It  is,  therefore,  not  necessary  to  discuss  the  equitable  bear- 
ings of  the  plaintiff's  application,  as  he  is  not  in  a  court  of 
equity,  but  in  a  court  of  law. 

"When,  by  a  proper  bill  filed,  he  seeks  the  equitable  inter- 
ference of  the  court,  it  will  become  our  duty  to  determine 
whether  in  equity  he  is  entitled  to  any  relief. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  costs. 
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JOHN  S.  DICKEESON  et  al.,  Appellants,  against  GEESON   N. 
HEEMAN,  Impleaded,  &c.,  Respondent. 

(Decided  June  7th,  1880.) 

Where  a  preliminary  injunction  has  been  granted  in  an  action,  upon  filing 
an  undertaking  in  the  usual  form,  a  subsequent  stipulation  between  the 
parties  to  the  action  that  the  injunction  be  vacated  upon  certain  condi- 
tions stated  in  the  stipulation,  does  not  operate  to  release  the  sureties  in 
the  undertaking  from  their  obligation. 

APPEAL  from  an  order  of  this  court  for  a  reference  to  ascer- 
tain the  damages  sustained  by  reason  of  an  injunction. 

The  plaintiffs  commenced  an  action  in  this  court  to  declare 
a  chattel  mortgage,  referred  to  in  the  complaint,  null  and  void, 
and  for  a  perpetual  injunction  restraining  the  defendants  from 
selling,  transferring,  removing  or  otherwise  disposing  of  or 
intermeddling  with  the  property  described  in  the  mortgage, 
and  obtained  a  preliminary  injunction  with  an  order  to  show 
cause  why  the  same  should  not  be  made  permanent,  and  at  the 
time  of  the  application  for  such  preliminary  injunction,  pre- 
sented to  the  court  the  usual  undertaking  upon  injunction 
signed  by  two  of  the  plaintiffs,  which  was  duly  approved  and 
accepted  by  the  court.  Upon  the  return  of  said  order  to  show 
cause  and  the  hearing  of  said  motion  for  an  injunction  pend- 
ing the  action,  on  the  3d  day  of  April,  1879,  an  order  was  made 
denying  the  said  motion  for  an  injunction,  upon  the  defendant 
Gerson  N.  Herman  filing  certain  security,  and,  in  case  of  the 
failure  of  said  Herman  to  file  said  security,  granting  said  mo- 
tion for  an  injunction.  On  the  15th  day  of  April,  1879,  the 
parties  to  the  action  stipulated  that  the  injunction  order  granted 
herein  should  be  vacated  upon  certain  conditions  stated  in  said 
stipulation.  The  action  coming  on  to  be  tried,  the  complaint 
of  the  plaintiff  was  dismissed  upon  the  merits,  and  judgment 
.thereon  was  accordingly  entered  on  the  3d  of  October,  1879. 

for  an 
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order  to  ascertain  and  compute  the  damages  sustained  by  the 
defendant,  Herman,  by  reason  of  the  injunction  granted  in 
this  cause,  and  the  court  made  an  order  of  reference  to  ascer- 
tain and  compute  such  damages;  and  from  such  order  the 
plaintiffs  appealed. 

A.  Prentice,  for  appellants. 
Albert  Cardoso,  for  respondent. 

VAN  BKUNT,  J. — [After  stating  the  facts  as  above.] — The 
ground  upon  which  the  appellants  claim  that  no  order  of 
reference  should  have  been  made  in  this  case  is,  that  they  have 
been  discharged  from  all  liability  upon  their  undertaking  by 
reason  of  the  stipulation  entered  into  between  the  parties  after 
the  hearing  upon  the  motion  to  make  permanent  the  pre- 
liminary injunction.  It  is  difficult  to  see  in  what  way  the  in- 
terests of  the  sureties  have  in  any  way  been  affected  adversely 
by  the  stipulation. 

It  is  clear  that  if  the  court  had  set  aside  the  injunction 
upon  the  hearing  of  the  preliminary  motion,  and  the  plaintiffs' 
complaint  had  been  finally  dismissed,  that  the  right  of  the 
defendant  against  the  sureties  for  damages  SHstained  by  the 
preliminary  injunction  could  not  be  questioned. 

The  condition  of  the  case  at  bar  by  the  stipulation,  was  not 
rendered  any  more  unfavorable  to  the  sureties  than  it  would 
have  been  by  a  decision  upon  the  motion  for  an  injunction 
of  the  kind  mentioned.  The  only  effect  of  the  stipulation  was 
to  limit  the  liability  of  the  sureties  to  damages  caused  prior  to 
the  date  of  the  stipulation,  by  the  preliminary  injunction, 
which  up  to  that  time  had  not  been  vacated  or  set  aside. 

An  inspection  of  the  order  of  the  court  shows  that  the  in- 
junction was  to  be  granted  unless  the  proceeds  of  the  property 
were  secured  by  a  bond  to  be  given  by  the  defendant  Herman. 
And  if  that  order  had  remained  in  force,  and  Herman  had 
failed  to  give  the  bond  required  by  the  order,  the  injunction 
would  have  continued,  pending  the  suit,  and  the  damages 
would  have  continued  to  run  against  the  sureties  upon  the 
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undertaking.  Instead  of  that,  the  parties  to  the  action  agreed 
that  the  preliminary  injunction  might  be  vacated,  and  virtually 
provided  that  the  question  of  damages  under  the  injunction 
should  be  limited  to  the  time  of  the  hearing  of  the  motion  for 
the  injunction. 

I  see  no  reason  why  the  parties  may  not  stipulate  that  an 
injunction  be  vacated  upon  the  hearing  of  the  motion  to  make 
it  permanent,  and  that  the  rights  of  the  parties  upon  the  under- 
taking, given  upon  the  preliminary  injunction,  shall  thus  be 
precisely  the  same  as  though  the  injunction  had  been  vacated 
by  the  court. 

That  is  all  that  was  done  in  this  case,  and  I  entirely  fail  to 
see  how  any  of  the  rights  of  the  sureties  have  been  affected. 
The  sureties  certainly  have  no  vested  right  in  having  the 
damages  under  the  injunction  made  as  large  as  possible,  and 
any  action  of  the  parties  which  tends  to  diminish  their  liability, 
which  tends  to  limit  it  to  a  given  time  instead  of  allowing  it 
to  continue  to  the  end  of  the  suit,  cannot  be  said  to  be  pre- 
judicial to  their  interests. 

I  am  of  the  opinion,  therefore,  that  the  stipulation  entered 
into  in  this  case  in  no  way  affected  any  rights  of  the  sureties  or 
operated  as  any  release  of  the  obligation  entered  into  by  them 
upon  the  execution  of  the  undertaking  in  question. 

The  order  of  reference  should  be  affirmed,  with,  cqsts. 

LABKEMORE,  J.,  concurred. 
Order  affirmed,  with  costs. 
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THE  PACIFIC  MAIL  STEAMSHIP  COMPANY,  Appellant,  against 
WILLIAM  TOEL,  SURVIVOR  OF  CHARLES  LULING,  Res- 
pondent. 

(Decided  June  7th,  1880.) 

An  appeal  should  not  be  deemed  waived  or  abandoned  or  be  so  declared  for 
want  of  prosecution,  by  a  strict  .enforcement  of  the  rules  of  practice, 
even  in  a  case  of  long  delay  in  bringing  on  the  argument,  where  both 
parties  have  slept  upon  their  rights. 

Where  an  injunction  has  been  granted  in  an  action  on  the  application  of 
the  plaintiff,  upon  filing  an  undertaking  in  the  usual  form, — for  the 
payment  to  the  defendants  of  damnges  sustained  by  reason  of  the  injunc- 
tion if  the  court  "shall  finally  decide  that  the  said  plaintiff  was  not 
entitled  thereto," — an  order  entered  upon  the  plaintiff's  consent,  vacating 
the  injunction,  and  a  subsequent  order,  entered  upon  the  plaintiff's  mo- 
tion ex  parte,  discontinuing  the  action  on  payment  of  costs,  amount  to  a 
decision  that  the  plaintiff  was  not  entitled  to  the  injunction,  sufficient  to 
sustain  an  order  of  reference  to  ascertain  the  defendant's  damages  by 
reason  thereof. 

The  sum  specified  in  such  an  undertaking  is  the  limit  of  the  liability 
thereon  ;  and  when,  upon  such  a  reference,  the  referee  reports  a  larger 
sum  as  the  damages,  the  report  should  not  be  confirmed. 

APPEALS  from  several  orders  of  this  court  at  special  term. 
The  facts  are  stated  in  the  opinion. 
James  P.  Lowrey,  for  appellant. 
J.  A.  Shoudy,  for  respondent. 

LAEEEMORE,  J. — On  December  29,  1866,  an  agreement 
was  entered  into  by  the  parties  hereto  respecting  the  steam- 
ships "Atlantic,"  "  Baltic"  and  "  "Western  Metropolis,"  in  pur- 
suance of  which,  on  March  1,  1867,  a  mortgage  was  given  to 
defendants'  firm  upon  said  steam  ships,  which  mortgage  con- 
tained a  power  of  sale  at  public  auction  of  either  of  said 
vessels,  after  notice  of  twenty  days  by  advertisement  in  one 
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or  more  public  newspapers  published  in  the  city  of  New 
York. 

The  "  Baltic  "  was  sold  by  mutual  agreement,  and,  default 
having  been  made  in  the  payment  of  the  mortgage,  the  "At- 
lantic" and  "  "Western  Metropolis"  were  advertised  for  sale  on 
May  14,  1868.  Various  adjournments  of  the  sale  were  had 
until  June  30,  1868,  when  the  vessels  were  sold. 

In  the  meantime  plaintiff  commenced  this  action,  claiming, 
among  other  grounds  of  relief,  irregularities  in  notice  and  pub- 
lication of  the  sale  and  defendants'  proceedings  thereunder. 
An  injunction  was  thereupon  granted,  May  25,  1868,  upon 
which  the  usual  statutory  undertaking  was  given  on  plaintiff's 
part,  whereby  it  bound  itself  in  the  sum  of  $1,000  to  pay  to 
the  defendants  so  enjoined  such  damages,  not  exceeding  the 
before  mentioned  sum,  as  they  might  sustain  by  reason  of  said 
injunction  if  the  court  should  finally  decide  that  plaintiff  was 
not  entitled  thereto,  said  damages  to  be  ascertained  by  a  ref- 
erence or  otherwise  as  the  court  should  direct.  On  May  26, 
1868,  an  order  to  show  cause  was  granted,  returnable  May  27, 
1868,  why  the  plaintiff  should  not  give  additional  security  of  at 
least  $150,000.  It  does  not  appear  that  this  motion  was  ever 
heard  or  decided.  By  an  order  of  June  4,  1868,  on  consent  of 
plaintiff's  attorney,  the  injunction  was  vacated  and  discharged. 

The  answer  of  defendants  to  the  complaint  and  a  reply 
were  duly  served. 

On  May  26,  1869,  on  motion  of  plaintiff's  attorney,  an  ex- 
parte  order  was  made  discontinuing  the  action  on  payment  of 
costs.  On  May  26,  1869,  an  order  was  granted  on  application 
of  defendants'  attorney  requiring  plaintiff  to  show  cause  on 
May  27,  1869,  why  the  order  last  mentioned  should  not  be  va- 
cated and  set  aside  on  the  ground  that  this  was  an  equity  action, 
that  the  answer  set  up  a  counter-claim,  that  issue  had  been 
joined  by  the  service  of  a  reply  thereto,  and  that  the  order  of 
discontinuance  was  granted  without  notice  to  the  defendants. 

The  result  of  this  application  can  only  be  ascertained  by  a 
subsequent  order,  made  in  the  action  in  October,  1869,  which, 
after  reciting  the  order  of  May  26, 1869,  and  the  papers  upon 
which  it  was  granted,  the  appearance  of  counsel  in  favor  of  and 
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in  opposition  thereto,  ordered  a  reference  to  ascertain  the 
damages  which  the  defendants  had  sustained  by  reason  of  the 
injunction  issued  in  the  action,  with  leave  to  defendants  t^  ap- 
ply for  judgment  against  the  plaintiff  for  such  damages,  costs 
and  allowance  as  might  be  awarded. 

From  this  order  the  plaintiff  appealed. 

The  reference  proceeded  pursuant  to  said  order,  both  parties 
appearing  thereon.  On  March  14,  1877,  the  referee  made  his 
report  assessing  defendants'  damages  at  $4,284.25.  The  report 
was  filed  May  5,  1877,  and  the  plaintiff  filed  exceptions  there- 
to, which  were  argued  and  overruled  and  the  report  confirmed 
by  an  order  dated  July  27,  1877.  From  this  order  also  the 
plaintiff  appealed. 

On  April  20, 1878,  the  defendants  moved  to  dismiss  plain- 
tiff's appeal  from  the  order  of  reference  on  the  ground  that  no 
notice  of  such  appeal  had  been  duly  filed  with  the  clerk  of  this 
court,  and  also  moved  to  have  said  appeal  declared  abandoned 
for  want  of  prosecution  and  upon  the  further  ground  that 
plaintiff  had  waived  and  elected  to  abandon  said  appeal  by  pro- 
ceeding under  the  order  of  reference  and  by  attending  on  the 
motion  to  confirm  the  report  without  objection. 

On  April  25,  1878,  the  plaintiff  moved  to  correct  the 
minutes  of  the  referee  and  amend  the  same  by  adding  thereto 
the  memoranda  contained  in  schedule  A,  showing  that  plaint- 
iff objected  to  and  had  not  waived  his  objection  to  the  order 
of  reference  and  the  proceedings  under  the  same. 

Both  of  the  motions  were  heard  together  and  denied  by  an 
order  dated  August  24, 1878,  from  which  both  parties  appealed.. 

The  questions  involved  offer  the  following  ones  for  con- 
sideration : 

1st.  Did  plaintiff  duly  appeal  from  the  order  of  reference  ? 

Of  this  fact  there  can  be  but  little,  if  any,  doubt.  The 
proof  on  plaintiff's  part  is  positive  and  certain ;  that  of  the  de- 
fendants is  purely  negative  in  character,  and  necessarily  unsat- 
isfactory. 

2d.  "Was  such  appeal  waived  or  abandoned,  or  should  it  be 
so  declared  for  want  of  prosecution  ? 

This  question  should  have  been  decided  by  the  court  below 
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(Rule  8  of  this  court),  but,  as  its  decision  affects  the  ultimate 
determination  of  plaintiff's  rights  in  the  premises,  and  no  ob- 
jection is  raised  by  counsel,  this  court  will  regard  it  as  duly 
submitted. 

Conceding  that  the  long  delay  in  bringing  on  the  argu- 
ment constitutes  laches,  yet  where  both  parties  have  slept  upon 
their  rights,  strict  rules  of  practice  should  not  be  enforced. 
3d.  Has  the  appeal  any  merits? 

The  order  of  October,  1869,  was  rightfully  made  if  it  had 
then  been  finally  decided  that  the  plaintiff  was  not  entitled  to 
the  injunction.  A  mere  discontinuance  of  the  action  would 
not  have  authorized  the  reference  (Drummond  v.  Husson,  14 
K".  Y.  60 ;  Palmer  v.  Foley,  71  K.  Y.  111). 

But  in  this  case  there  was  an  order  on  plaintiff's  consent 
vacating  the  injunction,  and  this,  in  my  judgment,  was  suffi- 
cient to  meet  the  requirements  of  the  statute. 

If  this  conclusion  be  correct,  the  questions  of  waiver  and 
the  right  to  amend  the  record  in  this  respect  are  out  of  the 
case. 

4th.  As  to  the  exceptions  to  the  report. 
To  the  refusal  of  the  referee  to  find  the  several  facts  con- 
tained in  plaintiff's  requests,  it  is  sufficient  to  observe  that  such 
findings  were  not  within  the  limit  and  purpose  of  the  refer- 
ence, but  were  issues  that  should  have  been  tried  in  the  action. 
As  to  the  exceptions  proper,  it  may  be  said  that  they  all  relate 
to  the  testimony  taken  before  the  referee  and  upon  which  he 
had  the  right  to  decide. 

Limiting  the  right  of  defendants'  recovery  to  a  period  be- 
tween the  date  of  the  service  of  the  injunction  and  the  date  of 
the  sale  of  the  vessels,  he  reports  as  the  total  amount  of  dam- 
ages Ihe  sum  of  $4,284.25.  This  amount  is  largely  in  excess  of 
the  sum  named  in  the  plaintiff's  undertaking,  which  fixes  the 
limit  of  its  liability  at  $1,000  (Drummond  v.  Husson,  supra  ; 
Lawton  v.  Green,  64  N.  Y.  326).  . 

The  order  of  October,  1869,  should  be  affirmed,  and  the 
order  of  May  5,  1877,  should  be  reversed  and  a  new  reference 
ordered,  unless  the  defendants  consent  to  a  modification 
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thereof,  reducing  the  amount  of  their  claim  to  the  sum  speci- 
fied in  the  undertaking.   « 

VAN  BRUNT,  J.,  concurred. 
Order  accordingly.* 


JAMES  J.  NEALIS,  AS  RECEIVER,  &c.  OF  TERENCE  J.  McCAH  ILL, 
Appellant,  against  CHARLES  F.  BUSSING,  Respondent. 

(Decided  June  7th,  1880.) 

Where  a  receiver  of  the  rents,  issues  and  profits  of  mortgaged  premises  has 
been  appointed  in  an  action  for  foreclosure  of  the  mortgage,  and  notice 
of  his  appointment  has  been  given  to  a  lessee  of  the  premises  under  a 
lease  from  the  mortgagor,  and  the  lessee  has  paid  rent  falling  due  to 
the  receiver,  the  mortgagor  has  no  authority  to  accept  a  surrender  from 
the  lessee  or  to  execute  a  new  lease  of  the  premises  during  the  continu- 
ance of  the  receivership;  and  such  surrender  and  acceptance  and  new 
lease  constitute  no  defense  to  an  action  by  the  receiver  against  the  lessee 
for  rent  subsequently  accruing  and  remaining  unpaid. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court  entered  upon  a  verdict  rendered  by  direction  of  the 
court. 

The  facts  are  stated  in  the  opinion. 

James  Clark,  for  appellant. 

Itoscoe  H.  Channing,  for  respondent. 

LARREMORE,  J. — On  May  1,  1874,  Terence  J.  McCuhill 
leased  unto  defendant  certain  premises  on  the  south-east  corner 

*  The  order  sntored  on  this  decision  was  affirmed  by  the  court  of  ap- 
peals, June  21,  1881  (see  85  N.  Y.  646). 
VOL.  IX.-  20 
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of  Twenty-second  street  and  Second  avenue,  in  the  city  of  New 
York,  for  the  term  of  live  years  frorrr  the  date  above  mentioned, 
at  the  yearly  rent  of  $1,100  for  the  first  year  and  $1,200  per 
year  for  the  remainder  of  said  term,  payable  in  equal  monthly 
payments.  On  August  15,  1877,  in  an  action  brought  in  the 
supreme  court  by  Thomas  J.  McCahill  and  James  Brady  as 
executors  of  Bryan  McCahill,  deceased,  against  Terence  J. 
McCahill  and  Henry  Cr.  Peters,  for  the  foreclosure  of  a  mort- 
gage on  said  premises,  the  plaintiff  in  this  action  was  duly 
appointed  receiver  of  the  rents,  issues  and  profits  of  said 
premises,  with  authority  to  collect  and  apply  the  same  to  the 
payment  of  any  deficiency  that  might  remain  on  account  of 
the  incumbrances  then  on  said  property  according  to  the  rights 
of  the  respective  parties.  By  the  order  appointing  him  receiver 
as  aforesaid  plaintiff  was  authorized  to  commence  and  p  <  ? ecute 
all  suits  and  proceedings  for  the  collection  of  said  rent,  or  for 
the  recovery  of  possession  of  the  said  premises,  if  said  rent  was 
not  paid  upon  demand  by  the  tenants,  who  were  thereby 
directed  to  pay  the  same  to  said  receiver.  Plaintiff  duly 
qualified  in  pursuance  of  the  order  of  his  appointment  and 
brought  this  action  to  recover  the  sum  of  $700  for  rent  of  said 
premises  from  October  1,  1877,  to  May  1,  1878. 

The  defendant  by  his  answer  admits  the  making  of  the 
lease  and  urges  in  defense  that  he  was  not  a  party  to  the  action 
in  the  supreme  court  in  which  said  receiver  was  appointed,  was 
not  served  writh  a  copy  of  the  order  of  his  appointment,  and  had 
no  knowledge  thereof  at  the  time  of  subsequent  payments  of 
rent,  and  that  he  did  not  at  any  time  attorn  to  the  plaintiff, 
although  he  had  paid  rent  to  the  receiver  for  the  months  of 
August  and  September.  Defendant  further  avers  that  on 
October  4,  1877,  he  surrendered  said  premises  to  said  Terence 
J.  McCahill,  who  accepted  the  demised  premises  and  fully 
released  defendant  from  all  covenants  contained  in  the  lease, 
and  thereupon  re-let  said  premises,  and  that  defendant  was 
thereby  discharged  from  all  liability  in  the  premises. 

On  the  trial  a  verdict  was  directed  for  the  plaintiff  against 
the  defendant  for  $512.50.  From  the  judgment  entered 
thereon  an  appeal  was  taken  to  the  general  term  of  the  marine 
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court,  which  reversed  the  same,  from  which  reversal  this  appeal 
is  taken. 

The  receiver  by  the  order  above  mentioned  was  entitled  to 
all  the  rents  of  the  mortgaged  premises.  .  This  possession  was 
that  of  the  court  (  Wiswall  v.  Sampson,  14  How.  [U.  S.]  64, 
65),  and  the  lessor  had  no  authority  to  accept  a  surrender 
of  the  lease  in  question  and  thus  defeat  the  purpose  of  the 
order  of  August  15,  1877.  There  is  nothing  in  the  decision 
of  the  supreme  court  that  contravenes  this  doctrine.  That  the 
defendant  had  notice  of  the  appointment  of  plaintiff  as  such 
receiver  is  established  by  the  testimony  and  undisputed,  and 
the  payment  by  the  defendant  to  the  receiver  of  the  rent  of 
said  premises  for  the  mouths  of  August  and  September,  1877, 
was  in  the  nature  of  an  attornment  to  the  plaintiff,  and  a 
recognition  of  his  right  to  all  rents  due  or  to  become  due  under 
said  lease  (Noe  v.  Gibson,  7  Paige,  513;  Sea  Ins.  Co.  v. 
Stebbins,  8  Paige,  565  ;  Steele  v.  Sturges,  5  Abb.  Pr.  442)  ; 
and  a  payment  to  and  receipt  from  any  person  other  than  the 
defendant  must,  in  the  absence  of  proof  to  the  contrary,  be 
regarded  as  a  payment  and  receipt  on  his  account. 

To  the  exclusion  of  the  offers  of  proof  no  exception  was 
taken,  and  the  practice  is  well  settled  that  in  such  a  case  it  is 
not  reviewable  on  appeal  or  on  the  motion  for  anew  trial  (Keyes 
v.  Devlin,  3  E.  D.  Smith,  518  ;  Morrison  v.  New  York,  (£c. 
12.  R.  Co.,  32  Barb.  568  ;  Fay  v.  Bennett,  7  Abb.  Pr.  352). 

The  exceptions  at  folios  83-85  were  not  well  taken.  As 
has  been  observed,  the  lessor  had  no  right  to  accept  a  surrender 
or  execute  a  new  lease  of  the  premises  during  the  continuance 
of  the  receivership.  Conceding  that  the  receiver  was  appointed 
on  the  application  of  Peters,  the  second  mortgagee,  the  trust 
thus  created  did  not  inure  to  his  benefit  alone,  but  to  that  of 
all  parties  interested  (High  on  Receivers,  §  650). 

The  judgment  at  the  general  term  of  the  marine  court 
should  be  reversed  and  that  of  the  trial  term  affirmed,  with  costs. 

VAN  BKUNT,  J.,  concurred. 

Order  of  the  general  term  of  the  marine  court  reversed, 
and  judgment  affirmed,  with  costs. 
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VALENTINE  A.  RYAN,  Appellant,  against  THE  MANUFACTURERS' 
AND  MERCHANTS'  BANK,  Respondent. 

(Decided  June  7th,  1880.) 

A  banking  company  is  not  liable  for  false  representations  alleged  to  have 
been  made  by  its  president,  but  not  shown  to  have  been  known  to  him 
at  the  time  to  be  untrue.  Per  LARREMORE,  J. 

As  it  is  not  a  part  of  the  general  business  of  a  bank  to  act  as  an  agent  in 
the  employment  of  attorneys  to  bring  suit  upon  a  draft  deposited  with  it 
for  collection,  or  in  Ihe  compromise  of  such  a  claim,  it  is  not  liable  for 
representations  alleged  to  have  been  made  by  its  president  in  respect  of 
such  a  matter,  as  to  which  it  has  not  conferred  upon  him  any  special 
authority,  and  has  not  been  in  any  way  benefited  by  his  acts. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a  dis- 
missal of  the  complaint  by  the  judge  at  the  trial.  _ 

The  facts  are  stated  in  the  opinion. 
Charles  Matthews,  for  appellant. 
Thomas  G.  Shearman,  for  respondent. 

LARREMORE,  J. — The  complaint  shows  that  on  August  6, 
1878,  plaintiff  left  with  defendant  for  collection  a  draft  on  the 
Imperial  Bank  of  London  for  £1,000,  made  and  indorsed  by 
A.  Brown.  That  the  defendant  collected  and  received  thereon 
$4,848.42,  and,  by  a  false  representation  that  the  collection 
thereof  would  involve  great  trouble  and  expense,  induced 
plaintiff  to  accept  $2,500  in  full  for  the  same,  when  in  fact  the 
full  amount  of  said  draft  had  then  been  paid  to  the  defendant. 
The  plaintiff  demands  judgment  for  the  balance  of  such  al- 
leged collection,  $2,648.42. 

The  complaint  was  dismissed  on  the  trial,  to  which  plaintiff 
excepted. 

It  appears  by  the  evidence  that  after  the  draft  had  been 
protested,  plaintiff  directed  Mr.  Pool,  the  president  of  the  de- 
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fendaut,  to  return  it  to  London  and  sue  upon  it  through  a 
London  solicitor  to  be  selected  by  Mr.  Pool. 

Subsequently,  and  on  January  23,  1879,  Mr.  Pool  informed 
plaintiff  that  the  maker  of  the  draft  would  not  pay  without 
suit,  but  might  compromise  for  50  per  cent,  of  the  claim. 
Plaintiff  thereupon  signed  the  paper  of  January  23,  1879, 
agreeing  to  take  $2,500  net. 

Mr.  Pool  gave  the  draft  to  Mr.  Wentworth,  a  ISTew  York 
lawyer,  telling  him  that  he  could  have  one-half  of  the  amount 
if  he  collected  the  draft.  Plaintiff  drew  his  check  for  $300, 
for  fees  in  the  suit,  and  on  May  27,  1879,  after  having  been 
shown  a  full  statement  of  the  whole  amount  collected  by 
Wentworth,  gave  to  him  a  receipt  for  $2,800.  Plaintiff  then 
had  full  knowledge  of  the  amount  collected  and  of  the  agency 
of  Mr.  Wentworth  therein. 

The  testimony  fails  to  show  that  the  representations  alleged 
to  have  been  made  by  Mr.  Pool  were  known  to  him  to  be  un- 
true. In  any  event  it  would  be  necessary  that  these  facts 
should  co-exist  before  he  could  be  charged  with  liability  per- 
sonally, or  the  defendant  through  his  agency  (Atkins  v.  Elwell^ 
45  N.  Y.  760 ;  Marsh  v.  Falker,  40  N.  Y.  562). 

But  no  liability  on  the  part  of  the  defendant  is  disclosed  by 
the  evidence.  It  was  no  part  of  its  general  business  to  act  us 
an  agent,  through  its  president,  in  selecting  attorneys  and  com- 
promising claims  for  outside  parties.  The  most  that  can  be 
argued  from  the  transaction  between  the  plaintiff  and  Mr. 

G  -*• 

Pool  is,  that  he  acted  as  the  agent  of  the  plaintiff  and  not  of 
the  defendant,  who  had  not  conferred  upon  him  any  special 
authority  in  the  matter,  and  was  not  in  any  way  benefited  by 
his  acts. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

VAN  BRUNT,  J. — I  concur  upon  the  last  ground  mentioned 
in  the  foregoing  opinion. 

Judgment  affirmed,  with  costs. 
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HORACE  FARQUHAR,  AS  PRESIDENT  OF  THE  IMPERIAL  FIRE  IN- 
SURANCE COMPANY,  Respondent,  against  EDGAR  W.  CRO- 
WELL, Appellant. 

(Decided  June  7th,  1880.) 

By  an  agreement  for  the  employment  of  the  defendant,  for  a  term  of  seven 
years,  as  resident  manager  for  a  foreign  insurance  company,  his  com- 
pensation was  to  be  a  share  in  certain  commissions,  to  be  divided  three- 
fourths  to  him  and  one-fourth  to  the  chairman  of  the  local  board,  subject 
to  the  following  conditions :  the  first  year  the  defendant  to  receive  the 
commissions  until  they  should  amount  to  the  sum  of  $7,500,  the  excess 
to  tho  extent  of  $3,000  to  be  applied  in  payment  of  the  salary  of  the 
general  agent;  the  second  year  the  defendant  to  receive  first  $8,500,  then 
the  salary  of  the  general  agent  to  be  paid  out  of  any  excess  of  his  three - 
•  fourths  share;  the  third  and  subsequent  years,  after  payment  to  the 
defendant  first  of  $10,000,  the  salary  of  the  general  agent  to  be  defrayed 
out  of  his  three-fourths  proportion.  More  than  a  year  before  the  expira- 
tion of  this  agreement  the  person  who  had  been  employed  by  the  de- 
fendant as  general  agent  or  chief  assistant,  at  a  salary  of  $3.000  per  year, 
resigned,  and  the  defendant  did  not  thereafter  employ  any  one  to  succeed 
him,  although  the  proceeds  to  the  defendant  of  his  share  of  the  commis- 
sions amounted  to  more  than  $13,000  per  year  during  the  remainder  of 
the  term  of  the  agreement.  After  its  expiration,  the  company  brought 
an  action  to  recover  from  the  defendant  the  amount  which  might  have 
been  applied  by  him  to  the  payment  of  the  salary  of  sucu  chief  assistant 

.  during  the  time  that  none  was  employed  by  him,  at  the  rate  of  $3,000 
per  year.  At  the  trial,  evidence  offered  by  the  defendant  that,  in  conse- 
quence of  the  falling  off  of  the  business  of  the  company,  the  necessity  for 
such  employment  no  longer  existed,  and  that  the  defendant  himself  did 
the  work,  was  excluded.  Held,  that  this  was  error,  for  which  a  judg- 
ment in  favor  of  the  company  should  be  reversed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  find- 
ings of  the  judge  on  a  trial  without  a  jury. 

The  plaintiff  was  the  president  of  the  Imperial  Fire  Insur- 
ance Company,  a  joint  stock  company  having  its  principal 
office  in  London,  England;  and  Mr.  E.  M.  Archibald,  the 
British  consul  at  this  port,  was  chairman  of  the  local  board  of 
directors  of  the  company. 
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Certain  negotiations  having  been  had  between  him  and  the 
defendant  in  respect  to  the  employment  of  the  defendant  as 
the  manager  of  the  business  of  the  company  in  this  country, 
an  agreement  was  entered  into  on  the  1st  of  May,  18G8,  be- 
tween Archibald  and  the  defendant,  by  which  the  defendant 
was  employed  as  such  resident  manager.  The  terms  of  the 
agreement  were : 

1st.  A  written  contract  or  agreement  was  to  be  entered 
into  between  the  Imperial  Fire  Insurance  Company  with 
Crowell  and  Archibald,  for  a  period  of  seven  years,  for  the 
management  of  the  United  States  branch  of  the  company, 
which  should  comprehend  all  the  States  east  of  the  Ilocky 
Mountains,  and  in  which  contract  Crowell  was  to  be  recognized 
and  styled  as  resident  manager. 

2d.  That  as  resident  manager,  Crowell  was  to  have  the  ap- 
pointment of  assistant  manager  or  general  agent,  and  of  such 
clerks  and  other  officers  as  might  be  necessary  to  the  general 
management  and  direction  of  all  insurance  details,  subject 
always  to  such  instructions  as  might  be  received  from  time  to 
time  from  the  London  board. 

3d.  The  compensation  for  the  management  of  this  branch 
was  to  be  a  commission  of  five  per  cent,  on  premiums  received, 
and  a  contingent  commission  of  ten  per  cent,  on  the  net  profit, 
to  be  stated  annually.  Such  commissions  to  be  divided  as  fol- 
lows, namely :  To  Crowell  three-fourths,  and  to  Archibald 
one-fourth,  subject  to  the  following  conditions,  namely :  The 
first  year  Crowell  to  receive  the  commissions  until  they 
amounted  to  the  sum  of  $7,500,  the  excess,,  to  the  extent  of 
$3,000,  to  be  applied  in  payment  of  the  salary  of  the  general 
agent ;  and  the  residue,  to  the  extent  of  one-fourth  of  the 
whole,  to  Archibald.  The  second  year  Crowell  to  receive,  first, 
$8,500,  and  then  the  salary  of  the  general  agent  to  be  paid  out 
of  any  excess  of  Cro well's  three-fourths  share  ;  if  not  sufficient, 
the  deficiency  to  be  paid  out  of  Archibald's  proportion.  The 
third  and  subsequent  years,  after  payment  to  Crowell  first 
of  $10,000,  the  salary  of  the  general  agent  to  be  paid  out  of 
Crowell's  three-fourths  proportion. 

The  business  of  the  company  from  the  1st  of  May,  1868, 
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to  December,  1873,  was  continued  under  this  arrangement.  On 
the  3rd  day  of  December,  1873,  an  agreement  was  entered  into 
directly  between  the  directors  of  the  insurance  company  and 
the  defendant,  wherein  is  recited  the  agreement  above  men- 
tioned between  Mr.  Archibald  and  the  defendant,  and  the  fact 
that  it  was  to  continue  for  seven  years,  which  would  expire',  on 
the  31st  of  December,  1875,  that  his  remuneration  was  tu  be 
3%  per  cent,  commission  on  premiums,  subject  to  the  pay- 
ment of  one  chief  assistant,  and  7%  per  cent,  commission 
on  profits,  on  account  of  which  the  defendant  received  in  June 
1869,  the  sum  of  £1,515  4«§.  8d.  The  last  mentioned  agree- 
ment then  provides  as  follows :  It  is  admitted  and  agreed  be- 
tween the  directors  of  said  company  on  behalf  of  said  com- 
pany, of  the  one  part,  and  the  said  Edgar  William  Crowell  of 
the  other  part,  as  follows :  That  said  arrangement  w>;  made 
for  the  period  or  term  of  years,  which  will  expire  on  the  31st 
of  December,  1875,  and  that  such  arrangement  shall  (sub- 
ject to  the  modifications  thereof  after  stated)  be  continued  and 
carried  out  up  to  the  said  31st  of  December,  1S75.  That  the 
sum  of  £1,515  4s.  8d.  so  received  by  the  said  Edgar  William 
Crowell  in  June,  1869,  shall  be  deemed  to  be  and  is  hereby  ac- 
cepted by  him  in  full  for  all  allowances  or  commission  on 
profits  under  the  said  arrangement,  from  the  commencement 
thereof  up  to  the  31st  day  of  December,  1875,  the  termination 
thereof,  and  that  the  said  Edgar  William  Crowell  shall  con- 
tinue to  receive  the  3M  per  cent,  commission  on  premiums  on 
insurance  up  to  the  said  31st  day  of  December,  1875,  subject 
to  the  payment  of  one  chief  assistant  as  aforesaid. 

The  defendant  acted  as  resident   manager  until  December 

O 

31st,  1875,  and  the  proceeds  of  his  3%  per  cent,  commissions 
were  more  than  $13,000  during  each  year.  On  the  31st  of 
May,  1874,  Taylor,  the  person  who  was  theretofore  acting  as 
chief  assistant,  resigned,  and  the  defendant  did  not  appoint  any 
person  to  succeed  him.-  At  the  trial  before  the  court  without 
a  jury,  a  jury  trial  having  been  waived  by  consent,  the  defend- 
ant offered  to  prove  that  in  consequence  of  the  falling  off  of 
the  business  of  the  company,  the  necessity  no  longer  existed 
for  an  assistant  manager,  and  that  the  defendant  did  the  work. 
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This  offer  was  excluded.  The  court  having  found  that  the 
company  were  entitled  to  receive  from  the  defendant  the 
amount  of  the  salary  of  the  chief  assistant,  if  such  assistant 
was  not  employed,  a  judgment  for  the  plaintiff  was  entered 
on  the  findings.  From  that  judgment  the  defendant  appealed. 

(  Thomas  E.  Stittman,  for  appellant. 
F.  C.  Ccmtiue,  for  respondent. 

VAN  BEUNT,  J.  —  [After  stating  the  facts  as  above.]  —  It  is 
to  be  observed  in  the  consideration  of  the  only  question  pre- 
sented upon  this  appeal,  that  the  agreement  entered  into  in 
December,  1803,  nowhere  claims  to  modify  the  agreement  of 
May,  1868,  except  in  one  particular,  and  that  is  that  the  de- 
fendant shall  have  no  further  claim  for  a  contingent  commis- 
sion of  10  per  cent,  on  the  net  profits  provided  for  in  the 
agreement  of  May  1,  1808.  The  language  of  the  agreement 
of  December,  18T3,  in  reference  to  the  other  compensation 
which  the  defendant  was  expected  to  receive,  was  entirely  in 
the  way  of  a  recital,  which  recital  was  not  entirely  correct,  and 
the  terms  of  the  agreement  of  1873  are  a  mere  reiteration  of 
the  terms  of  the  agreement  of  1808. 

It  is  to  be  observed  that  the  agreement  of  1808  is  expressly  . 
ratified  by  the  agreement  of  1873,  subject  to  the  modifications 
stated  in  the  agreement  of  1873,  and  the  only  modification 
mentioned  in  the  agreement  of  1873  is  that  Crowell  agrees  to 
accept  in  full  for  all  allowances  or  commission  on  profits  the 
sum  of  £1,515  4s.  Sd.  It  provides  that  Crowell  shall  continue 
to  receive  the  balance  of  his  commissions  under  the  agree- 
ment of  May  1,  1808. 

It  is  therefore  necessary  for  us  to  determine  what  construc- 
tion is  to  be  placed  upon  the  rights  of  the  parties  to  these 
commissions  under  that  agreement  of  May  1,  1808.  This 
agreement  provides  that  the  commissions  are  to  be  divided  as 
follows  :  Crowelt  to  receive  three-  fourths  and  Archibald  one- 
fourth,  subject  to  the  following  conditions  :  The  first  year 
Crowell  to  receive  $7,500  absolutely,  and  if  the  commissions 
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exceed  that  amount,  then  out  of  the  excess  of  his  three-fourths, 
Crowell  is  to  pay  the  salary  of  the  general  agent,  and  Archi- 
bald is  to  receive  his  one-fourth  ;  the  second  year  Crowell  is  to 
receive  $8,500  absolutely,  then  the  salary  of  the  general  agent 
to  be  paid  out  of  any  excess  of  Crowell's  three-fourths  share, 
and  the  third  year  Crowell  is  to  receive  absolutely  $10,000, 
the  salary  of  the  general  agent  to  be  paid  out  of  the  excess  of 
his  three-fourths  proportion. 

Thus  the  whole  language  of  the  agreement  is  that  three- 
fourths  shall  belong  to  Crowell  and  one-fourth  of  the  com- 
mission belongs  to  Archibald,  and  that  Crowell  agrees  in  case 
his  three-fourths  of  the  commissions  amount  to  over  $10,000  a 
year,  that  he  will  devote  the  excess  so  far  as  may  be  necessary 
to  the  payment  of  the  salary  of  a  general  agent. 

There  is  no  intimation  that  any  part  of  these  three-fourths 
of  the  commissions  should  in  any  event  be  considered  as  the 
property  of  the  company. 

It  would  undoubtedly  have  been  Crowell's  duty  to  appoint 
such  an  officer  if  necessary,  but  there  is  no  clause  in  the 
agreement  which  requires  him  to  employ  any  person  at  any 
given  salary  to  perform  the  duties  of  a  general  agent.  It  is 
true  that  the  words  "  to  the  extent  of  three  thousand  dollars  to 
be  applied  in  payment  of  the  salary  of  a  general  agent,"  are 
used  in  respect  to  the  salary  of  the  general  agent  for  the  iirst 
year ;  but  it  is  somewhat  significant  that  the  salary  of  the 
general  agent  is  nowhere  subsequently  mentioned  or  referred 
to  in  connection  with  the  second,  third  and  subsequent  years. 
It  would  seem  to  indicate  that  even  if  it  was  necessary  to  pay 
a  general  agent  more  than  $3,000  for  the  second,  third  and 
subsequent  years  and  Mr.  Crowell's  excess  amounted  to  sufficient 
to  pay  such  increased  salary,  that  he  would  have  been  required 
to  pay  it,  if  such  agent  was  employed.  The  converse  prop- 
osition would  seem  equally  true.  If  Mr.  Crowell  could 
acquire  the  services  of  a  general  agent  competent  to  perform 
the  duties  belonging  to  that  position  at  a  lower  rate  than  $3,000, 
there  is  nothing  in  the  agreement  which  prohibits  him  from 
making  such  employment,  and  as  a  consequence,  if  the  services 
of  a  general  agent  in  consequence  of  the  loss  of  business  could 
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become  entirely  unnecessary  I  can  see  no  requirement  for  such 
employment  by  Mr.  Crowell.  The  evidence  of  the  want  of 
any  necessity  for  such  employment  was  excluded. 

It  would  seem  to  have  been  Mr.  Crowell's  duty  to  show  that 
there  was  no  reason  for  the  continuation  of  the  employment  of 
such  general  agent,  and  that  all  the  work  which  he  could  have 
done  was  satisfactorily  done  by  the  defendant  himself. 

Under  such  circumstances  it  does  not  appear  that  the 
defendant  was  called  upon  to  pay  out  of  his  commissions  the 
salary  of  a  useless  employe. 

It  is  true  that  a  different  view  may  be  taken  of  this 
agreement,  but  I  can  not  conceive  how  the  company  could  in 
any  event  claim  any  portion  of  the  commissions  which  are 
stated  distinctly  to  be  defendant's,  and  the  defend  ;nt  has 
received  during  the  time  covered  by  the  complaint  no  more 
than  his  three-fourths  commission  provided  for  in  the  agree- 
ment. 

I  cannot,  therefore,- concur  in  the  construction  of  this  agree- 
ment which  has  been  placed  upon  it  by  the  learned  judge 
below,  and  think  that  if  the  defendant  Crowell  had  shown 
upon  the  trial  that  in  consequence  of  the  decrease  of  business, 
there  was  no  necessity  for  the  employment  of  a  general 
agent,  and  that  all  the  duties  which  could  have  been  performed 
by  such  general  agent  were  performed  by  himself  without 
detriment  to  the  business  of  the  company,  the  defendant  should 
have  been  entitled  to  judgment. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

LAEKEMORE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.* 

*  The  order  entered  on  this  decision  was  affirmed  by  the  court  of  ap 
peals,  and  judgment  absolute  ordered  for  the  defendant,  January  17th,  1883. 
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THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF 
NEW  YORK,  Respondent,  against  MICHAEL  RYAN  et  al., 
Appellants. 

(Decided  June  7th,  1880.) 

In  an  action  upon  a  bond  of  a  constable  of  the  city  of  New  York  under  the 
provisions  of  the  Act  of  1813,  c.  86,  §  147  (2  R.  L.  397),— that  in  case  of 
any  recovery  by  any  person  aggrieved  against  such  constable  for  any 
default  or  misconduct  in  office,  the  bond  given  by  such  constable  may 
be  ordered  to  be  put  in  suit,  "upon  motion  in  open  court,  and  upon 
showing  that  such  recovery  hath  been  had,  and  that  the  said  judgment 
is  at  the  time  of  making  the  said  motion  unsatisfied," — a  verdict  for  the 
plaintiff  should  be  for  the  penalty  of  the  bond,  the  recovery  being  for 
the  benefit  of  all  persons  recovering  against  the  constable  for  a  default 
or  misconduct  in  office,  each  of  whom  may  have  the  judgment  enforced 
by  execution  for  the  amount  of  his  recovery  until  the  amount  of  the 
judgment  is  exhausted.  And  the  order  that  such  bond  be  put  in  suit  is 
conclusive,  in  an  action  against  a  surety  on  the  bond,  that  the  judgment 
on  which  the  order  was  granted  was  a  recovery  against  the  constable  for 
a  default  or  misconduct  in  office. 

The  provision  of  the  same  section, — that  •'  the  surety  or  sureties  in  such 
bond  shall  not  be  charged  beyond  the  amount  of  the  sums  respectively 
in  which  they  shall  be  bound  in  each  bond," — has  no  reference  to  the 
costs  of  an  action  upon  such  a  bond  against  a  surety;  and  upon  a  re- 
covery against  a  surety  in  such  an  action,  execution  may  issue  for  the 
benefit  and  on  the  motion  of  the  party  who  has  put  the  bond  in  suit,  for 
the  amount  of  his  recovery  against  the  constable  and  the  costs  in  the  ac- 
tion on  the  bond  against  the  surety,  although  the  total  amount  directed 
by  such  execution  to  be  levied  may  exceed  the  penalty  of  the  bond. 

THIS  action  was  brought  upon  the  official  bond  of  the 
defendant  August  Sibberns,  as  a  constable  of  the  city  of  New 
York.  One  John  Redman,  Jr.,  having  recovered  a  judgment 
against  Sibberns  for  the  sum  of  $83.25,  and  having  thereupon 
obtained  leave  of  the  court  to  put  the  bond  of  Sibberns  in  suit, 
brought  this  action  in  the  name  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York  against  Sibberns  and 
Michael  Ryan,  his  surety  on  the  bond.  Ryan  having  appeared 
and  answered,  the  complaint  was,  upon  the  trial,  dismissed, 
and  the  judgment  entered  upon  the  dismissal  was,  on  appeal, 
affirmed  by  the  general  term,  but  on  appeal  to  the  court  of 
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appeals,  that  court  reversed  the  judgment  and  ordered  a  new 
trial  (see  35  How.  Pr.  408).  Upon  the  second  trial  the  com- 
plaint was  again  dismissed,  but  the  judgment  entered  upon  such 
dismissal  was  reversed  upon  appeal  by  the  general  term,  and 
a  new  trial  ordered  (see  7  Daly,  436).  Upon  the  third  trial, 
held  before  the  court  without  a  jury,  the  judge  decided  in 
favor  of  the  defendants,  but  the  judgment  entered  upon  his 
decision  was,  on  appeal  to  the  general  term,  reversed,  and  a 
new  trial  again  ordered  ;  which  is  the  decision  of  the  general 
term  referred  to  in  the  following  opinion  of  J.  F.  DALY,  J. 
Upon  the  fourth  trial,  the  jury,  by  direction  of  the  court, 
rendered  a  verdict  for  the  plaintiff  for  the  sum  of  $500,  the 
amount  of  the  penalty  of  the  bond,  and  a  judgment  for  the 
plaintiff  was  entered  on  the  verdict  for  the  said  sum  of  $500, 
and  the  sum  of  $1,294.54,  costs  of  the  plaintiff  in  this  action, 
making  in  the  whole  the  sum  of  $1,794.54.  After  entry  of 
this  judgment  a  motion  was  made  at  special  term  that  execu- 
tion issue  thereon  for  the  sum  of  $83.25,  the  amount  recovered 
by  Redman  against  Sibberns,  with  interest,  and  for  the  further 
sum  of  $1,294.54,  costs,  with  interest,  to  be  paid  to  Redman  or 
his  attorneys ;  upon  which  motion  the  court  ordered  execution 
up  to  the  amount  of  the  penalty  of  the  bond  only,  $500. 

From  the  judgment  for  the  plaintiff,  the  defendant  appealed  ; 
and  the  plaintiff  appealed  from  the  order  limiting  to  $500  the 
amount  to  be  levied  by  execution  on  the  judgment. 

Carpentier  <&  Hays,  for  plaintiff. 
E.  T.  Rice,  for  defendant. 

APPEAL  from  the  judgment  of  this  court  against  Ryan, 
surety,  and  Sibberns,  principal,  upon  the  bond  of  the  latter  as 
constable. 

J.  F.  DALY,  J. — The  decision  of  the  general  term  of  this 
court  upon  the  last  appeal  disposes  of 'the  principal  points  now 
raised  by  the  appellant,  viz.:  that  where,  upon  the  motion  of 
a  party  who  has  obtained  judgment  against  a  constable,  the 
court  orders  the  latter's  bond  to  be  put  in  suit,  such  order  is 
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conclusive  against  the  constable  and  his  surety  that  the  judg- 
ment oo  obtained  was  a  recovery  against  the  former  for  default 
or  misconduct  in  office.  It  was  an  adjudication  of  the  very 
question  to  be  litigated  on  the  motion,  and  the  order  made 
thereon  is  as  conclusive  as  a  judgment  (Riggs  v.  Pursett,  74 
N.  Y.  370).  The  statute  provides  that  the  court  shall  order 
the  bond  to  be  put  in  suit  upon  the  party  "  showing  that  such 
recovery  hath  been  had,"  i.  e.,  a  recovery  by  a  person  aggrieved 
for  a  default  or  misconduct  in  office  (2  H.  L.  1813,  c.  86,  §  147). 

The  court  properly  ordered  a  verdict  for  the  penalty  of  the 
bond,  and  it  was  not  necessary  to  show  the  damages  sustained 
by  Redman,  the  party  who  procured  this  action  to  be  brought. 
This  recovery  by  the  Mayor,  Aldermen  and  Commonalty  is  for 
the  benefit  of  all  persons  who  have  recovered  or  may  recover 
against  the  constable  for  a  default  or  misconduct  in  office.  Each 
of  such  persons  may  have  this  judgment  enforced  by  execution 
for  the  amount  of  his  recovery  until  the  amount  of  the  judg- 
ment is  exhausted,  by  application  to  the  court  under  the  pro- 
visions of  the  statute.  It  follows  that  the  judgment  must  be 
for  the  whole  penalty  of  the  bond,  as  the  court  is  authorized  to 
allow  execution  under  it  up  to  the  amount  of  the  penalty. 

It  follows  that  the  surety  on  the  constable's  bond  is  de- 
prived of  a  trial  of  the  issue  whether  the  constable  has  been 
guilty  of  official  misconduct  or  of  any  default,  except  so  far 
as  it  may  be  tried  on  the  motion  for  leave  to  put  the  bond 
in  suit.  This  was,  however,  matter  of  statutory  regulation ; 
and  the  legislature  in  the  enactment  of  the  law  of  1813 
has  seen  fit  to  spare  the  aggrieved  party  the  expense  of  two 
trials — one  in  the  action  against  the  constable  and  another  in 
the  action  on  the  bond. 

If  the  point  were  to  be  decided  upon  principle  we  might 
hold  that  the  judgment  against  the  officer  did  not  establish  the 
liability  of  the  latter  in  an  action  against  the  surety  on  the 
bond  (Thomas  v.  Hubbell,  15  N.  Y.  405).  But  the  statute 
under  consideration  has  provided  that  the  question,  so  far  as 
the  surety  is  concerned,  is  to  be  determined  on  motion  ;  and  we 
are  constrained  therefore  to  hold  such  determination  conclusive. 

If  it  were  a  question  of  legislative  intent,  that  would  be 
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satisfactorily  ascertained  from  the  subsequent  provisions  of  the 
same  section  of  the  act.  It  is  there  provided  how  parties  who 
subsequently  recover  judgment  against  the  constable  for  mis- 
conduct in  office,  may  enforce  the  liability  of  his  surety. 
Upon  motion  to  the  court  they  are  entitled  to  an  order  direct- 
ing execution  to  issue  upon  the  judgment  already  obtained  in 
the  suit  (prosecuted  in  the  name  of  the  Mayor,  Aldermen  and 
Commonalty  by  the  prior  judgment  creditor  of  the  constable) 
on  the  bond  against  the  surety  :  and  upon  the  motions  of  suc- 
cessive aggrieved  parties,  executions  will  be  ordered  until  the 
penalty  of  the  bond  is  exhausted.  None  of  these  subsequent 
parties  is  put  to  a  suit  against  the  surety,  nor  to  any  proof  of 
the  official  misconduct  of  the  constable,  except  upon  the 
motion  for  execution.  There  is  no  reason  why  more  should 
be  required  of  the  first  creditor  than  of  the  other. 
The  judgment  is  affirmed  with  costs. 

APPEAL  from  the  order  of  special  term  directing  that  $500 
be  levied  upon  the  judgment  against  the  surety  to  pay  John 
Redman,  Jr.,  the  party  aggrieved,  the  debt  and  damages  recov- 
ered by  him. 

J.  F.  DALY,  J. — The  judgment  recovered  in  the  action  on 
the  constable's  bond  when  put  in  suit  on  the  motion  of  John 
Redman,  Jr.,  was  for  $1,794.54,  being  the  full  penalty  of  the 
bond,  $500,  and  for  the  costs  of  the  several  trials  and  appeaJs 
that  had  been  had,  amounting  to  $1,294.54. 

Redman's  recovery  against  the  constable  in  the  action 
against  the  latter  for  misconduct  in  office,  was  for  $83.25 
damages  and  costs.  He  applied  for  execution  for  that  sum,  and 
also  for  the  whole  costs,  $1,294.54,  of  the  judgment  against  the 
surety,  as  having  been  incurred  by  him  in  prosecuting  the  bond. 

The  court  ordered  execution  up  to  the  amount  of  the 
penalty  of  the  bond,  $500,  under  the  provision  of  the  statute 
"  that  the  surety  or  sureties  in  such  bond  shall  not  be  charged 
beyond  the  amount  of  the  sums  respectively  in  which  they  shall 
be  bound  in  each  bond  "  (Act  of  1813,  c.  86,  §  147 ;  2  R.  L. 
398). 
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This  provision  has  reference  only  to  the  amount  the  sure- 
ties are  chargeable  with  on  the  penalty  of  the  bond.  It  has 
no  reference  to  the  costs  of  the  action  upon  the  bond.  Costs 
in  that  action  belong  to  the  prevailing  party,  and  are  taxed 
against  the  defendant  as  in  other  actions.  Execution  for  these 
costs  may  issue  in  the  name  of  the  prevailing  party,  the  plaint- 
iff,— the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York, — wholly  apart  from  the  consideration  as  to  what  recover- 
ies against  the  constable  for  misconduct  in  office  are  to  be  levied 
upon  the  balance  of  the  judgment  for  the  penalty  of  the  bond. 
But  as  execution  on  the  judgment  against  the  surety  can  only 
issue  on  motion  to  the  court,  the  process  to  collect  the  costs  can 
only  be  so  issued,  and  the  order  will  be  granted  for  the  benefit 
and  on  the  motion  of  the  party  that  has  put  the  bond  in  suit 
and  borne  the  costs  of  the  litigation. 

If  such  party  were  not  to  have  execution  for  those  costs  it 
would  follow  that  they  could  not  be  enforced  by  any  party,  for 
the  plaintiff,  the  corporation,  is  a  nominal  plaintiff ;  and  the 
party,  after  being  put  to  vast  expense  by  the  surety,  and  work- 
ing at  his  own  expense  to  obtain  judgment  on  the  bond  for  the 
benefit  of  all  other  aggrieved  parties,  would  be  unable  to  collect 
his  taxable  costs  against  the  surety. 

But  the  statute  does  not  impose  such  a  hardship  on  the 
creditor  who  has  put  the  bond  in  suit.  The  provision  limiting 
the  liability  of  the  sureties  to  the  amount  of  the  bond  is  mani- 
festly intended  to  refer  to  liabilities  upon  recoveries  by  the 
several  parties  against  the  constable,  and  not  to  a  recovery  of 
costs  against  the  surety  in  the  action  in  which  he  is  defendant. 
It  follows  the  provision  allowing  the  several  parties  subse- 
quently recovering  against  the  constable  for  official  misconduct, 
to  move  for  an  order  directing  a  levy  on  the  judgment  against 
the  surety,  for  the  amounts  of  such  recoveries.  It  is  followed 
by  a  provision  for  a  ratable  division  of  the  whole  amount  be- 
tween parties  having  recoveries  against  the  constable  exceeding 
the  whole  penalty.  It  is  enacting  that  for  recoveries  against 
the  constable  no  more  shall  be  exacted  of  the  surety  than  his 
bond :  but  it  does  not  touch  the  question  of  the  liability  of  the 
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surety  for  costs  incurred  by  himself,  nor  the  right  to  execution 
for  the  judgment  obtained  for  such  costs. 

On  motion  of  Redman  the  court  is  to  "  direct  so  much 
money  to  be  levied  "  on  the  judgment  against  the  surety  "  as 
shall  be  sufficient  to  pay  the  party  the  debt  or  damages  so  re- 
covered "  against  the  constable,  "  with  costs,  and  to  be  paid  to 
the  party  aggrieved  "  (same  section). 

The  judgment  against  the  surety  is  for  $1,794.54.  Beyond 
this  amount  the  surety  can  in  no  event  be  charged,  but  he  is 
charged  up  to  that  sum  by  the  judgment.  His  liability  is 
fixed  by  the  judgment.  It  cannot  be  questioned  on  this 
motion,  but  must  be  attacked  by  appeal  from  the  judgment. 
The  liability  is  not  $500,  but  $500  plus  the  costs  included  in 
the  judgment.  The  court  in  ordering  what  Redman  moved 
for, — viz. :  execution  for  the  costs,  $1,294.54,  and  for  $83.25 
on  the  penalty, — as  his  recovery  against  the  constable,  did  not 
attempt  to  enforce  any  greater  liability  than  had  been  estab- 
lished by  judgment  against  the  surety. 

The  order  appealed  from  should  be  reversed  and  an  order 
entered  as  moved  for.  Costs  of  this  appeal,  $10,  and  disburse- 
ments to  appellant. 

VAN  BRUNT,  J.,  concurred. 

Judgment  affirmed,  with  costs,  and  order  reversed,  with 
$10  costs  and  disbursements  of  appeal  to  appellant. 


FANNY  SEMEL,  AS  ADMINISTRATRIX,  &c.,  OF  Loms  SEMEL, 
DECEASED,  Respondent,  against  THE  NEW  YORK,  NEW 
HAVEN  AND  HARTFORD  RAILROAD  COMPANY,  Appellant. 

(Decided  June  7th,  1880.) 

Upon  the  trial  of  an  action  against  a  railroad  company  for  causing  the  death 
of  a  person  crossing  the  defendant's  track,  by  a  collision  with  one  of  its 
trains,  alleged   to  have  been  due  to  the  negligence  of  the  defendant,  a 
VOL.  IX.— 21 
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Charge  by  the  judge  to  the  jury  that  "if  the  railroad  company  was  guilty 
of  any  negligence  in  notifying  the  approach  of  trains  or  anything  else  you 
may  think  it  was  their  duty  to  do,  they  would  be  responsible  for  an  act 
which  was  the  result  of  its  omission  or  commission,."  is  erroneous,  as  it 
leaves  it  entirely  within  the  discretion  of  the  jury  to  determine  what  pre- 
cautions the  defendant  should  have  taken ;  and  a  verdict  for  the  plaintiff, 
found  under  such  instructions,  cannot  be  sustained. 

APPEAL  from  a  judgment  of  this  court  entered  on  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff's  in  testate,  Louis  Semel,  was  struck,  on  the  7th 
of  June,  1879,  while  crossing  the  railway  track  at  a  public 
crossing  at  Fordham,  by  an  engine  of  the  defendant  drawing  a 
train  of  cars  from  the  city  of  New  York,  and  was  killed.  The 
complaint  alleges  that  said  death  was  caused  by  reason  of  the 
defendant's  negligence.  Proof  was  given  upon  the  trial,  upon 
the  part  of  the  plaintiff  and  defendant,  for  the  purpose  of  es- 
tablishing the  cause  of  action  set  forth  in  the  complaint,  and 
the  defense  as  set  up  in  the  answer.  Various  exceptions  were 
taken  to  the  judge's  charge.  The  jury  rendered  a  verdict  for 
the  plaintiff,  and  a  motion  by  the  defendant  for  a  new  trial 
was  denied.  From  the  judgment  for  the  plaintiff,  entered  upon 
said  verdict,  and  from  the  order  denying  the  motion  for  a  new 
trial,  the  defendant  appealed. 

Henry  A.  Anderson,  for  appellant. 
E.  Lauterbach,  for  respondent. 

VAN  BRUNT,  J. — The  only  questions  it  is  necessary  to  con- 
sider upon  this  appeal,  are  exceptions  to  the  judge's  charge. 
The  court  charged  as  follows :  "  If,  on  the  contrary,  you  believe 
the  defendant  neglected  any  necessary  precaution,  whether  in 
the  providing  of  signals  or  men  at  the  station  for  waving  flags, 
or  whatever  was  necessary  to  be  done  under  the  circumstances 
of  the  case,  you  have  a  right  to  take  all  those  circumstances 
into  consideration  to  find  whether  they  were  guilty  of  any  neg- 
ligence ;  and  that  is  a  matter  solely  within  your  discretion. 
Did  it  do  all  that  a  corporation  or  individual  should  do  under 
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the  circumstances,  in  view  of  all  the  surroundings,  necessary  to 
give  notice  to  parties  approaching  that  station,  and  to  protect 
human  life  ?  •  Bear  in  mind,  as  the  proof  shows,  that  this  was  a 
public  highway,  and  people  had  a  right  to  cross  it,  and  if  the 
railroad  company  was  guilty  of  any  negligence  in  notifying  the 
approach  of  trains  or  anything  else  you  may  think  it  was  their 
duty  to  do,  they  would  be  responsible  for  an  act  which  was  the 
result  of  its  omission  or  commission." 

And  again :  "  That  the  company  was  obliged  to  use  every 
precaution  to  protect  human  life,  and  you  are  to  take  into  con- 
sideration whether  it  be  a  bell  or  whistle,  or  whatever  it  is,  the 
peculiar  situation  of  this  place.  What  might  not  be  danger- 
ous in  one  place  might  be  dangerous  in  another.  It  has  been 
testified  that  this  was  a  race-day,  and  there  were  numbers  of 
people  attending  the  races.  You  will  take  into  consideration, 
in  estimating  the  degree  of  care  which  the  company  was 
chargeable  with,  circumstances  of  this  character." 

The  scope  of  this  charge,  which  was  excepted  to,  left  it  en- 
tirely within  the  discretion  of  the  jury  to  determine  what  pre- 
cautions the  defendant  should  have  taken  to  protect  persons  in 
guarding  its  track.  It  gave  no  criterion  as  to  what  degree  of 
care  they  should  exercise,  neither  did  it  indicate  in  any  way  to 
the  jury  any  standard  by  which  negligence  upon  the  part  of  the 
corporation  could  be  measured  by  them.  The  portions  of  the 
charge  excepted  to  would  seem  to  be  directly  contrary  to  the 
rule  laid  down  in  the  court  of  appeals  in  the  cases  of  Gri/ppen 
v.NewYork  Central R.R.  Co. ,40  N.Y.  34,and  Beisicgel  v.New 
York  Central  R.  R.  Co.,  40  N.  Y.  9.  In  the  case  of  Grippen  v. 
New  York  Central  R.  R.  Co.,  the  instruction  objected  to  was, 
"  The  object  of  ringing  the  bell  is  to  have  it  heard ;  it  is  the 
signal  of  the  approach  of  the  cars  at  the  crossing,  and  it  should 
therefore  be  rung  under  circumstances  likely  to  give  notice 
to  passers  by  if  it  is  to  be  of  any  use.  The  literal  provision  of 
the  statute  may  be  perhaps  satisfied  by  having  it  rung  at  its 
proper  place  on  the  car  and  while  crossing  over  any  particular 
position.  There  may  be  circumstances  which  require  that  this 
particular  signal,  or  some  other  signal  calculated  to  give  notice 
to  passers  by,  whether  on  foot  or  with  a  vehicle,  should  be  given 
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at  a  crossing.     You   are   to  determine  what  signal  would  be 
sufficient  and  whether  such  signal  was  in  this  case  given." 

The  learned  court,  in  commenting  upon  this  charge^  used 
the  following  language :  "  Are  railroad  companies  bound,  as 
matter  of  law,  besides  or  beyond  complying  with  the  require- 
ments of  the  statute,  to  give  such  signals  of  the  approach  of 
their  trains  as  a  jury  may  deem  sufficient  to  give  notice  to 
passers  at  a  crossing  ? 

"  This  inquiry  does  not  pertain  solely  to  the  subject  of  ring- 
ing a  bell  or  giving  other  particular  notice.  It  equally  em- 
braces another  portion  of  the  instructions  given  to  the  jury  in 
this  case.  The  defendants  had  no  flagman  at  the  crossing  in 
question,  and  the  plaintiffs  claim  that  this  was  negligence  in 
the  defendants.  While  on  the  other  hand,  the  defendants  re- 
quested the  court  to  charge,  that  the  defendants  were  under 
no  legal  obligation  to  station  a  flagman  or  signalman  at  the 
crossing  in  question.  This  was  refused,  and  to  the  refusal, 
and  to  various  parts  of  the  charge,  on  this  subject,  the  defend- 
ants excepted.  Thus,  the  judge  charged  :  '  There  is  no  statute 
law,  making  it  imperative  upon  the  defendants  to  maintain  a 
flagman  at  this  station  ;  but  this  does  not  absolutely  determine 
whether  or  not  it  was  not  incumbent  upon  them  to  do  so. 
They  are  held  to  the  use  of  proper  care,  and  it  is  for  the  jury 
to  say  whether  this,  under  the  circumstances,  did  or  did  not 
require  of  the  defendants  to  maintain  a  man  at  this  crossing.' " 

The  learned  judge  before  whom  this  case  was  tried,  further 
charged :  "I  leave  it  for  you  to  say,  under  all  the  circumstances, 
whether  a  flagman  at  this  station,  as  a  measure  of  proper  cau- 
tion, was  or  was  not  required  of  the  defendants." 

In  commenting  upon  this  portion  of  the  charge,  the 
learned  court  say :  "  These  instructions  are  in  harmony  with 
the  previous  direction  given  to  the  jury,  in  regard  to  signals 
generally,  already  above  quoted.  If  railroad  companies  are 
bound  by  law  to  give  such  signals  of  the  approach  of  their 
trains  as  a  jury  may  deem  sufficient  to  give  notice  to  passers 
at  a  crossing,  then,  as  was  instructed  here,  the  jury  may  include 
flagmen,  and  any  other  means  of  notification  they  may  deem 
sufficient,  and  hold  the  omission  negligence." 
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"  We  apprehend  that  railroad  companies  do  not  run  their 
trains  under  the  pressure  of  any  such  rule  of  law,  and  that 
the  means  which  it  is  their  legal  duty  to  employ  to  prevent 
third  persons  from  sustaining  injury,  are  not  dependent  upon 
any  such  broad  discretion,  legally  intrusted  to  a  jury." 

The  court  further  say  that  "  The  legal  duty,  which  (irrespec- 
tive of  any  statute)  rests  upon  a  railroad  company,  is  to  run 
their  engines  and  cars  carefully,  prudently,  with  a  caution  pro- 
portioned to  their  prodigious  power  to  injure,  and  governed  by 
a  regard  for  the  time,  and  place,  and  all  other  circumstances 
affecting  the  liability  of  third  parties  to  receive  injury,  while 
in  the  exercise  of  reasonable  care  and  prudence  on  their  part. 
Neglect  of  this  subjects  them  to  a  just  responsibility  for  the 
consequences  to  such  persons  injured  thereby. 

"  And,  on  the  other  hand,  the  reasonable  care  and  pru- 
dence required  of  third  parties  is  in  like  manner  governed  by 
time,  place,  and  circumstances  of  danger,  which  it  becomes 
them  to  hold  in  view  when  exercising  their  unquestionable 
right  to  cross  the  railroad  track. 

"  This  high  measure  of  duty  on  the  part  of  the  railroad 
company,  the  statute,  prescribing  notices  by  signboards  at  road 
or  street  crossings,  the  ringing  of  the  bell,  or  the  blowing  of 
the  whistle,  has  not  relaxed  in  any  degree.  As  a  rule  of  duty, 
it  stands  as  stringent  and  inflexible,  founded  in  common  law 
and  the  plainest  right,  as  if  there  were  no  such  statute.  Com- 
pliance with  the  statute  is,  of  course,  one  of  the  circumstances 
under  which  they  run  their  trains,  and,  incidentally,  such  com- 
pliance may  make  it  consistent  with  due  care  and  caution,  to 
do  what,  without  using  such  signals,  would  (even  if  there 
were  no  such  statutes)  be  negligence.  But  the  rule  stands, 
and  the  statute  stands  with  it ;  both  must  be  satisfied,  and 
hence  it  is  properly  said,  the  statute  does  not  constitute  the  sole 
rule  of  duty.  The  common  law  still  requires  the  exercise  of 
care  and  prudence  in  the  running  of  their  ponderous  engines 
and  heavy  trains  through  an  inhabited  country :  and  that  care 
and  prudence  increases  in  degree  as  they  enter  towns,  villages, 
and  cities,  and  cross  their  thoroughfares. 

"  Eroin  this  duty  there  should  be  no  abatement.     Nor,  on 
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the  other  hand,  should  the  obligation  of  third  persons  to  he 
prudent  and  careful  be,  in  any  degree,  relaxed.  As  has  been 
well  suggested,  in  relation  to  this  subject,  when  the  question 
becomes,  as  in  ordinary  cases  it  is,  one  of  life  and  limb,  not 
only  to  the  unfortunate  third  party  who  encounters  a  collision, 
but  to  the  hundreds  of  passengers  in  a  train,  the  duty  of  third 
persons  to  the  company,  and  to  them,  to  be  diligent  in  the  use 
of  precautions,  is  hardly  less  than  that  of  the  company  to  him. 
He  who  negligently,  as  well  as  one  who  willfully,  casts  an  ob- 
struction upon  the  track,  is  rightfully  subject  to  severe  con- 
demnation and  punishment.  And  one  who,  through  any  want 
of  reasonable  prudence,  thrusts  his  vehicle  before  an  approach- 
ing train,  is  not  much  less  reprehensible. 

"  The  point  of  departure  from  the  doctrine  of  the  court 
below  is  precisely  this  :  If  the  company  have  satisfied  the  rule 
of  duty  above  stated,  i.  e.,  in  view  of  all  the  circumstances 
under  which  they  are  acting  —  the  time  (whether  by  night  or 
by  day),  the  place  (whether  in  the  open  country  or  in  a  town, 
village  or  city),  the  liability  of  third  persons  to  receive  injury 
(whether  at  a  crossing  of  a  country  road  or  of  a  street  in  a  pop- 
ulous town  or  city),  the  character  of  the  avenues  of  approach 
on  either  part  (whether  there  be  sharp  curves  or  corners,  or 
there  be  buildings  or  other  obstructions  hiding  the  train  from 
view  till  at  a  moment  before  crossing),  the  headlight  or  other 
signals  they  deem  it  expedient  or  do,  in  obedience  to  the  stat- 
ute, in  fact,  bear  with  them,  and  any  other  circumstances 
(darkness  or  light,  storm  of  snow  or  wind)  which,  in  the  par- 
ticular case  under  examination,  are  relevant  to  the  subject  — 
have  acted  with  careful  prudence,  they  are  not  to  be  held  re- 
sponsible for  an  accident,  because  they  did  not  go  further  and 
give  notice  that  they  were  doing  so. 

"  It  is  not,  when  they  have  done  this,  to  be  left  broadly  to 
a  jury  to  say  whether,  if  they  had  placed  a  man  or  men  along- 
side the  track,  or  at  crossings,  to  compel  or  to  notify  third 
parties  to  be  also  careful,  it  would  not  be  a  sufficient  notice, 
and  one  which  they  were  bound  to  give." 

It  would  seem  to  be  clear  that  the  leaving  to  the  jury  en- 
tirely for  them  to  say  whether  "  the  railroad  company  was 
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guilty  of  any  negligence  in  notifying  the  approach  of  trains  or 
anything  else  you  may  think  it  was  their  duty  to  do,"  under 
the  authority  above  cited,  was  clearly  erroneous.  It  is  pre- 
cisely leaving  the  question  in  the  broad  way  in  which  it  was 
left  in  the  above  case.  The  case  of  Beisiegel,  above  referred 
to,  is  a  further  illustration  of  the  error  contained  in  the  charge 
of  the  learned  judge  who  tried  the  case  in  the  court  belowr. 
It  is  decided  in  that  case  that  the  law  does  not  require  a  rail- 
road company  to  station  a  flagman  at  every  street  or  railroad 
crossing,  while  a  jury  may  be  of  the  opinion  that  the  travel  is 
so  great  that  ordinary  prudence  requires  such  precaution  for 
the  purpose  of  keeping  travelers  off  such  crossing  when  trains 
are  passing  over  it.  In  this  case  the  learned  judge  charged 
that  it  was  a  question  for  the  jury  to  determine  whether  St. 
Joseph  street  (the  crossing  in  question)  -was  such  a  populous 
portion  of  the  city  that  it  was  due  to  the  public  safety  and 
common  prudence,  in  view  of  the  high  powers  exercised  by 
the  company,  passing  with  the  high  speed  at  which  they  run 
their  trains,  that  they  should  keep  a  flagman  at  that  point. 
That  if  they  thought  it  was  an  omission  of  a  precaution  which, 
in  ordinary  prudence  and  care,  the  company  was  called  upon 
to  practice,  then  it  was  negligence  to  omit  that  duty.  The 
learned  court,  in  deciding  that  case,  say  : 

"  It  thus  appears,  that  the  jury  were  instructed  that  they 
were  at  liberty  to  find  the  defendant  guilty  of  negligence 
solely  on  the  ground  of  an  omission  to  keep  a  flagman  at  the 
crossing,  if  they  were  of  opinion  that  ordinary  prudence 
required  one  there,  although  finding  that  in  every  other 
respect  the  defendant  had  performed  its  duty  ;  as  all  the  other 
grounds  upon  which  negligence  was  imputed  were  contro- 
verted questions  of  fact.  The  question  is  thus  fairly  pre- 
sented. whether  a  railroad  company  is  required  by  law  to  sta- 
tion a  flagman  at  every  street  or  road  crossing  where,  in  the 
opinion  of  a  jury,  the  travel  is  such  that  ordinary  prudence 
requires  it,  for  the  purpose  of  warning  and  keeping  travelers 
off  from  such  crossings  when  trains  are  passing  over  them. 
This  is  an  original  question  in  this  court,  and  must  be  deter- 
mined upon  principle  and  the  analogies  of  the  law.  It  has 
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been  remarked  in  the  opinions,  in  some  cases,  that  railroad 
companies  are  bound  to  use  all  possible  care  to  prevent  injury 
to  travelers  at  crossings.  If  this  be  so,  it  is  manifest  that  such 
injuries  may  be  entirely  prevented,  as  means  might  be  adopted, 
such  as  would  entirely  prevent  any  person  being  upon  the 
crossings,  or  within  the  reach  of  trains  when  passing.  These 
remarks  were  not  essential  to  the  cases  adjudicated.  No  case 
has  been  determined  by  the  court  upon  any  such  principle. 

"  Railroads  are  authorized  by  statute  to  construct  their 
roads,  and  run  their  trains  across  streets  and  highways.  The 
same  statute  provides  that  they  shall  give  certain  signals  for 
the  purpose  of  warning  travelers  of  their  approach  and  pres- 
ence ;  such  signals  being,  in  the  judgment  of  the  legislature, 
sufficient  to  protect  the  public  from  injury  in  the  use  of  the 
crossings.  Keeping  a  flagman  at  the  crossings,  or  any  of 
them,  is  not  required  by  statute ;  nor  does  the  statute  require 
the  company  to  give  warning  to  travelers  otherwise  than  as 
therein  provided.  The  question  is,  whether  the  common  law 
requires  the  company  to  warn  travelers  of  approaching  trains 
by  other  and  more  effective  means  than  those  the  statute  re- 
quires. The  claim  that  it  does  is  based  upon  the  maxim,  that 
every  one  must  so  use  his  own  as  not  to  injure  another.  In 
applying  the  maxim  to  the  present  case,  it  must  be  borne  in 
mind,  that  the  traveler  and  railroad  have  each  an  equal  right 
of  way  in  the  crossings,  derived  from  the  same  authority.  The 
former  for  the  purpose  of  travel,  and  the  latter  for  running  its 
trains.  A  collision  is  somewhat  dangerous  to  the  trains,  but 
vastly  more  so  to  the  traveler.  The  law  imposes  upon  both 
the  duty  of  observing  care  to  avoid  them.  But  the  care  im- 
posed upon  the  company  is  in  operating  its  trains ;  in  so  trans- 
acting its  business,  in  the  exercise  of  its  right  of  way,  as  not  to 
injure  others  in  the  exercise  of  their  similar  rights,  provided 
the  latter  exercise  due  care  on  their  part.  This  relates  to  the 
mode  of  operating  the  trains,  and  all  other  things  done  by  the 
company  in  the  transaction  of  its  business.  It  does  not  require 
the  company  to  employ  men  to  keep  travelers  off  the  track,  or 
to  serve  notices  upon  them  that  trains  are  approaching. 
Should  the  company  do  this,  it  would  relieve  the  traveler 
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from  all  necessity  of  exercising  care  in  this  respect ;  and  it 
would,  indeed,  be  safe  for  him  to  go  upon  the  track,  having 
received  no  express  warning.  If  the  exertions  of  the  flagman 
were,  in  any  particular  case,  inadequate  to  prevent  injury  to  a 
traveler,  upon  the  same  principle,  it  might  be  submitted  to  a 
jury  whether  ordinary  prudence  did  not  require  gates  to  be 
closed  at  certain  crossings,  while  trains  were  passing,  or  some- 
thing else  done  to  protect  the  traveler ;  and  if,  in  their  judg- 
^ent,  it  did,  to  instruct  them  that  such  omission  was  negli- 
'gence.  If  the  charge  in  the  present  case  is  sustained,  I  can 
see  no  limit  to  what  is  required  of  the  company  to  exonerate 
it,  upon  the  ground  that  it  has  been  free  from  negligence,  ex- 
cept it  has  done  everything,  outside  of  the  transaction  of  its 
business,  that,  in  the  opinion  of  a  jury,  prudence  required. 
Such  is  not  the  true  application  of  the  maxim.  As  above  re- 
marked, it  requires  such  care  in  conducting  the  business  of  the 
company  as  will  prevent  injury  to  others  in  the  exercise  of 
their  rights,  if  proper  care  is  observed  by  them ;  but  it  requires 
nothing  to  be  done  by  the  company  outside  of  such  business, 
to  give  warning  to  travelers  outside  of  the  track.  Th  e  obli- 
gation upon  the  company  to  do  the  latter  is  imposed  by  statute  ; 
and  all  that  can  be  required  of  the  company,  in  this  respect, 
is  a  strict  observance  of  the  statute.  It  it  true,  that  the  com- 
pany may  employ  men  to  keep  travelers  off  from  the  crossings 
when  the  trains  are  passing  ;  and  if  they  do  this,  it  will  be  safe 
for  them  to  run  at  greater  speed,  or  in  other  respects  different 
from  what  would  be  otherwise  permissible  ;  but  this  is  a  matter 
to  be  determined  by  the  company,  and  cannot  be  imposed  as  a 
legal  duty,  except  by  the  legislature." 

In  principle  the  charge  commented  upon  in  the  case  cited 
fs  precisely  the  same  as  that  under  consideration. 

It  is  impossible  for  me  to  state  the  proposition  with  more 
clearness  and  force  than  has  been  stated  by  the  learned  judge 
who  wrote  the  opinion  of  the  court  of  appeals  in  the  case  cited. 
It  would  therefore  clearly  appear  that  making  the  jury  the 
sole  judges  of  what  in  their  opinion  the  railroad  company 
should  do  in  notifying  the  approach  of  trains,  or  anything  that 
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the  jury  might  think  it  was  their  duty  to  do,  was  clearly  erro- 
neous. 

Our  attention  is  called  to  the  case  of  McGrath  v.  New 
York  Central  R.  E.  Co.,  63  K  Y.  529.  In  that  case  the 
question  of  a  flagman  was  discussed,  but  no  such  proposition 
as  was  contained  in  the  cases  previously  cited,  and  as  was  con- 
tained in  the  charge  in  the  case  at  bar,  can  be  found  in  the  case 
of  McGrath.  In  the  case  of  McGrath  it  appeared  from  the  evi- 
dence that  the  company  had  been  in  the  habit  of  keeping  a 
flagman  at  the  crossing,  and  it  was  held  that  proof  that  he  was 
absent  at  the  time  of  the  accident  was  competent  as  bearing 
upon  the  question  whether,  under  all  the  circumstances,  defend- 
ant ran  and  managed  its  train  with  the  requisite  care  and  pru- 
dence. 

It  is  true  that  it  is  claimed  on  the  part  of  the  respondent 
that  the  action  of  the  flagman  upon  the  occasion  of  this  acci- 
dent, was  such  as  might  be  considered  by  the  jury  in  deter- 
mining the  question  as  to  whether  the  deceased  was  guilty  of 
negligence  or  not.  But  that  is  not  the  proposition  which  is 
criticised.  The  objection  is,  that  the  jury  were  left  to  be  the 
sole  judges  of  what  it  was  necessary  for  the  railroad  company 
to  do  in  notifying  the  approach  of  their  trains. 

Pn  the  cases  cited — Beisiegel  and  Grippen — it  is  clearly  held 
that  such  a  charge  is  erroneous. 

It  seems,  therefore,  that  the  exception  was  well  taken,  and 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

I 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  ap^ 
pellant  to  abide  event. 
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CHAKLES  DEVLIN,  Respondent,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK,  Ap- 
pellants, AND  SAMUEL  DONALDSON,  et  al.,  Respondents. 

(Decided  June  7th,  1880.) 

After  the  date  of  an  order  in  an  action  vacating  a  stay  of  the  prosecution, 
of  the  action,  but  before  entry  of  the  order  or  service  of  a  copy  of  it  on 
the  defendants,  the  plaintiff,  upon  an  order  to  show  cause,  applied  for 
and  obtained  an  order  for  the  appointment  of  a  referee,  in  the  place  of  a 
deceased  referee,  to  hear  and  determine  the  issues  in  the  action.  Held, 
that  the  order  was  irregularly  made,  and  the  irregularity  was  not  cured 
by  re-entering  the  order  after  the  vacating  of  the  stay,  as  the  order  to  show 
cause  upon  which  it  was  founded,  and  the  motion  itself,  were  made 
while  the  stay  was  in  operation. 

The  original  order  of  reference  having  been  affirmed  upon  appeal  by  the 
general  term,  a  motion  at  special  term  to  vacate  the  order  appointing  a 
new  referee,  on  the  ground  that  the  cause  was  not  referable,  was  prop- 
erly denied. 

ON  the  17th  of  November,  1878,  an  order  was  made  in  this 
action  whereby  the  plaintiff  and  defendants  other  than  the 
Mayor  of  the  City  of  New  York  were  ordered  to  refrain  from 
the  further  prosecution  of  this  action  until  the  assignees  in 
bankruptcy  of  the  plaintiff,  Charles  Devlin,  should  be  brought 
before  the  court  and  made  a  party  to  the  action.  On  the  24th 
October,  1879,  upon  an  order  to  show  cause,  a  motion  was 
made  for  the  appointment  of  a  referee  in  the  place  and  stead  of 
William  Bloomneld,  deceased,  and  on  the  31st  of  October, 
upon  said  motion,  an  order  was  made  whereby  Homer  A.  Nel- 
6on,  counselor  at  law,  was  appointed  sole  referee  in  the  place 
and  stead  of  William  Bloomneld,  deceased,  to  hear,  try  and 
determine  all  the  issues  in  the  action  and  report  thereon  with 
all  convenient  speed  according  to  the  order  therein.  Upon 
the  llth  of  November,  1879,  an  order  was  entered  bearing 
date  upon  the  10th  of  October,  1879,  whereby  it  was  ordered 
that  the  stay  of  proceedings  granted  in  this  action  by  the 
order  of  November  17th,  1878,  be  vacated.  On  the  21st  of 
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February,  1880,  an  order  was  signed  and  entered  bearing  date 
on  the  31st  day  of  October,  1879,  and  reciting  that  it  was 
made  upon  the  return  of  the  order  to  show  cause  hereinbefore 
mentioned  to  the  same  effect  as  the  order  hereinbefore  men- 
tioned, bearing  date  the  31st  day  of  October,  1879.  An  ap- 
peal from  the  said  last  mentioned  order  was  duly  taken  by  the 
defendants,  the  Mayor,  &c. ;  they  also  appealed  from  an  order 
denying  a  motion  by  them  to  vacate  the  order  of  October  31st, 
1879,  made  at  special  term,  on  the  ground  that  the  action  was 
not  referable. 

William  O.  Bartlett,  for  appellants. 

Albert  Cardoso,  for  respondent. 

APPEAL  from  the  orders  appointing  a  new  referee. 

VAN  BKUNT,  J. — [After  stating  the  facts  as  above.] — It 
appears  from  the  record  submitted  upon  this  appeal  that,  at  the 
time  of  the  granting  of  the  order  to  show  cause,  and  of  the 
hearing  of  the  motion  thereon,  the  stay  of  proceedings  con- 
tained in  the  order  of  November  17, 1878,  was  in  full  force  and 
effect  as  far  as  the  defendants  to  this  action  were  concerned. 
It  is  true  that  the  record  contains  an  order  vacating  this  stay, 
bearing  date  the  10th  of  October,  1879,  but  it  appears  that 
such  order  was  never  entered  so  as  to  become  an  order  of  the 
court  prior  to  the  llth  of  November,  1879  ;  neither  was  any 
copy  of  it  ever  served  upon  the  defendants  appellant.  As 
far  as  they  were  concerned,  therefore,  the  stay  still  continued, 
and  the  court  had  no  power  to  entertain  any  motion  or  appli- 
cation upon  the  part  of  the  plaintiff. 

The  court  could  not  disregard  this  stay  and  treat  it  as  a 
nullity  before  it  had  been  revoked.  The  plaintiff  was  bound 
to  respect  the  same  as  long  as  it  was  in  force.  (Duncan  v.  Sun 
Fire  Ins.  Co.,  2  Wend.  625  ;  Mallory  v.  East  River  Ins.  Co., 
7  Hill,  193  ;  Starr  v.  Francis,  22  Wend.  634).  This  objection 
is  not  cured  by  the  fact  that  the  order  appealed  from  was  not 
signed  until  after  the  vacation  of  the  stay.  The  order  to  show 
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cause,  which  was  the  foundation  of  the  motion,  and  the  motion 
itself,  was  made  at  a  time  when  the  stay  was  in  operation — 
entirely  unrevoked.  Under  these  circumstances  the  order 
appealed  from  was  irregularly  made,  and  must  be  reversed  with 
costs  and  disbursements  of  the  appeal. 

J.  F.  DALY,  J.,  concurred. 
Order  reversed,  with  costs. 

APPEAL  from   the   order  denying  a  motion  to  vacate  the 
order  appointing  a  new  referee. 

VAN  BRUNT,  J. — This  is  an  appeal  from  an  order  of  Mr. 
Justice  LAKREMOEE,  dated  on  the  20th  of  April,  1880,  denying 
a  motion  to  set  aside  an  order  of  reference  made  in  tin's  action 
on  the  31st  of  October,  1879.  The  grounds  upon  which  said 
motion  was  based  were  that  certain  statements  had  been  made 
upon  the  opening  of  the  case  before  the  referee,  that  the  trial 
of  the  case  would  not  involve  any  great  amount  of  testimony 
upon  the  patt  of  the  plaintiff.  The  original  order  of  reference 
in  this  action  having  been  sustained  wpon  an  appeal  to  the 
general  term  in  Devlin  v.  Mayor,  c&c.  (54  How.  Pr.  50), 
it  is  difficult  to  see  where  the  judge  at  special  term  could 
acquire  the  authority  to  vacate  the  order  of  reference  so 
affirmed.  He  was  undoubtedly  bound  in  his  decision  by  the 
previous  adjudication  of  the  general  term  in  this  case  that  it 
was  a  proper  action  to  refer.  He  had  no  right  to  review  such 
adjudication  of  the  general  term,  and  was  bound  to  follow  the 
decision  so  made.  The  order,  therefore,  denying  the  applica- 
tion was  entirely  proper,  and  must  be  affirmed,  with  costs  and 
disbursements. 

J.  F.  DALY,  J.,  concurred. 
Order  affirmed,  with  costs. 
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CHARLES  DEVLIN,  Respondent,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  or  NEW  YORK,  Ap- 
pellants, AND  SAMUEL  DONALDSON  et  al.,  Respondents. 

(Decided  December  6th,  1880.) 

Where  a  cause  has  been  referred,  upon  motion,  on  the  ground  that  it  is  re- 
ferable in  its  nature,  the  death  of  the  referee  pending  the  hearing  be- 
fore him  does  not  terminate  the  reference,  as  in  case  of  a  reference  by 
consent  of  parties,  and  a  new  motion  for  a  reference  is  not  necessary. 
The  proper  course  is  to  apply  for  the  appointment  of  a  new  referee. 

Upon  affirming,  on  appeal,  an  order  appointing  a  referee,  the  general  term 
will  not,  on  the  application  of  the  appellant,  direct  that  the  reference 
be  to  three  referees  instead  of  one  ;  the  application  should  be  made  at 
special  term,  and  upon  notice  to  the  opposite  party. 

APPEAL  from  an  order  of  this  court  appointing  a  referee 
in  place  of  a  deceased  referee. 

The  previous  proceedings  in  the  action,  so  far  *as  material, 
are  stated  ante,  p.  331.  The  order  there  mentioned  appointing 
Homer  A.  Nelson,  Esq.,  referee  in  place  of  William  Bloom- 
field,  deceased,  having  been  reversed,  as  irregularly  made, 
pending  a  stay  at  the  time,  the  plaintiff  moved  at  special  term 
for  the  appointment  of  a  new  referee  in  place  of  the  deceased 
referee ;  and  his  motion  was  opposed  by  the  defendants,  the 
Mayor,  &c.,  on  the  ground  that  no  such  appointment  could  be 
made,  and  that  the  motion  should  have  been  for  a  new  order  of 
reference.  The  motion  was  granted,  and  an  order  entered  ap- 
pointing Abram  Wakeman,  Esq.,  referee,  in  the  place  and  stead 
of  William  Bloomneld,  deceased.  From  this  order  the  de- 
fendants, the  Mayor,  &c.,  appealed. 

William  0.  Bartlett,  for  the  appellants. — By  the  death  of 
the  referee  before  the  cause  was  decided,  the  original  order  of 
reference  was  vacated  (Hoffman  Referees,  76  ;  Emmet  v.  Bow- 
ers, 23  How.  Pr.  300;  Caldwell  Arbitr.  96;  Morse  Arbitr.  & 
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Aw.  234,235  ;  Harper  v.  Abrahams,  4  Moore,  3  ;  Magown  v. 
Sinclair,  5  Daly,  67-70). 

It  the  court  concludes  that  the  order  of  reference  should  be 
sustained,  the  number  of  referees  ought  to  be  increased  to  three 
(Bell  v.  The  Mayor,  Supr.  Ot.,  April,  1877,  MS.). 

R.  W.  Newcombe  and  A.  Cardoso,  for  plaintiff,  respond- 
ent, and  jT.  C.  Cronin,  for  defendant  Donaldson  and  others, 
respondents. — The  order  of  reference  having  been  affirmed  by 
the  general  term,  the  order  of  substitution  of  the  referee 
Wakeraan  in  the  place  and  stead  of  the  deceased  referee, 
Bloomfield,  was  the  only  order  proper  for  the  special  term  to 
make.  All  the  cases  cited  by  the  appellant  are  cases  of  arbi- 
tration, where  the  arbitrators  were  selected  by  consent,  or  of 
orders  of  reference  where  the  appointment  of  the  referee  was 
made  by  consent  in  cases  not  referable. 

CHARLES  P.  DALY,  Chief  Justice. — Where  a  cause  is  re- 
ferred by  consent  of  parties,  and  the  referee  dies,  it  puts  an  end 
to  the  reference,  because  the  extent  of  the  consent  is  that  the 
cause  may  be  tried  and  decided  by  the  particular  person  whom 
they  have  agreed  upon  as  a  referee.  But  where  the  cause  is 
referable  in  its  nature,  and  has  been  referred  by  the  court,  upon 
motion,  the  only  effect  that  the  death  of  the  referee  before  the 
termination  of  the  reference  has,  is  that  nothing  has  been  ac- 
complished, and  that  a  new  referee  must  be  appointed,  before 
whom  the  trial  of  the  cause  has  to  be  begun  again. 

A  motion  was  made  in  this  cause,  that  it  be  referred.  The 
motion  was  resisted  by  the  defendants  upon  the  ground  that  it 
was  not  a  referable  case,  but  involved  questions  that  ought  to 
be  tried  by  a  jury.  The  judge,  at  special  term,  held  otherwise, 
and  appointed  a  referee.  The  defendants  appealed  to  the  gen- 
eral term,  where  the  order  was  affirmed,  upon  the  ground  that 
the  action  was  referable ;  and  we  are  informed  that  the  court 
of  appeals  have  recently  affirmed  the  decision  of  the  general 
term,  so  that  it  is  settled  beyond  any  further  question,  that  the 
cause  is  referable,  and  that  the  plaintiff  is  entitled  to  have  it 
referred  as  a  matter  of  riiHit.  The  fact  of  the  death  of  the 
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referee  can  in  no  way  affect  this  decision,  which  is  the  law  of 
this  case,  as  settled  by  the  court  of  tinal  resort.  The  case  has 
to  be  tried,  and  the  plaintiff  is  entitled  to  have  it  tried  by  a 
referee,  involving,  as  it  does,  a  great  number  of  items  ;  the  ev- 
idence on  the  former  trial,  relating  to  which,  filled  several 
printed  volumes.  To  require,  because  the  referee  is  dead, 
that  a  motion  for  a  reference  must  again  be  made,  would  be  to 
require  an  idle  ceremony,  as  the  same  decision  would  have  to  be 
made  again  that  was  made  before.  The  proper  course,  there- 
fore, was  tne  one  pursued,  to  apply  to  the  court,  for  the  appoint- 
ment of  a  new  referee ;  and  the  order  made  by  the  judge  at 
the  special  term  was  a  proper  one,  and  should  be  affirmed. 

It  is  asked,  that,  if  we  should  come  to  this  conclusion,  we 
should  direct  that  the  number  of  referees  should  be  increased 
to  three.  But  the  defendants  are  here  in  error.  If  they 
wanted  three  referees,  they  should  have  made  the  application 
to  the  judge  at  the  special  term,  that  they  do  now  upon  this 
appeal ;  and,  for  all  that  we  know,  the  judge  might  have 
granted  their  request.  In  my  opinion,  from  what  I  know  of 
this  case,  in  view  of  the  questions  that  have  to  be  passed  upon, 
and  the  large  amount  involved,  the  application,  on  the  part 
of  the  city,  that  it  should  be  tried  by  three  referees,  instead  of 
one,  is  a  reasonable  application.  But  that  is  a  matter  upon 
which  the  plaintiff  has  a  right  to  be  heard.  It  should  have 
been  applied  for  on  the  motion  below ;  and  if  it  is  to  be  allowed 
now,  it  only  can  be  by  motion,  upon  which  the  plaintiff  may 
have  an  opportunity  to  be  heard.  It  is  in  the  power  of  the  court 
to  grant  it,  notwithstanding  the  order  already  made,  upon  facts 
brought  before  the  court,  showing  its  necessity  or  propriety, 
and  of  which  the  plaintiff  has  notice,  by  a  regular  motion,  upon 
which  he  has  the  opportunity  if  he  wishes  to  read  affidavits  in 
opposition.  It  is  not  a  matter  to  be  granted  by  an  appellate 
court.  All  that  we  can  do,  is  to  affirm  or  reverse,  in  whole  or 
in  part,  an  order  appealed  from. 

The  order  below  should  be  affirmed. 

J.  F.  DALY,  J.,  concurred. 
Order  affirmed. 
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FBANK  S.  EDMINSTER,  Respondent,  against  JAMES  COCHBANE, 

Appellant. 

(Decided  December  6th,  1880.) 

The  defendant  covenanted  to  pay  to  the  plaintiff  a  certain  sum  of  money, 
upon  condition  that  the  plaintiff  should  obtain  and  exhibit  to  him  or  his 
representatives  a  power  of  attorney  from  a  third  person,  duly  acknow- 
ledged, authorizing  the  plaintiff  to  receive  the  money.  The  plaintiff 
obtained  and  presented  to  the  defendant  the  required  power  of  attorney, 
duly  acknowledged  in  the  state  of  Vermont,  before  a  notary  public  of 
that  state,  but  without  any  certificate  as  to  the  authority  and  signature 
of  the  notary,  as  is  required  by  the  laws  of  this  state  to  entitle  an  instru- 
ment so  acknowledged  to  be  read  in  evidence  or  recorded  in  this  state. 
The  defendant,  upon  presentation  of  this  instrument,  said,  ' '  Take  it  to 
my  son,"  the  son  spoken  of  being  an  attorney  who  had  drafted  the  power 
of  attorney.  Held,  that  this  amounted  to  a  reference  by  the  defendant  to 
his  son,  to  determine  whether  the  instrument  was  satisfactory  as  a  per- 
formance by  the  plaintiff  of  his  part  of  the  contract,  and  that  if  the  son 
thereupon  said  it  was  "  all  right,"  without  objecting  to  the  want  of  such 
a  certificate,  it  was  a  waiver  of  the  defect. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  upon  the  following  instrument  in 
writing,  under  seal,  executed  by  the  defendant,  and  delivered 
to  the  plaintiff :  "  In  consideration  of  a  bill  of  sale  from  Frank 
S.  Edminster,  of  the  date  of  this  covenant,  for  himself,  and  as 
agent  or  attorney  of  Harvey  Miller,  of  Windsor,  Vermont, 
mentioned  therein,  and  covenants  therein,  I  hereby  covenant 
and  agree  to  pay  said  Frank  S.  Edminster,  the  sum  of  three 
hundred  and  twelve  and  55-100  dollars,  within  eleven  days 
from  the  date  hereof,  upon  condition  that  said  Edminster  shall, 
within  said  eleven  days,  or  such  other  time  as  shall  be  reason- 
able, obtain  and  exhibit  to  me,  or  my  representatives,  a  power 
of  attorney  from  said  Harvey  Miller,  duly  acknowledged,  to 
make  said  bill  of  sale  and  receive  the  money  herein  men- 
tioned." 
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The  complaint  set  forth  the  above  instrument,  and  alleged 
performance  on  the  part  of  the  plaintiff,  and  non-payment 
of  the  money  or  any  part  of  it  by  the  defendant.  The  facts 
appear  in  the  opinion. 

At  a  previous  trial  the  jury  found  a  verdict  for  the  plaint- 
iff, but  the  judgment  entered  on  the  verdict  was  reversed  for 
error  in  the  admission  of  evidence  of  waiver  of  the  condition 
of  the  above  covenant,  under  a  complaint  alleging  only  perform- 
ance, and  not  an  excuse  for  non-performance  (see  8  Daly, 
138),  and  a  new  trial  was  ordered.  At  the  new  trial  the  court 
allowed  the  complaint  to  be  amended  by  setting  up,  instead  of 
a  full  performance  of  the  condition,  an  acceptance  by  the  de- 
fendant of  the  power  of  attorney  tendered,  and  a  waiver  of  any 
other  performance.  The  jury  found  a  verdict  for  the  plaintiff, 
and  from  the  judgment  entered  on  the  verdict  the  defendant 
appealed. 

Lem  S.  Chatfield  and  Jones  Cochrane,  for  appellant. 
W.  H.  CPDwyer,  for  respondent. 

VAN  HOEBEN,  J. — The  defendant,  by  an  agreement  under 
seal,  contracted  to  pay  the  plaintiff  three  hundred  and  twelve 
55-100  dollars  within  eleven  days,  or  such  other  time  as  should 
be  reasonable,  upon  condition  that  the  plaintiff  "  should  obtain 
and  exhibit  to  him  or  his  representatives,  a  power  of  attorney 
from  Harvey  Miller,  duly  acknowledged,  to  receive  said 
money."  The  plaintiff  afterwards  obtained  and  presented  to 
the  defendant  the  required  power  of  attorney,  duly  acknowl- 
edged in  the  state  of  Vermont,  before  a  notary  public  of  that 
state,  but  the  instrument  could  not  have  been  read  in  evidence 
in  any  court  of  this  state,  or  admitted  to  record  in  the  office  of 
any  county  clerk  or  register  in  this  state,  for  want  of  a  certifi- 
cate from  the  clerk  of  the  county  in  Yermont,  in  which  the 
notary  resided,  specifying  that  the  notary  was  duly  authorized 
to  take  acknowledgments,  that  the  clerk  was  well  acquainted 
with  the  notary's  handwriting,  and  that  he  believed  the  signa- 
ture of  the  notary  to  the  certificate  of  acknowledgment  to  be 
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genuine.  It  will  be  observed  that  the  statute  (c.  195,  Laws 
of  1848,  as  amended  by  c.  557  of  the  Laws  of  1867)  makes 
a  distinction  between  the  certificate  of  acknowledgment  and 
the  certificate  which  guarantees  the  official  character  and  the 
handwriting  of  the  notary,  and  it  might  well  be  contended  that 
the  certificate  of  acknowledgment  which  the  plaintiff  unques- 
tionably exhibited,  was  all  that  the  defendant  had  a  right, 
under  his  contract,  to  call  for.  Without  passing  upon  that 
question,  which  was  not  raised  at  the  trial,  but  as'suming  that 
the  contract  required  the  plaintiff  to  furnish  an  instrument 
so  acknowledged  and  so  authenticated  that  it  could  be  recorded 
and  read  in  evidence  in  this  state,  there  remains  for  considera- 
tion this  single  point :  Was  there  a  valid  and  binding  waiver 
by  the  defendant  of  the  county  clerk's  certificate  ?  There  is 
no  dispute  as  to  the  fact  that  when  the  plaintiff  presented  to 
the  defendant  the  power  of  attorney,  the  defendant  said, 
"Take  it  to  my  son."  The  son  spoken  of  was  a  lawyer,  by 
whom  the  power  of  attorney  had  been  drafted.  Of  course,  the 
power  of  attorney  was  presented  in  fulfillment  of  the  contract, 
and  it  was  the  duty  of  the  defendant  to  point  out  any  defects 
which  he  believed  to  exist  in  the  form  of  the  certificate.  The 
same  rule  is  applicable  that  obtains  in  respect  to  the  presenta- 
tion of  proofs  of  loss  to  an  insurance  company.  In  the  case  of 
Graham  v.  The  Firemen's  Insurance  Company  (8  Daly,  421), 
a  certificate  from  a  notary  or  a  magistrate  was  required  by  the 
policy,  and  the  certificate  which  Was  furnished  did  not  state 
whether  the  person  who  gave  it  was  either  the  one  or  the 
other ;  but  as  the  company  had  not  put  its  refusal  to  pay  on 
the  ground  that  the  certificate  was  in  that  respect  defective, 
it  was  held  to  be  too  late  to  raise  the  objection  after  the  action 
on  the  policy  was  begun.  The  rule  was  thus  stated  by 
Chief  Justice  Daly  :  "  Defects  of  this  nature  in  the  proofs  are 
waived,  unless  the  objection  of  the  company  to  receive  them 
is  put  upon  the  ground  of  such  defects ;  for  it  may  now  be 
regarded  as  a  rule,  that  if  there  be  any  formal  defect  in  the 
preliminary  proofs,  which  might  have  been  supplied  had  the 
objection  been  made,  and  the  underwriters  do  not  put  their 
refusal  to  receive  the  proofs  upon  that  ground,  but  upon  some 
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other,  or  refuse  them  generally  without  giving  any  reason  for 
so  doing,  they  cannot  afterwards  defeat  the  policy  for  some 
formal  defect  in  the  proofs,  which  good  faith  required  them  to 
point  out  when  they  were  received."  If  the  defendant  intended 
to  insist  upon  the  production  of  the  county  clerk's  certificate, 
good  faith  required  that  he  should  have  called  the  plaintiff's  at- 
tention to  the  defect,  when  the  power  of  attorney  was  presented 
to  him  for  examination.  The  defendant  was  at  liberty  to  refer 
the  matter  to  his  son,  and  as  he  did  so  without  limiting  or  quali- 
fying his  son's  authority,  he  is  bound  by  his  son's  action.  The 
obvious  and  indisputable  meaning  of  the  direction  which  the 
defendant  gave  the  plaintiff,  to  take  the  document  to  his  son, 
was,  that  the  son  should  say  whether  or  not  the  acknowledg- 
ment was  satisfactory.  The  defendant  does  not  pretend  that 
he  entertained  the  design  of  refusing  to  pay  the  money  if  his 
son  should  pronounce  the  acknowledgment  correct,  and  it  is 
difficult  to  understand  how,  under  these  circumstances,  the 
defendant  could  ask  either  court  or  jury  to  find  that  his  son 
had  no  authority  to  decide  the  very  question  which  he  requested 
him  to  decide.  lie  admits  that  he  sent  the  paper  to  his  son, 
to  ascertain  whether  it  was  satisfactory,  and  then  denies  that 
his  son  had  authority  to  say  whether  it  was  satisfactory  or  not. 
It  is  obvious  that  the  real,  question  referred  to  the  son,  was, 
whether  the  acknowledgment  was  such  an  one  as  the  defendant 
would  accept  ?  and  if  the  son  said  that  it  was  right,  the  defend- 
ant was  bound  to  pay  the  money. 

Both  plaintiff  and  defendant  evidently  understood  that  the 
son  was  to  determine  for  his  father  whether  or  not  the  ac- 
knowledgment would  be  accepted  as  a  performance  by  the 
plaintiff  of  his  part  of  the  contract.  There  was  no  dispute  as 
to  the  facts,  nor  could  different  inferences  be  drawn  from  them, 
and  there  was  no  question  as  the  son's  authority  which  the 
court  should  have  submitted  to  the  jury.  Nor  was  it  error  for 
the  court  to  instruct  the  jury  that  if  the  defendant's  son  said, 
when  the  power  of  attorney  was,  by  his  father's  direction,  sub- 
mitted to  him  for  examination,  that  the  acknowledgment  was 
"  all  right,"  they  might  find  that  a  waiver  was  made  of  the 
county  clerk's  certificate.  It  was  not,  as  the  counsel  for  the 
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defendant  contends,  the  mere  expression  by  the  son  of  a  legal 
opinion.  As  well  might  it  be  said  that  the  owner  of  a  build- 
ing expresses  a  legal  opinion  when  he  accepts  from  the  builder 
a  house  which  has  received  only  one  coat  of  paint,  though  the 
building  contract  calls  for  two  coats. 

There  was  no  error  on  the  trial,  and  the  judgment  should 
be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BEUNT,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


WILLIAM    GEAHAM,    Appellant,  against   THE  FIREMEN'S   IN- 
SURANCE COMPANY,  Respondent. 

(Decided  December  6th,  1880.) 

A  policy  of  insurance  against  fire  provided  that  ' '  any  false  representation, 
by  the  assured  of  the  condition,  situation,  or  occupancy  of  the  property, 
or  any  omission  to  make  known  every  fact  material  to  the  risk,  or  an 
overvaluation,  or  any  misrepresentation  whatever,  either  in  a  written 
application  or  otherwise,  or  if  the  assured  shall,"  &c.,  &c.,  &c.,  "then, 
and  in  every  such  case,  this  policy  shall  be  void."  Held,  that  the  clause 
should  not  be  deemed  meaningless  for  want  of  connection  between  the 
sentences  quoted,  but  must  be  construed  as  making  void  the  policy  for  a 
misrepresentation  as  to  the  ownership  of  the  property,  made  by  the 
agent  of  the  assured  at  the  time  of  applying  for  the  insurance. 

Upon  presentation  of  proofs  of  loss,  the  insurance  company  refused  to 
accept  the:n,  as  not  in  compliance  with  the  policy,  and  defective  in  form 
and  substance;  and  required  "full  performance,  by  the  proper  parties,  of 
each  and  every  provision,  stipulation  and  condition  in  its  said  policy  con- 
tained," denying  all  liability  and  reserving  all  objections;  but  did  not  state 
that  it  claimed  that  the  policy  was  void.  It  subsequently  refused  to  state 
the  precise  scope  and  nature  of  its  objections,  and  repeated  the  require- 
ment of  full  performance  of  the  terms  and  conditions  of  the  policy,  but 
also  reiterated  its  denial  of  any  liability  whatever.  Held,  that  this  did 
not  amount  to  a  waiver  of  the  objection  to  the  validity  of  the  policy  on 
the  ground  of  the  misrepresentation. 
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EXCEPTIONS  taken  by  the  plaintiff  at  a  trial  term  of  this 
court,  ordered  to  be  heard,  in  the  first  instance,  at  the  general 
term. 

The  action  was  brought  upon  two  policies  of  insurance 
issued  by  the  defendants,  loss,  if  any,  payable  to  the  plaintiff 
as  mortgagee.  At  the  time  of  the  issuing  of  both  policies, 
representations  were  made  as  to  the  occupancy  of  the  prem- 
ises, which  were  untrue.  At  the  time  of  the  issuance  of  the 
first  policy,  the  agent  of  the  plaintiff  at  the  time  of  the  appli- 
cation, in  answer  to  specific  inquiries,  stated  that  the  owner  of 
the  property  was  Mrs.  Catherine  E.  Jack,  the  widow  of  Capt. 
Jack,  of  Brooklyn,  who  was  going  to  keep  a  first-class  hotel 
upon  the  property. 

At  the  time  of  the  application  for  the  second  policy  it  was 
stated  by  plaintiff's  agent  to  the  defendant,  that  there  was  a 
mistake  in  the  given  name  of  the  assured — that  it  should  be 
Margaret — but  that  the  party  was  the  same. 

The  first  policy  was  altered  accordingly,  and  the  second 
policy  was  issued  to  Margaret  E.  Jack. 

These  representations  were  untrue.  Margaret  E.  Jack  was 
not  an  adult  nor  a  widow,  and  did  not  conduct  the  hotel, 
but  was  an  infant  child  three  years  old,  having  no  general 
guardian. 

Upon  these  facts  being  shown,  the  court  directed  a  verdict 
for  the  defendant,  to  which  the  plaintiff  excepted  ;  and  his 
exceptions  were  ordered  to  be  heard  in  the  first  instance  at  the 
general  term. 

Hpn.  Lucien  Birdseye,  for  plaintiff. 

JV".  B.  Hoxie,  for  defendant. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — The 
question  involved  in  this  appeal  depends  for  its  solution  en- 
tirely upon  the  construction  of  certain  language  in  the  policy 
sued  upon.  In  this  policy  it  is  provided  as  follows  : 

1.  If  an  application,  survey,  plan,  or  description  of  the 
property  herein  insured  is  referred  to  in  this  policy,  such  ap- 
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plication,  survey,  plan,  or  description  shall  bo  considered  a  part 
of  this  contract,  and  a  warranty  by  the  assured ;  and  any 
false  representation  by  the  assured  of  the  condition,  situation, 
or  occupancy  of  the  property,  or  any  omission  to  make  known 
every  fact  material  to  the  risk,  or  an  overvaluation,  or  any 
misrepresentation  whatever,  either  in  a  written  application  or 
otherwise  /  or  if  the  assured  shall  have  or  shall  hereafter  make 
any  other  insurance  on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  this  company  written  thereon, 
or  if  the  above-mentioned  premises  shall  be  occupied  or  used 
go  as  to  increase  the  risk,  or  become  vacant  or  unoccupied,  and 
so  remain,  for  more  than  thirty  days,  without  notice  to,  and 
consent  of,  this  company  in  writing ;  or  the  risk  be  increased 
by  the  erection  or  occupation  of  neighboring  buildings,  or  by 
any  means  whatever  within  the  control  of  the  assured,  without 
the  consent  of  this  company  indorsed  hereon ;  or  if  it  be  a 
manufacturing  establishment,  running  in  whole  or  in  part  over 
or  extra  time,  or  running  at  night,  or  if  it  shall  cease  to  be  oper- 
ated, without  special  agreement  indorsed  on  this  policy  ;  or  if 
the  property  be  sold  or  transferred,  or  any  change  takes  place 
in  title  or  possession,  whether  by  legal  process,  or  judicial  de- 
cree, or  voluntary  transfer  or  conveyance  ;  or  if  this  policy  shall 
be  assigned  before  a  loss,  without,  the  consent  of  the  company 
indorsed  hereon  ;  or  if  the  interest  of  the  assured  in  the  prop- 
erty, whether  as  owner,  trustee,  consignee,  factor,  agent,  mort- 
gagee, lessee,  or  otherwise,  be  not  truly  stated  in  this  policy ; 
or  if  the  assured  shall  keep  gunpowder,  fire- works,  nitro-glycer- 
ine,  phosphorus,  saltpeter,  nitrate  of  soda,  petroleum,  naphtha, 
gasoline,  benzine,  benzole,  or  benzine  varnish  ;  or  keep  or  use 
camphene,  spirit  gas,  or  any  burning  fluid  or  chemical  oils, 
except  kerosene  oil  in  dwelling  houses,  for  the  purpose  of 
lighting  the  same,  without  written  permission  in  this  policy ; 
then,  and  in  every  such  case,  this  policy  shall  be  void. 

It  is  urged  by  the  counsel  for  the  appellant  that  the  words 
"  and  any  false  representation  by  the  assured  of  the  condition, 
situation  or  occupancy  of  the  property,"  &c.,  have  no  connec- 
tion with  that  which  has  gone  before,  and  are  not  in  any  way 
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connected  with  the  last  sentence  quoted  from  the  policy,  and 
are  therefore  entirely  meaningless. 

Construing  the  terms  of  the  policy  as  strictly  as  we  may 
against  the  defendant,  I  cannot  see  how  such  a  conclusion  can 
be  arrived  at.  The  plain  meaning  of  the  policy  is  to  make  it 
void  in  case  of  such  a  misrepresentation.  If  the  court  were 
called  upon  to  construe  any  other  contract  where  similar  lan- 
guage was  used,  we  could  not  hesitate  a  moment  in  determin- 
ing the  interpretation  to  be  put  upon  the  language.  The  plain 
import  of  the  words  is  that  the  policy  shall  be  void  in  case  of 
misrepresentation  in  the  particulars  named,  and  any  person 
reading  the  contract  would  so  understand  it  unless  his  attention 
was  particularly  called  to  the  omission  which  it  is  claimed  ren- 
ders the  clause  in  question  meaningless.  In  the  construction 
of  the  contract  that  interpretation  must  be  adopted  which  will 
give  force  and  effect  to  all  its  provisions  rather  than  one  which 
will  render  an  important  clause  of  the  contract  meaningless. 
Having  in  view  this  rule,  and  also  having  in  mind  that  the 
policy  is  to  be  construed  most  strongly  against  the  company,  I 
cannot  see  how  we  can  strike  out  of  the  policy  the  clause  in 
question. 

The  next  point  to  be  considered  is  whether  or  not  the  de- 
fendants have  waived  this  objection. 

The  facts  upon  which  the  claim  of  waiver  is  founded  are 
as  follows :  The  plaintiff  having  submitted  proofs  of  loss,  upon 
the  face  of  which  appeared  the  proof  of  the  misrepresenta- 
tion now  alleged,  the  defendants  sent  the  following  letter  in 
reply : 

JOHN  F.  HALSTED,  T.  I.  WHITLOCK, 

Pres.  Secretary. 

THE  FIREMEN'S  INSURANCE  COMPANY,    ) 
Office  No.  153  Broadway, 

New  York,  March  23d,  1876.    ) 
WM.  GRAHAM,  Esq., 

403  Broadway. 

DEAR  SIR  : — "VVe  have  had  a  document  handed  us  purporting 
to  be  a  "  Proof  of  Loss,"  upon  a  certain  building  in  Flatbush, 
called  the  "  Bon  Ton  Hotel." 
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We  wish  to  notify  yon,  as  we  have  already  verbally  notified 
your  attorney,  A.  0.  Quackenbush,  Esq.,  that  we  cannot  recog- 
nize said  document  in  any  way,  shape  or  manner ;  and,  as  it  is 
of  no  value  to  us,  we  hereby  notify  you  that  we  hold  it  subject 
to  your  order. 

Yery  Resp'y  Yours, 

J.  F.  HALSTED, 

President. 

Certain  proceedings  having  been  taken,  by  which  John 
Lindley,  Esq.,  was  appointed  to  serve  proofs  of  loss  upon  the 
part  of  the  said  Margaret  E.  Jack,  Mr.  Liudley  duly  prepared 
said  proofs  of  loss  and  served  them  upon  the  defendant. 

Thereupon  the  defendant  sent  to  Mr.  Lindley  the  following 
letter : 

OFFICE  OF  FIREMEN'S  INS.  Co.,    ) 
No.  153  Broadway,  v 

New  York,  August  5th,  1876.    ) 
JOHN  LINDLET,  Esq., 

120  Broadway,  N.  Y. 

DEAR  SIR  : — The  papers  made  and  served  upon  this  com- 
pany by  you,  entitled  aud  purporting  to  be  "  Proofs  of  Loss, 
Number  of  Policy  151,741,"  are  not  accepted  or  recognized 
by  this  company  as  proofs  of  loss  in  whole  or  in  part,  or  as  in 
any  sense  or  degree  in  compliance  with  the  conditions  of  the 
said  policy. 

This  company  denies  that  you  ever  had  or  have  any  right, 
power  or  authority  to  make  or  serve  such  papers,  or  that  said 
papers  have  any  force  or  validity  whatever. 

Such  papers  are  also  defective  in  form  and  substance,  and 
not  such  us  are  required  by  the  conditions  of  said  policy. 

This  company  has  not  waived  or  dispensed  with,  and  does 
not,  and  will  not  waive  or  dispense  with  full  performance  by 
the  proper  parties,  of  each  and  every  provision,  stipulation  and 
condition  in  its  said  policy  contained. 

This  company  has  not  admitted,  and  does  not  admit  any 
liability  for  or  on  account  of  the  alleged  destruction  of,  or 
damage  to,  the  property  mentioned  in  said  policy  and  in  said 
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papers,  and  expressly  reserves  any  and  all  objections  to  any  and 
all  claims  made,  or  to  be  made  against  this  company,  upon, 
under  or  by  reason  of  said  policy,  for,  or  on  account  of  the 
alleged  destruction  of,  or  damage  to  said  property. 
FOREMAN'S  INSURANCE  Co., 

J.  F.  HALSTED, 

President    . 

On  the  21st  of  October,  1876,  the  plaintiff's  attorneys  wrote 
a  letter  to  the  defendants,  and  on  the  30th  of  October  the  de- 
fendants sent  the  following  answer : 

OFFICE  OF  FIREMEN'S  INSURANCE  Co.,  ) 

No.  153  Broadway, 
New  York,  October  30th,  1876.  ) 
Messrs.  BIRDSEYE,  CLOYD  &  BAYLISS. 

GENTLEMEN  : — Your  letter  of  October  21st,  was  duly  received. 
The  fact  that  Mr.  Graham  has  commenced  suit  against  the 
company  would  ordinarily  be  a  sufficient  reason  for  declining 
to  make  any  answer  to  your  letter ;  but,  in  view  of  the  change 
of  attorneys,  and  other  circumstances,  it  is  deemed  proper  to 
say  to  you  that  the  policy  of  insurance  of  this  company,  upon 
which  Mr.  Graham  makes  a  claim,  clearly  specifies  what  is 
requisite  and  necessary  to  establish  a  claim  thereunder,  and  the 
conditions  precedent  to  any  recovery  thereon  ;  and  this  com- 
pany does  not  admit  any  obligation  to  instruct  the  assured  or 
other  claimant  in  reference  to  the  manner,  or  form,  or  suffi- 
ciency, of  any  attempted  performance  of  or  compliance  with 
the  conditions  and  stipulations  of  the  contract,  or  to  assist 
either  of  them  therein.  To  so  much  of  your  letter,  therefore, 
as  calls  upon  this  company  to  inform  you  of  the  precise  scope 
and  nature  of  all  the  objections  to  the  papers  heretofore  served 
upon  this  company,  and  what  objections  exist  as  to  the  proofs 
of  loss  and  papers  served  on  this  company,  you  are  for  answer 
respectfully  referred  to  the  policy  in  question,  and  informed 
that  in  this  case  this  company  has  required,  and  does  require,  full 
performance  of  all  its  terms  and  conditions,  and  reiterates  the 
declarations  contained  in  its  letter  of  August  7th,  1876,  to  John 
Lindley,  quoted  by  you,  and  adheres  to  the  position  therein  taken. 
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The  papers  served  upon  this  com  pan}7  on  or  about  the  26th 
of  September  last,  and  referred  to  by  you,  have  not  removed 
any  of  the  objections  to  the  papers  previously  served. 
Yours,  respectfully, 

FIREMEN'S  INSURANCE  Co., 

per  J.  F.  HALSTED, 

President. 


OFFICE  OF  THE  FIREMEN'S  INSURANCE  COMPANY,  ) 
No.  153  Broadway,  New  York.  f 

To  WILLIAM  GRAHAM. 

SIR  : — The  papers  served  upon  this  company  by  you,  through 
your  attorneys,  Messrs.  Birdseye,  Cloyd  &  Bayliss,  on  or  about 
December  23,  1876,  are  not,  and  will  not  be,  accepted  or  recog- 
nized by  this  company  as  proofs  of  loss  in  whole  or  in  part,  or 
as  in  any  sense  or  degree  in  compliance  with  the  conditions  of 
the  policies  of  this  company  held  by  you. 

This  company  denies  that  Clarence  F.  Birdseye  in  said 
papers  mentioned  ever  had  or  has  any  legal  right,  power  or 
authority  to  make  or  serve  such  papers,  or  that  said  papers  have 
any  force  or  validity  whatever,  and  reserves  any  and  all  objec- 
tions to  any  and  all  claims  made  or  to  be  made  against  this 
company  upon,  under,  or  by  reason  of  said  policies. 
New  York,  Feb'y  13,  1877. 

THE  FIREMEN'S  INSURANCE  Co., 

J.  F.  HALSTED, 

President. 

I  have  searched  in  vain  through  these  letters  to  find  even 
a  suggestion  of  a  waiver  upon  the  part  of  the  company  of  any  of 
their  rights.  They  have  insisted  in  every  letter  that  there  was 
no  valid  claim  against  them  upon  the  policies,  and  they  refused 
to  receive  any  proofs  of  loss  as  proofs  of  a  loss  upon  which  they 
could  be  held  liable.  When  requested  to  give  to  the  plaintiff's 
attorneys  the  precise  scope  and  nature  of  all  the  objections  to 
the  papers  heretofore  served  upon  the  company,  they  decline 
to  do  more  than  refer  to  the  requirements  of  the  policy,  and 
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reiterate  their  refusal  to  admit  in  any  way  any  liability  upon  the 
policies  in  question.  It  is  true  that  they  did  not  say  that  they 
claimed  the  policy  to  be  void,  but  they  distinctly  disclaim  all 
liability  thereunder.  It  was  not  a  mere  objection  to  the  proofs 
of  loss,  but  they  say,  "  This  company  has  not  admitted  and  does 
not  admit  any  liability  for  or  011  account  of  the  alleged  destruc- 
tion of  or  damage  to  the  property  mentioned  in  said  policy," 
which  was  an  express  denial  of  liability,  no  matter  what  the 
proofs  of  loss  were. 

It  is  urged  by  the  appellant  that  the  company,  after  they 
knew  of  the  misrepresentation,  required  of  Graham  as  a  con- 
dition of  paying  the  money  due  under  the  policy,  "  full  perform- 
ance by  the  proper  parties  of  each  and  every  provision,  stipu- 
lation and  condition  in  said  policy  contained,"  but  this  language 
is  accompanied  with  the  reiteration  of  their  denial  of  any  liability 
whatever.  They  did  not  say,  If  you  furnish  complete  proofs 
of  loss  we  will  pay ;  but  they  do  say.  We  require  proper  proofs 
of  loss,  and  even  then  we  deny  our  liability. 

The  case  of  Titus  v.  Glens  Falls  Ins.  Co.  is  entirely  distinct 
from  the  one  at  bar. 

In  that  case  the  company  recognized  the  policy  to  be 
in  existence  for  the  purpose  of  an  examination  of  the  assured. 
The  court  say  :  "  It  had  the  right  to  make  such  examination 
only  by  virtue  of  the  policy :  when  it  required  him  to  be  ex- 
amined, it  exercised  a  right  given  by  the  policy.  It  then 
recognized  the  validity  of  the  policy,  and  subjected  the  insured 
to  trouble  and  expense,  after  it  knew  of  the  forfeiture  now 
alleged,  and  it  cannot  now,  therefore,  assert  its  invalidity  on 
account  of  such  forfeiture." 

In  the  case  at  bar  the  company  took  no  action  under  the 
policy,  and  in  every  letter  and  communication  repudiated  all 
liability. 

I  can  find  no  waiver  of  any  defense  the  company  might 
have  against  the  plaintiff's  claim. 

The  exceptions  should  be  overruled,  motion  for  new  trial 
denied,  and  judgment  for  defendant,  with  costs. 

YAN  HOESEN,  J. — I  concur  with  Judge  VAN  BKUNT.     By 
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omitting  to  point  out  the  defects  in  the  proofs  of  loss, 
the  company  did  not  give  validity  to  a  policy  that  was  pre- 
viously invalid.  By  its  course  with  respect  to  proofs  of  loss, 
a  company  may  sometimes  estop  itself  from  taking  advantage, 
at  the  trial,  of  formal  defects  in  the  proofs,  which  might 
have  been  rectified  if  objection  to  the  proofs  had  been  made 
before  the  action  on  the  policy  was  begun.  After  saying  that 
the  proofs  were  defective,  the  company  was  not  obliged  to  go 
farther,  and  specify  the  defects.  The  plaintiff  should  then 
have  consulted  the  policy,  to  ascertain  where,  if  anywhere, 
the  alleged  defect  was  (Kiinball  v.  Hamilton  Ins.  Co.,  8 
Bosw.  503).  But  conceding  that  the  case  of  O'Neil  (3  K  Y. 
122),  requires  the  formal  defect  in  the  proofs  to  be  pointed 
out,  if  it  is  to  be  relied  on  to  defeat  a  recovery  on  the  policy, 
an  omission  to  specify  it  would  not,  as  I  have  said,  estop  the 
company  from  disputing  that  the  policy  ever  took  effect. 

CHAELES  P.  DALY,  Ch.  J.,  concurred. 

Exceptions  overruled,  and  judgment  ordered  for  defend- 
ants, with  costs.  * 


CALEB  B.   LE  BAJRON,  .Respondent,  against  THOMAS  C.  YAN 
BRUNT  et  al.,  Appellants. 

(Decided  December  6th,  1880.) 

A  promissory  note,  made  without  consideration,  was  negotiated  by  the 
payee  upon  representations  by  him  that  it  was  a  genuine  business  obliga- 
tion, and  when  it  became  due  was  renewed  in  part  by  the  holder  taking 
a  new  note,  made  and  indorsed  by  the  same  parties,  upon  which  usurious 
interest  was  reserved.  Held,  that  such  new  note  was  void  for  the  usury 
notwithstanding  the  representations  as  to  the  original  note. 

Where  a  note  is  -made  and  discounted  in  this  state,  and  illegal  interest  is 
taken  and  reserved  upon  it  here,  it  is  governed  by  the  laws  of  this  state  as 

*  The  judgment  entered  on  this  decision  was  affirmed  by  the  court  of 
appeals,  November  22d,  188L 
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to  usury,  although  the  maker  resides  in  another  state,  and  the  note  is 
made  payable  at  the  place  of  his  residence. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  the  findings  of  a  justice  upon  trial  by  the 
court  without  a  jury. 

The  action  was  brought  upon  a  promissory  note  held  by 
the  plaintiff,  and  which  was  made  by  the  defendant  Thomas 
C.  Yan  Brunt  to  the  order  of  the  defendants,  George  "W. 
Smith  and  Edward  S.  Ferris,  under  their  firm  name  of  Geo. 
W.  Smith  &  Co.,  and  indorsed  by  them.  The  facts  are  stated 
in  the  opinion  of  DALY,  Ch.  J.  At  the  trial  a  jury  was  waived 
by  consent  of  the  parties,  and  the  justice  rendered  his  decision 
in  favor  of  the  plaintiff,  and  judgment  for  the  plaintiff  was  en- 
tered on  his  findings.  From  the  judgment  the  defendants 
appealed  to  the  general  term  of  the  marine  court,  which 
affirmed  the  judgment.  From  the  judgment  of  affirmance  the 
defendants  appealed  to  this  court. 

Alfred  B.  Cruikshank,  for  appellants. 
.  Henry  Whittaker,  for  respondent.! 

CHARLES  P.  DALY,  Chief  Justice. — On  what  ground  the 
general  term  of  the  marine  court  affirmed  this  judgment  does 
not  appear.  Nothing  appears  in  the  appeal  papers,  but  a  dis- 
senting opinion  by  J  udge  GOEPP,  which  states  an  objection  to 
affirming  the  judgment,  to  which  I  see  no  answer.  Assuming, 
as  Ahearn  testified,  that  the  defendant  Smith  brought  him  a 
batch  of  notes,  and  got  him  to  discount  them  upon  a  represen- 
tation by  him  that  they  were  business  obligations,  and  that  the 
note  in  suit  was  given  in  renewal  in  part  of  one  of  these  notes, 
still  the  fact  appears,  and  is  not  contradicted,  that  when  this 
note  in  suit  was  given  for  $113.87,  which  was  payable  in 
thirty  days,  $4.87  was  deducted  for  interest,  Ahearn  giving 
Yan  Brunt  a  check  for  $109.  This  was  reserving  and  taking, 
on  the  part  of  Ahearn,  for  what  was  in  fact  a  forbearance,  in- 
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terest  on  the  note,  at  a  rate  of  over  fifty  per  cent,  per  annum. 
It  does  not  appear  clearly  that  the  note  in  suit  was  given  in  re- 
newal of  a  previous  note.  Yan  Brunt  testified  that  when  one 
of  the  notes,  which  was  for  $263,  which  Smith  had  got  Ahearn 
to  discount,  became  due,  Yan  Brunt  called  upon  Ahearn,  told 
him  that  it  was  an  accommodation  note,  and  that  he  would 
have  to  give  time  upon  it,  which  Ahearn  said  he  would  do  ; 
that  he  asked  him  what  he  would  charge,  and  Ahearn  said 
$7.50  ;  that  he,  Yan  Brunt,  then  got  the  defendant  Smith  to 
make  two  notes,  one  for  $103,  at  sixty  days,  and  another  for 
$100,  at  ninety  days,  being  the  amount  of  the  prior  note,  which 
two  notes  Yan  Brunt  indorsed  and  gave  to  Ahearn,  who,  in- 
stead of  charging  $7.50,  charged  $9.50  because  the  $100  note 
•was  for  ninety  days.  That  when  the  $163  note  became  due, 
he  called  upon  Ahearn,  and  told  him  that  he  would  have  to 
extend  the  time  of  payment.  Now,  the  note  in  suit  may  have 
been  a  renewal  in  part  of  this  $163,  but  Yan  Brunt  does  not 
say  so.  All  that  he  says  is,  that  he  gave  the  note  in  suit  for 
$113  to  Ahearn,  and  that  the  defendant  Smith  indorsed  it.  It 
may  be  that  all  the  evidence  was  not  inserted  in  the  case,  for 
Ahearn  is  referred  to  as  having  been  recalled  as  a  witness,  and 
it  does  not  appear  from  the  case  what  he  had  testified  to  before, 
if  he  did  testify  previously.  It  may  be,  being  for  $113,  that 
it  was  a  renewal  in  part  of  the  $163,  and  that,  as  averred  in  the 
answer,  the  residue  of  the  $163  was  paid  by  Yan  Brunt,  so  that 
he  took  up  the  $163  note  ;  but  however  that  may  be,  Smith  testi- 
fied that  it  was  an  accommodation  note,  given  by  Yan  Brunt, 
to  him,  without  any  consideration  ;  and  Yan  Brunt  swears,  and 
is  not  contradicted  by  Ahearn,  that  when  the  note  was  given 
by  him  to  Ahearn,  it  was  discounted  at  an  illegal  rate  of  in- 
terest. This  point  is  not  noticed  in  the  opinion  of  Judge  Mc- 
ADAM  at  the  special  term,  and  whether  it  was  considered  or 
not  by  the  majority  of  the  judges  of  the  general  term,  who 
affirmed  the  judgment,  we  do  not  know,  as  they  do  not  appear 
to  have  given  any  opinion.  The  fact  referred  to  in  the  opinion 
of  Judge  Me  ADAM,  that  payment  of  the  note  was  demanded  of 
the  maker,  at  New  Brunswick,  in  New  Jersey,  in  no  way  af- 
fects the  question.  The  proof  shows  that  the  note  was  made 
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in  New  York,  that  it  was  discounted  in  this  state,  and  the  illegal 
interest  taken  and  reserved  here,  which  renders  the  note  void. 
(  Wayne  County  Savings  J3ank  v.  Low,  6  Abb.  N.  C.  76  ;  af- 
firmed by  court  of  appeals,  81  IS".  Y.  566,  and  cases  there  eited.) 
The  judgment  should  be  reversed. 

YAN  HOESEN,  J. — I  concur  with  the  chief  justice  in  the 
opinion  he  has  expressed  as  to  the  facts  and  the  law.  In  this 
case  it  appears  that  Yan  Brunt  made  the  note  in  suit  in  New 
York,  and  that  he  himself  used  it  here,  by  having  it  discounted 
at  a  usurious  rate  by  Ahearn.  It  is  true  that  the  note  was  made 
payable  in  New  Jersey,  where  Yan  Brunt  resided,  but  that  does 
not,  as  the  marine  court  erroneously  decided,  require  that  the 
validity  of  the  note  should  be  determined  by  the  usury  laws  of 
New  Jersey.  In  Dickinson  v.  Edwards  (77  N.  Y.  573),  the 
law  is  said  to  be  that  if  the  maker  of  a  note  sends  it,  or  know- 
ingly permits  it  to  be  sent,  to  another  state,  to  be  discounted, 
its  validity  will  be  determined  by  the  usury  laws  of  the  place 
of  discount,  and  not  by  the  law  of  the  state  in  which  it  is  payable. 
This  is  not  in  accord  with  the  decision  in  Clayes  v.  Hooker 
(4:  Hun,  231),  but  that  case  must  be  considered  as  discredited  by 
Dickinson  v.  Edwards.  Adopting  the  rule  laid  down  in 
Tilden  v.  Blair  (21  Wall.  241),  the  court  of  appeals  say  that 
where  the  intention  of  the  maker  is  that  the  note  shall  first 
be  negotiated  in  a  state  other  than  the  state  of  his  residence, 
it  must  be  presumed  that  he  desired  to  make  a  contract  in 
accordance  with  its  laws  ;  and  the  naming  of  his-  residence  as 
the  place  of  payment  of  the  note  must  be  regarded  as  an  inci- 
dental circumstance,  intended  to  help  the  negotiation,  or  to 
promote  the  convenience  of  the  maker,  and  not  to  form  an 
essential  part  of  the  contract. 

To  the  same  effect  is  Wayne  County  Savings  Bank  v.  Low 
(6  Abb.  N.  C.  76). 

In  Ilildrcth  v.  Shepard  (65  Barb.  271),  Judge  INGKAHAM 
said  :  "  When  the  note  is  made  in  one  state,  negotiated  and  sold 
in  that  state  at  a  rate  of  interest  allowed  by  the  laws  of  the 
state  where  sold,  then  the  same  is  to  be  governed  by  the  laws 
of  that  state,  and  not  of  the  state  where  it  is  payable."  The 


NEW  YORK— DECEMBER,  1880.  353 

Gawthrop  v.  Leary. 

note  in  suit  was  made  and  dated  in  New  York,  and  there  sold. 
Tested  by  the  rule  laid  down  by  Judge  INGKAHAM,  the  note  was 
governed  by  the  usury  laws  of  New  York,  and  not  by  the 
usury  laws  of  New  Jersey. 

The  law  is  stated  in  nearly  the  same  language  in  Wait's 
Law  of  Action  and  Defenses,  vol.  7,  p.  623,  where  the  follow- 
ing cases  are  cited  :  National  Bank  v.  Smoot  (MacArthur, 
371) ;  Providence  Savings  Bank  v.  Frost  (8  Ben.  293 ;  af- 
firmed, 14  Blatchf.  233). 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  event. 


HENKY   GAWTHKOP  et  al.,  Respondents,   against  JAME8  D. 
LEAEY,  Appellant. 

(Decided  December  6th,  1880.) 

A  cause  having  been  two  days  on  the  day  calendar  of  the  court  for  trial, 
the  defendant's  attorney  wrote  to  a  witness  who  was  in  the  defendant's 
employ,  to  keep  himself  in  readiness  to  answer  a  telegram  for  the  next 
two  days,  and  thereby  save  unnecessary  attendance.  On  the  last  of  those 
days  the  case  was  reached  in  its  order  and  the  trial  proceeded.  Owing 
to  the  absence  of  the  witness  from  his  place  of  business,  two  telegrams 
sent  to  him  by  the  defendant's  attorney  failed  to  reach  him  in  time  to  se- 
cure his  attendance  before  the  close  of  the  trial.  The  defendant  moved 
for  a  new  trial  on  the  ground  that  he  was  surprised  by  the  absence  of  the 
witness,  and  by  the  testimony  of  witnesses  for  the  .plaintiff  to  admissions 
by  the  defendant,  which  were  denied  by  the  defendant,  and  would  have 
been  contradicted  also  by  the  absent  witness.  Held,  that  a  new  trial 
should  not  be  granted  on  the  ground  of  ssurprise. 

APPEAL  from  an  order  of  this  court  denying  a  motion  for  a 
new  trial. 

VOL.  IX.— 23 


354  COURT  OF  COMMON  PLEAS. 

Gawthrop  v.  Leary. 

The  facts  are  stated  in  the  opinion.  The  jury  having  found 
a  verdict  for  the  plaintiffs,  the  defendant  moved  for  a  new  trial, 
which  was  denied.  From  the  order  entered  denying  his  motion 
the  defendant  appealed. 

John  JBerry,  for  appellant. 
A.  A.  Abbott,  for  respondents. 

VAN  HOESEN,  J. — The  defendant's  case  was  on  the  day  cal- 
endar on  May  20,  21,  24  and  25.  May  22  fell  on  Saturday, 
and  on  that  day  the  defendant's  attorney  wrote  to  a  Mr.  Dun- 
lop,  who  was  in  the  employ  of  the  defendant,  at  a  coal  yard  in 
Twenty-third  street,  and  who  was  a  material  and  necessary  wit- 
ness for  the  defense,  to  keep  himself  in  readiness  to  answer  a 
telegram  on  Monday  or  Tuesday.  Dunlop  was  never  subpoenaed, 
and  was  virtually  told  by  the  defendant's  attorney  that  he  need 
not  come  to  court  as  a  witness  until  notified  by  telegram  to  do  so. 
On  May  25,  the  case  was  duly  reached  in  its  order  on  the  cal- 
endar, and  the  defendant  answered,  ready.  The  trial  went  on, 
the  case  was  closed,  and  a  verdict  rendered,  without  any  sug- 
gestion to  the  court  that  the  defendant  desired  a  postponement 
on  account  of  the  unexpected  absence  of  a  material  witness. 
After  verdict,  the  defendant  moved  for  a  new  trial  on  the 
ground  of  surprise.  The  defendant  had  no  right  to  be  sur- 
prised at  the  absence  of  Dunlop.  His  attorney  had  told  him 
not  to  attend  court  unless  telegraphed  for,  and  the  risk  of  the 
failure  of  the  telegram  to  reach  the  witness  was  solely  on  the 
defendant.  The  witness  was  in  his  employ,  and  it  was  his  duty 
to  have  him  present.  If  he  chose  to  take  the  chance  of  the 
witness's  absence  from  the  office  in  Twenty-third  street,  at  the 
time  the  telegram  reached  there,  if  he  considered  it  more  to 
his  advantage  to  have  the  witness  attend  to  the  business  of  the 
coal  yard  than  to  have  him  present  at  the  trial,  he  must  abide 
by  the  choice  he  made. 

Suits  would  never  end  if  a  new  trial  should  be  granted 
whenever  a  party  saw  fit  to  proceed  to  trial  without  the  pres- 
ence of  witnesses  whose  attendance  he  could  at  pleasure  com- 
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mand,  and  whose  testimony  lie  knew,  before  the  beginning  of 
the  trial,  to  be  of  the  greatest  importance  to  his  case.  There  is 
a  good  deal  in  the  affidavits  to  warrant  the  belief  that  the  de- 
fendant's attorney  attached  so  much  consequence  to  his  client's 
testimony  that  he  considered  the  presence  of  Dunlop,  if  not 
unimportant,  at  least,  not  at  all  necessary  to  the  success  of  the 
defense. 

The  defendant  also  contends  that  he  was  surprised  by  the 
testimony  of  two  witnesses  for  the  plaintiff — the  ISTevens,  father 
and  son.  They  testified  to  certain  admissions  made  by  the  de- 
fendant, in  a  conversation  with  them.  These  admissions  were 
denied  by  the  defendant,  at  the  trial.  He  now  says  that  Dun- 
lop,  if  he  had  been  a  witness,  would  have  corroborated  him. 
All  that  Dunlop  could  say  was  well  known  to  the  defendant 
before  the  trial,  and  the  defendant  himself,  at  the  trial,  testified 
to  the  very  matters  which  he  now  says  he  could  have  proved 
by  Dunlop.  The  testimony  of  Dunlop  was  merely  cumula- 
tive, at  best,  and  it  was  this  consideration,  doubtless,  which 
led  the  defendant  to  go  to  trial  without  him. 

The  rules  governing  the  granting  of  new  trials  on  the 
ground  of  surprise  are  so  wrell  understood  that  it  is  unnecessary 
to  cite  any  cases  in  support  of  the  views  expressed  by  the  judge 
at  special  term. 

Order  affirmed,  with  costs  and  disbursements. , 

J.  F.  DALY,  J.,  concurred. 
Order  affirmed,  with  costs. 


MINNIE  L.  MORGAN,  Respondent,  against  ANNA  YON  KOHN- 
STAMM, now  ANNA  R.  VERDALLE,  Appellant. 

(Decided  December  6th,  1880.) 

Upon  the  examination,  in  proceedings  supplementary  to  execution,   of 
a  third  party  alleged  to  have  property  of  the  judgment  debtor,  an  order 
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appointing  a  receiver  cannot  be  made  without  notice  to  the  judgment 
debtor. 

An  injunction  should  not  be  granted  in  proceedings  supplementary  to  exe- 
cution to  restrain  trustees  from  making  any  disposition  of  a  fund  held  by 
them  upon  trust  to  apply  the  income  to  the  use  of  the  judgment  debtor, 
during  life.  All  that  can  be  reached  to  be  applied  to  the  satisfaction  of 
the  judgment  is  the  surplus  beyond  what  is  necessary  for  the  judgment 
debtor's  support,  and  this  only  by  an  equitable  action,  to  which  the 
judgment  debtor  and  the  trustees  must  be  made  parties. 

APPEAL  from  an  order  of  this  court,  made  in  proceedings 
supplementary  to  execution,  appointing  a  receiver  of  the  prop- 
erty of  the  judgment  debtor,  and  restraining  executors  and 
trustees  from  disposing  of  property  held  by  them  in  trust  for 
the  use  of  the  judgment  debtor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion.  . 
Thornton,  Earle  &  JKiendl,  for  appellant. 
John  Chetwood,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  was  the  examina- 
tion, by  order,  of  a  third  party,  in  a  proceeding  supplementary 
to  execution ;  in  which  proceeding  an  order  was  made,  without 
any  notice  to  the  judgment  debtor,  appointing  a  receiver,  and 
enjoining  the  executors  of  a  trust  fund  under  a  will  from 
making  any  disposition  of  the  property  so  held  by  them  in 
trust.  The  trust  created  by  the  will,  was  to  apply  the  rents, 
issues  and  profits  of  the  sum  of  $13,000,  which  the  executors 
were  directed  to  invest,  to  the  use  of  Hannah  V.  Kolmstamrn, 
the  judgment  debtor,  during  her  natural  life. 

There  was  no  authority  under  the  former  Code  for  the 
appointment  of  a  receiver  in  a  proceeding  for  the  examination 
of  a  third  party,  alleged  to  have  property  of  or  to  be  indebted 
to  the  judgment  debtor.  A  receiver  could  be  appointed  only 
in  a  proceeding  instituted  for  the  examination  of  a  judgment 
debtor.  It  was  so  held  in  several  reported  cases  ;  and  has  been 
held  in  a  comparatively  recent  case  (HolbrooJc  v.  Orgler,  40 
K  Y.  Super.  Ct.  33 ;  49  How.  Pr.  289),  in  which  the  question 
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was  carefully  considered  by  Chief  Justice  MONELL,  at  special 
term,  and  afterwards  by  the  general  term,  upon  appeal,  and  in 
which  case  the  prior  decisions  were  all  reviewed.  By  the 
provisions  of  the  new  Code,  §  2464,  a  receiver  cannot  be  ap- 
pointed before  an  order  or  warrant  to  be  examined  is  served 
upon  the  judgment  debtor,  without  two  days'  notice  to  the 
judgment  debtor,  unless  he  cannot,  after  due  diligence,  be 
found  in  the  state. 

In  addition  to  this,  the  injunction  restraining  the  executors 
from  applying  the  proceeds  of  the  trust  to  the  use  of  the 
cestui  qui  trust,  for  such  was  its  effect,  was  improper.  All 
that  could  be  reached,  to  be  applied  to  the  satisfaction  of  the 
judgment,  would  be  a  surplus  beyond  what  was  necessary  for 
the  judgment  debtor's  support ;  and  this  could  be  done  only  by 
an  equitable  action,  in  which  the  judgment  debtor  and  execu- 
tors would  have  to  be  made  parties,  as  in  Williams  v.  Thorn 
(70  K  Y.  270). 

The  order  should  be  reversed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
•    Order  reversed. 


MARY  TAPPAN,  Appellant,  against  WILLIAM  YOUNG, 
Respondent. 

(Decided  December  6th,  1880.) 

The  defendant,  upon  the  purchase  of  certain  real  estate  in  the  city  of  New 
York  from  him  by  the  plaintiff,  agreed  to  refund  to  her  "any  moneys 
which  she  may  pay  for  any  assessments  that  may  be  confirmed  against 
said  property  up  to  the  date  of  these  presents."  Held,  in  an  action  to  re- 
cover from  the  defendant  moneys  which  the  plaintiff  alleged  she  had 
paid  for  an  assessment  confirmed  before  the  date  of  the  agreement,  that 
the  burden  rested  upon  the  plaintiff  to  prove  such  assessment  to  be  valid, 
and  that,  in  making  it,  the  requirements  of  the  statute  authorizing  it 
had  been  strictly  complied  with.  And  as  no  evidence  was  offered  that 
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the  ordinance  under  which  the  assessment  was  made  was  ever  published, 
as  required  by  law,  the  plaintiff  could  not  recover. 

An  ordinance  of  the  common  council  of  the  city  of  New  York  for  lay- 
ing a  pavement  provided  that  "crosswalks  be  laid  where  not  now 
laid,  and  relaid  where  those  now  laid  are,  in  the  opinion  of  the  commis- 
sioner of  public  works,  not  in  good  repair,  or  are  not  upon  a  grade 
adapted  to  the  grade  of  the  proposed  new  pavement."  Held,  that  thus 
leaving  to  the  commissioner  of  public  works  to  decide  whether  any, 
and  if  any,  what  crosswalks  should  be  laid,  was  an  attempted  delegation 
of  power  and  violation  of  duty  on  the  part  of  the  common  council  which 
rendered  the  ordinance  null  and  void. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court. 

The  action  was  brought  to  recover  from  the  defendant  the 
amount  of  an  assessment  paid  by  the  plaintiff  upon  certain 
property  purchased  by  the  plaintiff  from  the  defendant,  upon 
an  alleged  agreement  by  the  defendant  to  refund  such  payment 
to  the  plaintiff.  The  facts  are  stated  in  the  opinion.  At  the 
trial,  the  justice  directed  the  jury  to  find  for  the  defendant,  and 
judgment  for  the  defendant  was  entered  on  the  verdict.  From 
the  judgment  the  plaintiff  appealed  to  the  general  term  of  the 
marine  court,  which  affirmed  the  judgment.  From  this  decis- 
ion the  plaintiff  appealed  to  this  court. 

George  8.  Wilkes,  for  appellant. 

JElliot  Sandford  and  Robinson  &  Scribner,  for  respondent. 

YAN  HOESEN,  J. — The  defendant,  on  selling  a  house  to  the 
plaintiff,  gave  her  an  agreement  under  seal  in  the  following 
words  :  "  I  do  hereby  covenant  to  refund  to  said  Mary  any 
moneys  which  she  may  pay  for  any  assessments  that  may  be 
confirmed  against  said  property  up  to  the  date  of  these  pres- 
ents." The  date  of  the  covenant  is  April  28,  1871.  On  the 
preceding  day,  to  wit,  on  April  27,  1871,  an  assessment  upon 
the  property  was  confirmed,  as  plaintiff  alleges  in  her  com- 
plaint. ;  and  the  amount  of  that  assessment  she  avers  she  paid. 
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There  was  no  evidence  in  the  case  which  I  have  been  able  to  dis- 
cover that  there  was  any  assessment  upon  the  house  which  the 
defendant  sold  to  the  plaintiff.  The  plaintiff  proved  that  an 
assessment  had  been  laid  upon  ward  JSTo.  40  1-2,  but  no  at- 
tempt was  made  to  show  that  ward  40  1-2  was  the  property  with 
reference  to  which  the  agreement  in  question  was  made.  As 
the  complaint  was  dismissed  upon  other  grounds,  I  shall  briefly 
examine  the  reasons  assigned  by  the  court  below  for  their  de- 
cision. It  was  held  at  the  trial  that  the  burden  rested  upon  the 
plaintiff  of  proving  the  assessment  to  be  valid,  and  that,  in 
making  it,  the  requirements  of  the  statutes  had  been  strictly 
complied  with.  I  think  that  ruling  was  correct.  The  plaint- 
iff was  seeking  indemnity.  She  had  paid  an  assessment,  and 
was  attempting  to  compel  the  defendant  to  refund  the  amount. 
She  was  in  a  position  similar  to  that  of  a  covenantee  suing 
upon  a  covenant  against  incumbrances. 

It  appears  from  the  agreement  itself  that  the  defendant  was 
selling  the  house  to  the  plaintiff,  and  that  it  was  not  known 
whether  or  not  a  certain  assessment  had  been  confirmed.  If  it 
had  been,  it  was  an  incumbrance  upon  the  property,  and  the 
amount  of  it  would  have  been  deducted  from  the  purchase 
money ;  but  if  it  had  not  been  confirmed,  it  would  not  have 
been  an  incumbrance.  Under  these  circumstances,  the  agree- 
ment in  suit  was  made.  The  meaning  of  it  was  that  if  the  as- 
sessment was  an  incumbrance  at  the  time  the  title  passed,  the 
defendant  would  pay  it.  No  provision  was  made  for  testing 
the  validity  of  the  assessment,  but  yet  it  could  not  have  been 
the  intention  of  the  parties  that,  valid  or  invalid,  the  assess- 
ment should  be  paid.  It  is  true  that  the  defendant  as  well  as 
the  plaintiff  could  apply  for  the  vacation  of  it,  but  it  is  also  true 
that  if  the  plaintiff  should  pay  it  before  the  defendant  had 
made  application  for  setting  it  aside,  the  fact  that  it  had  been 
paid  would  defeat  the  application  (Matter  of  Phillips,  00  N. 
Y.  21  ;  Will-es  v.  Mayor,  9  W.  D.  334).  It  seems  to  me  that 
the  intention  of  the  parties  must  have  been  to  provide  for  such 
assessments  as  were  legally  and  actually  incumbrances  upon 
the  property,  and  not  for  assessments  the  invalidity  of  which 
appeared  upon  the  record. 


360  COURT  OF  COMMON  TLEAS. 

Tappan  v.  Young. 

If  the  plaintiff  had  secured  herself  by  a  covenant  against 
incumbrances,  she  could  not  have  compelled  the  defendant  to 
refund  money  which  she  had  expended  in  paying  an  invalid 
assessment.  This  was  decided  in  Kennedy  v.  Newman  (1 
Sandf.  1ST).  As  I  have  already  said,  the  agreement  was  in 
effect  a  covenant  against  incumbrances,  and  the  same  evidence 
was  required  to  sustain  an  action  upon  one  as  upon  the  other. 

If  this  be  so,  there  can  be  no  doubt  of  the  correctness  of  the 
decision  of  the  court  below.  The  assessment  was  for  laying 
crosswalks  where  there  were  none  before,  and  for  relaying  old 
crosswalks.  Belaying  cross-walks  is  repaving,  within  the  mean- 
ing of  the  law  (Matter  of  Burke,  62  K  Y.  224).  No  evidence 
was  offered  that  the  ordinance  under  which  the  work  was  done 
was  ever  published,  as  required  by  the  Laws  of  1857.  Such 
proof  was  indispensable.  Where  a  person  seeks  to  set  aside  an 
assessment,  he  assumes  the  burden  of  showing  a  neglect  of 
duty,  or  a  violation  of  law,  on  the  part  of  the  officials  charged 
with  the  levying  of  the  assessment,  but  the  plaintiff  was,  in  this 
action,  bound  to  show  affirmatively  that  all  the  requirements  of 
the  statutes  had  been  met,  and  that  the  ordinance,  which  was 
the  foundation  of  the  assessment,  had  been  duly  published.  If 
there  had  been  no  publication,  the  assessment  was  wholly  ir- 
regular, and  could  have  been  set  aside  (Matter  of  Douglass,  46 
K  Y.  44;  Matter  of  Burmeister,  76  N.  Y.  174).  Again: 
the  ordinance  provides  that  "  crosswalks  be  laid  where  not  now 
laid,  and  relaid  where  those  now  laid  are,  in  the  opinion  of  the 
commissioner  of  public  works,  not  in  good  repair,  or  are  not 
upon  a  grade  adapted  to  the  grade  of  the  proposed  new  pave- 
ment." It  will  be  seen  that  it  is  left  to  the  commissioner  of 
public  works  to  decide  how  much  relaying  of  crosswalks  shall 
be  done.  He  alone  is  to  say  whether  any,  and  if  any,  what, 
crosswalks  shall  be  relaid. 

The  common  council  does  not  exercise  its  judgment  in  the 
matter,  but  attempts  to  delegate  its  power  to  the  commissioner. 
This  abdication  of  power  and  violation  of  duty  on  the  part  of  the 
common  council  rendered  the  ordinance  null  and  void  (Thomp- 
son v.  Schermerhorn,  6  N.  Y.  92 ;  Hydes  v.  Joyes,  4  Bush 
[Ky.]  464,  cited  in  note  to  section  617,  Dillon  Mun.  Corp. ; 
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Brady  v.  King,  53  Gal.  44;  People  v.  Ladd,  47  Gal.  603  ; 
People  v.  Clark,  47  Gal.  456  ;  Richardson  v.  Heydenfeldt,  46 
Gal.  68).  The  assessment  was,  upon  the  face  of  the  record,  in- 
valid, and  there  was  no  error  in  the  adjudication  of  its  invalid- 
ity by  the  marine  court. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


FELIX  K.  MISCH,   Respondent,  against  GEACE  A.  O'HARA, 

Appellant. 

(Decided  December  6th,  1880.) 

The  act  of  1860  for  the  protection  of  boarding-house  keepers  (L.  1860, 
c.  446), — giving  to  boarding-house  keepers  the  same  lien  for  board  upon 
the  goods  of  boarders  which  an  innkeeper  has  upon  the  goods  of  a  guest, 
— applies  to  cases  of  special  contracts  for  board  at  a  fixed  rate  by  the  week 
or  month,  although  an  innkeeper  would,  under  such  circumstances,  have 
no  lien. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city  of 
New  York. 

This  was  an  action  of  claim  and  delivery  for  goods  of  the 
plaintiff,  detained  by  the  defendant  under  a  claim  of  a  lien 
thereon,  for  board.  The  facts  are  stated  in  the  opinion.  Upon 
the  trial  the  justice  rendered  judgment  for  the  plaintiff.  From 
the  judgment  the  defendant  appealed. 

YAN  HOESEN,  J. — Misch  boarded  with  O'Hara,  who  was  a 
boarding-house  keeper,  and  owed  her  for  three  weeks'  board, 
when  she  demanded  his  room,  and  requested  him  to  leave  her 
house.  When  he  departed  she  detained  his  trunk,  claiming 
that  she  had  a  lien  upon  it  for  board  which  he  owed. 
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Miscli  then  brought  this  action  of  claim  and  delivery,  and 
the  defendant,  in  her  answer,  set  up  that  she  held  the  property 
by  virtue  of  her  lien  as  a  boarding-house  keeper,  for  the  board 
which  the  plaintiff  owed  her. 

The  justice  gave  judgment  for  the  plaintiff,  and  said  that 
the  statute  of  1860,  which  gave  boarding-house  keepers  a  lien, 
provided  merely  that  a  boarding-house  keeper  should  have  a 
lien  to  the  same  extent  and  in  the  same  manner  as  an  innkeeper, 
and  that  an  innkeeper  would  not,  under  the  facts  proven  in  this 
case,  have  a  lien,  for  the  reason  that  the  plaintiff  and  the  de- 
fendant made  a  special  contract  for  board  and  lodging  ;  and  as 
an  innkeeper  would  not  have  a  lien,  the  defendant,  as  a  board- 
ing-house keeper,  could  not  have  one  either. 

In  this  the  justice  erred.  The  statute  is  open  to  criticism,  it 
is  true ;  and  construed  according  to  its  letter,  would  defeat  the 
intention  of  the  legislature,  and  warrant  the  decision  which  the 
justice  made  in  this  case.  As  it  is  a  remedial  statute,  however, 
the  inclination  of  the  courts  lias  uniformly  been  so  to  construe 
it  as  "  to  meet  the  beneficial  end  in  view,  and  prevent  a  fail- 
ure of  the  remedy  "  (1  Kent's  Comm.  marg.  p.  465). 

The  letter  of  the  act  has  been  enlarged,  and  it  has  been  uni- 
formly decided  that  wherever  an  innkeeper  would  have  a  lien 
upon  the  goods  of  a  transient  guest,  there  the  boarding-house 
keeper  should  have  a  lien  upon  the  goods  of  a  boarder  (Stew- 
art v.  McOready,  24  How.  Pr.  62 ;  Jones  v.  Morrill,  42  Barb. 
623  ;  Cady  v.  McDowell,  1  Lans.  484,  487 ;  Shafer  v.  Guest, 
5  Robt.  264  ;  Edwards  on  Bills,  2  ed.  §§  476, 477). 

A  boarding-house  keeper  cannot,  however,  since  the  act  of 
1876,  acquire  a  lien  upon  the  goods  of  a  third  party  brought 
into  the  house  by  a  boarder. 

The  judgment  should  be  reversed. 

CHALES  P.  DALY,  Ch.  J. — I  concur.  It  has  been  held 
in  the  cases  cited  by  Judge  YAN  HOESEN,  that  the  intent  of  the 
statute  was  to  give  a  boarding-house  keeper  the  lien  which  an 
innkeeper  has  upon  the  effects  of  his  guest,  without  reference  to 
the  question  whether  the  guest  was  a  transient  one  or  a  boarder 


NEW  YORK— DECEMBER,  1880.  363 

Grey  v.  Gary. 

by  the  week  or  month,  at  a  rate   agreed  upon  or  fixed.     Tho 
ruling  of  the  justice,  therefore,  was  erroneous. 

J.  F.  DALY,  J.,  concurred. 
Judgment  reversed. 


JOHN  GEEY,  Appellant,  against  ALANSON  CAEY  et  al.,  Respon- 
dents. 

(Decided  December  6th,  1880.) 

Under  an  oral  agreement  for  the  purchase  of  a  scale  by  the  defendants  from 
the  plaintiff,  for  the  sum  of  sixty  dollars,  to  be  paid  on  delivery  of  the 
scale,  it  was  taken,  for  the  purpose  of  delivery,  to  the  office  of  the 
defendants,  upon  a  truck  driven  by  the  plaintiff's  carman.  He  entered 
the  defendants'  office,  and,  handing  the  plaintiff's  bill,  said  he  had  the 
scale  on  his  truck.  He  was  told  to  drive  it  into  a  back  yard,  and,  in 
attempting  to  do  so,  accidentally  caused  the  scale  to  be  broken.  Held, 
that  there  had  been  no  receipt  of  the  scale  by  the  purchasers  sufficient  to 
take  the  case  out  of  the  statute  of  frauds. 

APPEAL  from  the  judgment  of  a  district  court  in  the  city  of 
New  York. 

The  action  was  brought  to  recover  the  price  of  a  scale  al- 
leged by  the  plaintiff  to  have  been  sold  and  delivered  by  him 
to  the  defendants.  The  facts  are  stated  in  the  opinion.  At  the 
trial  the  justice  rendered  judgment  for  the  defendants.  From 
the  judgment  the  plaintiff  appealed. 

VAN  HOKSEN,  J. — The  defendants  made  an  oral  contract 
with  the  plaintiff  for  the  purchase  of  a  scale  of  the  Fairbanks' 
patent,  for  the  sum  of  sixty  dollars.  It  is  conceded  that  the 
contract  would  be  void,  under  the  statute  of  frauds,  unless 
there  has  been  an  acceptance  and  a  receipt  of  the  scale  by  the 
purchasers.  The  scale  was  seen  and  selected  by  the  defendants 
before  the  purchase,  so  that  there  is  no  doubt  of  the  acceptance. 
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The  difficulty  is,  that  there  was  no  receipt  of  the  scale  by  the 
defendants.  Had  the  scale  been  delivered  to  a  common  car- 
rier, selected  by  either  the  plaintiff  or  the  defendants,  we 
should  be  bound  by  the  authorities  to  hold  that  it  was  received 
by  the  defendants  (2  Kent  Comm.  marg.  p.  499 ;  Ben- 
jamin on  Stiles,  §  181).  Though  a  carrier  selected  by  the 
seller  cannot  accept  goods,  so  as  to  take  a  contract  out  of  the 
statute,  it  is  settled  that  where  a  purchaser  himself  has  accepted 
the  goods,  a  delivery  to  any  common  carrier  will  be  regarded 
as  a  receipt  of  the  goods  by  the  purchaser.  In  the  case  before 
us,  the  carman  who  undertook  the  delivery  of  the  scale  was  the 
servant  of  the  plaintiff.  He  was  not  a  public  carrier.  The 
case  is  the  same,  tlieref ore,  as  if  the  plaintiff  had  undertaken 
to  drive  the  truck  himself,  and  had  broken  the  scale  on  his 
journey.  It  is  said  that  there  was  an  actual  receipt  of  the 
scale  by  the  defendants.  I  think  not.  When  the  driver  arrived 
at  the  defendants'  office,  he  entered,  and  handing  the  plaint- 
iff's bill,  said  he  had  the  scale  on  his  truck.  He  was  told  to 
drive  it  into  a  back  yard,  and  in  attempting  to  do  so  he  acci- 
dentally caused  the  scale  to  be  broken.  Undoubtedly,  the  un- 
derstanding of  all  parties  was,  that  the  scale,  which  was  a  very 
large  one,  was  not  to  go  into  the  office,  but  into  the  place  where 
it  was  to  be  used  ;  and  the  driver  was  about  his  master's  busi- 
ness and  not  in- the  service  of  the  defendants  when  he  attempted 
to  drive  into  the  yard.  The  scale  was  to  be  paid  for  on  deliv- 
ery, and  the  right  of  the  plaintiff  to  retain  it  until  he  had  been 
paid,  was  unquestionable.  His  lien  was  not  terminated  by  the 
driver's  announcement  that  the  scale  had  arrived,  and  his  pre- 
sentation of  the  bill.  Until  the  goods  had  come  into  the  actual 
possession  and  control  of  the  purchaser,  or  until  the  seller's 
lien — by  which  I  do  not  mean  the  right  of  stoppage  in  tran- 
situ — until  the  seller's  lien  was  at  an  end,  there  was  not,  in 
contemplation  of  law,  a  receipt  of  the  goods  by  the  defend- 
ants (2  Kent  Comm.  marg.  p.  492,  note  1,  by  Judge  Win.  Kent ; 
JSarr  v.  Logan,  5  Harring.  52  ;  Hung  ate  v.  Runldn,  20  111. 
639  ;  Hilliard  on  Sales,  c.  xvi.  3ed.). 

CHAELES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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THOMAS  ALLISON  et  at.,  Respondents,   against  ANNA  C.  M. 
SCHEEPER,  Appellant. 

(Decided  December  Gth,  1880.) 

An  agreement  between  an  attorney  and  his  client  by  which  the  attorney  is 
to  receive,  as  compensation  for  his  services,  a  certain  proportion  of  any 
amount  that  may  be  recovered,  is  looked  upon  in  the  law  with  sus- 
picion, it  being  the  duty  of  courts  to  protect  clients  against  every  at- 
tempt, on  the  part  of  their  attorneys,  to  gain  any  undue  advantage  over 
them;  and,  therefore,  in  an  action  by  an  attorney  upon  such  an  agree- 
ment, there  must  not  only  be  clear  proof  of  the  making  of  the  contract, 
but  its  integrity  and  entire  fairness  must  also  be  shown;  and  it  is  incum- 
bent, upon  the  plaintiff  to  show  affirmatively  that  the  contract  was  a  just, 
fair  and  reasonable  one. 

Where,  in  such  a  case,  an  oral  agreement  is  alleged  that  the  attorney  was 
to  receive,  if  he  should  succeed  in  obtaining  an  award  for  damages  from 
a  change  of  grade  in  a  street,  twenty-five  per  cent,  of  the  amount  awarded, 
it  is  competent  for  the  plaintiff  to  show  that  this  was  the  usual  contract 
in  such  cases,  and  on  its  appearing  that  a  printed  contract  was  generally 
signed,  lie  may  show  in  what  cases  exceptions  to  this  general  rule  were 
made.  But  evidence  on  the  part  of  the  plaintiff  as  to  the  usual  rate  of 
charge  in  assessment  cases  is  improper;  nor  should  the  defendant  be  per- 
mitted to  show  the  amount  of  bills  paid  to  other  lawyers  for  professional 
services. 

Neither  is  it  competent  for  the  defendant,  in  such  an  action,  to  give  evi- 
dence of  the  proceedings  of  the  assessors  and  their  mode  of  ascertaining 
the  damages,  in  order  to  show  the  improbability  of  the  contract  alleged; 
since  it  was  not  incumbent  upon  the  attorney  to  give  that  information 
before  making  the  contract.  Nor  should  the  defendant  be  permitted  to 
show  that  the  assessors  assessed  the  damages  without  reference  to  any 
appearance  by  attorneys. 

A  question  to  a  witness  asking  his  opinion  as  an  expert  as  to  the  value  of 
professional  services  by  an  attorney,  which  requires  him,  in  addition  to 
the  services  specified  in  the  question,  to  take  into  consideration  any 
other  services  that  he  had  heard  stated  on  the  trial,  is  inadmissible. 

Where,  in  an  action  by  attorneys  for  professional  services,  the  defendant 
claims  to  have  employed  another  firm  of  attorneys,  and  not  the  plaint- 
iffs, in  the  matter,  the  plaintiffs  may  prove,  by  a  member  of  such  other 
firm,  that  that  firm  make  no  claim  whatever  against  the  defendant  for 
services  in  that  matter. 

Where  a  request  to  charge  a  proposition  of  law  is  made,  a  statement  by  the 
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judge  that  he  has  already  charged  it,  is  equivalent  to  telling  the  jury  that 
it  is  the  law  ;  and  where  all  that  could  be  asked  for  in  the  wny  of  in- 
structions on  the  subject  has  been  stated  as  the  law  of  the  case  by  the 
judge  during  the  trial  before  the  jury,  the  omission  to  state  it  in  the 
charge  at  the  close  of  the  trial  is  not  ground  for  reversal. 

APPEAL  from  a  judgment  of  this  court  entered  on  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  compensation  for 
services  by  the  plaintiffs  to  the  defendant,  alleged  by  the  plaint- 
iffs to  have  been  rendered  under  an  agreement  by  the  defend- 
ant to  pay  them  twenty-five  per  cent,  of  any  award  that  might 
be  made  for  damages  to  the  defendant's  property  caused  by  a 
change  of  grade  of  a  street.  The  facts  are  stated  in  the 
opinion.  At  the  trial  the  jury  found  for  the  plaintiffs,  and  a 
motion  for  a  new  trial  was  denied  and  judgment  for  the  plaint- 
iffs was  entered  on  the  verdict.  From  the  judgment  and  the 
order  denying  the  motion  for  a  new  trial,  the  defendant  ap- 
pealed. 

Andrew  Boardman,  for  appellant. 
Thomas  Allison,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  question,  in  this 
case,  was  a  question  of  fact,  whether  the  defendant  did,  or  did 
not,  agree  with  Mr.  Shaw,  to  give  him  twenty-five  per  cent,  of 
any  award  that  might  be  obtained  for  his  services,  and  that,  if 
he  did  not  succeed  in  getting  any  award,  she  was  to  pay  him 
nothing ;  in  respect  to  which  the  testimony  of  Shaw  and  the 
defendant  was  in  direct  conflict  ;  so  that  it  became  exclusively 
a  question  for  the  jury,  whose  decision  upon  it,  involving,  as  it 
did,  the  credibility  of  these  respective  parties  and  witnesses, 
is  final,  and  cannot  be  reviewed  upon  appeal. 

None  of  the  exceptions,  in  my  judgment,  were  well  taken. 
Shaw  testified  to  the  making  of  a  special  contract,  by  which 
the  defendant  agreed  to  pay  him  twenty-five  per  cent.,  if  he 
succeeded  in  obtaining  an  award,  and  in  a  contract  of  that 
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nature  entered  into  with  his  client,  it  was  incumbent  upon  him 
to  show  affirmatively  that  the  contract  was  a  just,  fair  and 
reasonable  one.  It  was  competent  for  him,  therefore,  to  show 
that  the  usual  contract,  in  such  cases,  was  twenty-five  per  cent, 
of  the  benefit  obtained  for  the  client,  and  no  charge  if  nothing 
was  obtained. 

The  defendant  having  shown,  upon  the  cross-examination 
of  Shaw,  that  it  was  very  general,  at  that  time,  to  get  the  party 
who  was  bound,  to  sign  a  printed  contract  to  pay  the  twenty- 
five  per  cent.,  but  not  so  much  so  then,  as  it  was  afterwards 
and  is  now,  it  was  certainly  competent  for  the  plaintiffs  to  show 
in  what  cases  then,  exceptions  to  the  general  rule  were  made  ; 
for  the  fact  elicited  upon  the  cross-examination  was  evidently 
relied  upon  to  show  that  if  such  a  contract  as  he  testified  to. 
had  been  made,  Shaw  would,  according  to  the  general  custom, 
have  put  it  in  writing. 

The  question  put  to  the  witness  Lockman,  as  to  the  usual 
terms  upon  which  lawyers  in  the  city  conducted  such  proceed- 
ings as  the  one  in  question,  was  perhaps  improper ;  but  as  this 
was  the  first  one  of  which  he  had  any  experience  no  answer 
was  given  to  it,  the  witness's  reply  being  a  statement  of  the 
usual  rate  of  charge  in  assessment  cases ;  an  answer  which 
was  not  responsive,  as  no  such  inquiry  had  been  made  of  him, 
and  if  the  defendant  thought  the  answer  in  any  way  injurious, 
the  remedy  was  to  have  it  stricken  out,  which,  we  may  assume, 
would  have  been  directed  to  be  done,  if  that  request  had  been 
made.  If  that  were  the  only  evidence  relied  upon  to  show 
that  the  contract  for  twenty-five  per  cent,  was  just,  fair  and 
reasonable,  we  might  consider,  on  the  motion  for  a  new  trial, 
that  it  had  been  brought  into  the  case  in  reply  to  an  improper 
question,  and  must  have  been  the  only  evidence  on  which  the 
jury  relied  as  to  the  character  of  the  contract,  which  is  not 
inferable  here,  as  several  witnesses  subsequently  testified  as  to 
the  usual  charge  for  services  rendered  by  lawyers,  in  obtaining 
an  award  for  change  of  grade. 

The  defendant  was  not  entitled  to  give  in  evidence  the 
amount  of  a  bill  for  professional  services  that  she  had  paid  to 
the  De  Witts,  to  show  what  she  had  been  accustomed  to  pay 
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her  lawyers.  It  had  no  bearing  on  the  question  whether  she 
had  made  the  special  contract  on  which  the  action  was  brought, 
and  whether  it  was  a  just,  fair  and  reasonable  one.  This 
applies  also  to  the  question  as  to  the  comparison  between  the 
value  of  services  in  searching  a  title  and  the  services  rendered 
in  obtaining  this  award. 

The  question  put  to  Mr.  Lockman,  as  an  expert,  was  ob- 
jectionable, because  it  was  not  a  statement  of  fact  put  hypo- 
thetically;  but  in  addition  to  the  services  specified  in  the 
question  the  witness  was  asked  to  take  into  consideration  any- 
other  services  that  he  heard  stated  on  the  trial.  It  has  been 
held  in  the  supreme  court,  and  in  the  court  of  appeals,  that  an 
expert  cannot  be  asked  to  take  into  consideration  the  evidence 
given  by  witnesses  on  the  trial,  to  enable  him  to  form  and  ex- 
press an  opinion  ;  but  that  the  facts  upon  which  his  opinion  is 
asked,  must  be  put  to  him  hypothetically,  in  the  form  of  a 
question  (Reynolds  v.  Robinson,  64  N.  Y.  589  ;  Dolz  v. 
Morris,  10  Hun,  201) ;  and  it  has  been  held  in  this  court,  in  a 
recent  case,  that  when  an  attorney  is  called  to  prove  the  value 
of  professional  services,  he  cannot  be  asked  if  he  has  heard  the 
witnesses  who  have  testified  to  the  services ;  and  if  he  has, 
what,  in  his  opinion,  would  be  the  pecuniary  value  of  the 
services.  This  is,  substantially,  what  was  incorporated  in  the 
question  asked  in  this  case,  and  which,  being  objected  to,  was, 
under  these  authorities,  properly  excluded. 

The  defendant  had  no  right  to  show  for  what  purpose  she 
went  to  the  office  of  DeWitt,  Lockmann  &  Kip,  and  for  what 
purpose  she  declared  to  them  that  she  went  there  ;  which  was 
asking  for  what  occurred  between  her  and  them,  which  was 
certainly  not  admissible,  as  the  plaintiff  was  not  present,  and 
formed  no  part  of  the  res  gestce,  which  was  whether  she  had 
made  this  contract  sued  upon  with  the  plaintiffs,  and  involved 
what  took  place  between  her  and  them.  The  proceedings  of 
the  assessors  and  their  mode  of  ascertaining  the  damages,  was 
not  admissible,  on  the  ground  stated  by  the  defendant ;  that  if 
she  had  been  informed  of  all  that  was  to  be  done  in  the  case 
by  the  assessors,  it  would  show  the  improbability  of  her  having 
made  a  contract  to  pay  twenty-five  per  cent,  of  the  amount  of  the 
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award ;  the  object  of  her  counsel,  in  putting  it,  as  stated,  being 
to  show  that  the  plaintiff  should  have  enlightened  her  as  to 
what  the  board  of  assessors  would  do.  This  was  assuming  that 
it  was  incumbent  upon  the  plaintiffs,  before  they  made  any 
contract  with  her,  to  give  her  a  detailed  account  of  the  \vholo 
course  of  procedure  of  boards  of  assessors  in  such  proceedings. 
The  rule,  upon  this  subject,  is,  that  an  agreement  between  an 
attorney  and  his  client,  by  which  the  attorney  is  to  receive,  as 
compensation  for  his  services,  a  certain  proportion  of  any 
amount  that  may  be  recovered,  is  looked  upon  in  the  law  with 
suspicion,  it  being  the  duty  of  courts  to  protect  clients  against 
every  attempt,  on  the  part  of  their  attorneys,  to  gain  any  undue 
advantage  over  them ;  and  that,  therefore,  there  must  not  only 
be  clear  proof  of  the  making  of  the  contract,  but  its  integrity 
and  entire  fairness  must  also  be  shown  (Burling  v.  King, 
2  Thomp.  &  C.  5-17 ;  Brook  v.  Barnes,  40  Barb.  521 ; 
Ilitchings  v.  Van  Brunt,  38  N.  Y.  342 ;  Ilaight  v.  Moore, 
37  X.  Y.  Super.  Ct.  161  ;  Evans  v.  Ellis,  5  Denio,  643).  It 
would  be  carrying  the  interpretation  of  this  rule  to  an  unreason- 
able extent,  to  hold  that,  before  the  plaintiffs  could  make  a  con- 
tract with  the  defendant  for  the  payment  of  twenty-five  per  cent, 
of  the  amount  to  be  awarded,  for  their  services  in  obtaining  an 
award,  they  were  bound  to  explain  to  her  the  course  of  proceed- 
ing of  the  assessors  in  regard  to  the  change  of  grade  in  the 
Eighth  avenue,  and  the  mode  of  ascertaining  the  damages  there- 
by done  to  the  property,  which  was  what  was  involved  in  the 
question  excluded,  and  which  is  the  ground  upon  which,  it 
was  claimed  on  the  trial,  the  defendant  had  a  right  to  show 
what  the  proceedings  were ;  and  this  applies  also  to  the  subse- 
quent question  put  to  the  assessor,  whether  the  assessors 
assessed  the  damage  to  all  the  property,  without  reference  to 
any  appearance. 

As  the  defendant  claimed  that  she  had  employed  the  firm 
of  DeWitt,  Lockman  &  Kip,  as  her  attorneys,  in  the  matter, 
and  not  the  plaintiff,  it  was  certainly  competent  to  show,  by 
a  member  of  the  firm,  that  that  firm  made  no  claim  whatever 
against,  her  for  any  services  in  the  matter. 

It  may  be  that  the  instruction  asked  was  correct  that  it  was 
VOL.  IX. —24 
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incumbent  upon  the  plaintiffs,  to  prove  by  a  preponderance  of 
evidence,  that  the  special  contract  was  entered  into,  but  in 
this  particular  case,  it  is  not  free  from  question.  The  evidence 
on  that  subject  consisted  in  a  statement  made  by  Shaw  of  what 
occurred  between  himself  and  the  defendant,  and  her  denial 
that  what  he  testified  to  had  occurred  ;  which  was  not  strictly 
a  question  of  preponderance  of  evidence,  but  of  credibility,  or 
which  of  the  two  was  to  be  beiieved.  But  the  judge  assumed 
that  the  proposition  was  correct,  by  the  statement  that  he  had 
already  charged  it ;  which,  in  my.  opinion,  was  equivalent  to 
telling  the  jury  that  this  was  the  law ;  and  the  defendant's 
counsel  evidently  so  understood  it,  at  the  trial,  for  the  defend- 
ant's exceptions  were  to  the  refusal  to  charge  the  second  and 
the  third  propositions  ;  and  not  to  this  request,  which  was  the 
first  proposition  ;  although  he  has  argued  it  upon  the  appeal  as 
an  error,  on  the  part  of  the  judge,  to  which  he  had  excepted. 
The  judge  appears  to  have  been  mistaken  in  the  supposition 
that  he  had  already  charged  it ;  and  may  have  meant  what  he 
had  said  in  the  course  of  the  trial,  that  it  had  been  established 
by  the  authorities,  that  the  relation  existing  between  an  attor- 
ney and  his  client,  where  such  a  contract  was  made  for  a  compen- 
sation, was  such,  that  courts  looked  upon  contracts  of  that  kind 
•with  great  scrutiny ;  and  imposes  upon  tiie  plaintiff,  in  addition 
to  proof  of  the  contract  for  a  percentage  as  the  rate  of  com- 
pensation, the  duty  of  showing  to  the  court  and  jury,  that  the 
compensation  was  reasonable  and  fair;  and  that  this  rule  ex- 
isted to  protect  clients  from  any  undue  exercise  of  influence  on 
the  part  of  the  attorney,  from  the  relation  existing  between 
attorney  and  client;  which  was  all  that  the  defendant  could  ask 
for  in  the  way  of  instruction ;  and  which,  although  not  stated 
in  the  charge.,  had  been  stated,  by  the  judge,  during  the  trial  be- 
fore the  jury. 

The  defendant  was  not  entitled  to  have  the  jury  instructed 
that  they  were  not  to  take  into  consideration  the  fact  that  the 
compensation  agreed  upon  was  what  was  usually  charged  for 
such  services,  unless  the  jury  were  satisfied  that  such  rule,  as  to 
compensation,  was  known  at  the  time,  to  the  defendant.  Nor 
do  I  find  anything  in  the  evidence  that  would  have  entitled 
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the  jury  to  find  that  the  plaintiffs  knew,  at  the  time  the  contract 
was  made,  that  there  must  be  soine  award,  and  that  the  con- 
tingency that  they  were  to  receive  nothing  could  not  arise  ;  and 
that,  knowing  this,  they  induced  the  defendant  to  enter  into  the 
contract  under  the  idea  that  such  a  contingency  might  occur ; 
which  were  the  second  and  third  propositions,  which  the  judge 
was  requested  to  and  refused  to  charge. 
The  judgment  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  J J.,  concurred. 
Judgment  affirmed,  with  costs. 


PETEK  A.  H.  JACKSON,  Appellant,  against  FRANK  M.  ODELL, 

Respondent. 

(Decided  December  6th.  1880.) 

In  an  action  for  rent  claimed  under  a  lease  of  a  dwelling  house,  where  the 
defendant  set  up  a  counter-claim  for  damages,  from  the  unhealthy  and 
untenantable  condition  of  the  house  at  the  time  of  the  lease,  the  jury  were 
instructed  that  if  they  believed  that  the  house  was  already  infected  witn 
disease  irom  the  sewer  or  drains  or  otherwise,  and  the  landlord  had  notice 
ol  it,  tnen  the  defendant  might  recover  damages  against  the  landlord  if 
ms  nousenold  were  made  ill  by  it ;  and  tnat  if  they  believed  that  the  hole 
in  tne  cellar  (the  existence  of  which  had  been  proved),  was  dangerous  to 
heaitn,  and  purposely  concealed  by  the  landlord  or  his  agents  by  a  stone 
over  it,  then  they  might  give  the  defendant  damages.  Held,  that  as  there 
was  no  evidence  to  justify  a  finding  that  the  plaintiff  or  his  agents  did 
purposely  conceal  the  liole  in  tne  cellar,  or  that  ne  or  they  had  any  sus- 
picion that  tliere  was  such  a  hole,  and  no  evidence  that  the  plaintiff  knew 
that  the  house  was  intected  with  disease,  or  tnat  he  had  reasonable  notice 
of  it,  or  that  the  defendant's  nousenold  were  made  ill  by  such  disease, 
tne  instructions,  alUiougu  given,  wnen  requested  by  the  defendant,  witn 
the  qualification,  "incase  the  evidence  sustains  the  proposition,"  were 
erroneous ;  and  a  verdict  for  the  defendant  for  damages  could  not  be 
sustained. 

There  is  no  legal  presumption  that  a  lessor  has  knowledge  of  the  particular 
condition  of  a  house  leased  by  him,  from  tne  tacts  that  ne  is  the  owner, 
that  he  resides  in  the  next  house,  and  that  the  house  leased  has  been 
vacant  for  several  months  previous  ;  and  under  such  circumstances,  and 
where  the  house  was  examined  by  the  lessee  before  he  hired  it,  an  instruc- 
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tioii  to  the  jury,  that,  if  the  lessor  represented  the  house  to  be  in  good 
repair,  the  lessee  had  a  good  right  to  rely  upon  it,  and  if  the  house  was 
not  in  good  repair,  it  was  no  answer  to  say  that  the  lessor  did  not  know, 
because  it  was  a  misrepresentation  of  a  tact  which  was  presumed  to  be 
within  his  knowledge,  is  erroneous.  It  should  be  left  to  the  jury  to  say 
whether  the  lessor  knew  the  House  to  be  in  bad  order,  and  if  he  did  not, 
whether  the  lessee  had  a  right  to  take  the  lessor's  statement  as  an  affirma- 
tion by  him  that  he  personally  knew  the  house  to  be  in  good  order. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  action  was  brought  in  the  district  court  in  the  city  of 
New  York  for  the  sixth  judicial  district,  to  recover  rent  alleged 
to  be  due  under  a  lease.  The  defendant  in  his  answer 
set  up  a  counter-claim  for  damages  arising  from  the  unhealthy 
and  untenantable  condition  of  the  demised  premises.  The 
facts  are  stated  in  the  opinion.  The  action  was  removed  to 
this  court.  At  the  trial,  the  jury  found  a  verdict  for  the  defend- 
ant for  damages.  A  motion  by  the  plaintiff  for  a  new  trial 
was  denied,  and  judgment  for  the  defendant  was  entered  on 
the  verdict.  From  the  judgment  the  plaintiff  appealed. 

James  Clark  and  Joseph  Kent,  for  appellant. 
Win.  G.  Peckham,  for  respondent. 

VAN  HOESEN,  J.  —In  Thompson's  Monograph  on  Charging 
the  Jury,  it  is  said  that  it  is  error  for  the  judge  to  submit  to 
the  jury  a  fact,  or  state  of  facts,  which  there  is  no  evidence 
tending  to  prove,  or  to  give  an  instruction  with  reference  to  a 
state  of  facts  not  in  evidence.  Though  the  author  refers  to  no 
case  decided  by  the  courts  of  this  state,  he  might  have  cited 
Storey  v.  Brennan  (15  .N".  Y.  524)  and  Rouse  v.  Lewis  (2 
Keyes,  352). 

In  this  case,  the  judge  gave  to  the  jury  two  instructions  for 
which  the  evidence  gave  no  warrant,  and  they  were  both  of  a 
character  likely  to  prejudice  the  plaintiff.  The  first  was :  If 
the  jury  believe  that  the  house  was  already  infected  with  disease 
from  the  sewer  or  drains,  or  otherwise,  and  the  landlord  had 
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notice  of  it,  then  the  defendant  may  recover  damages  against 
the  landlord  if  his  household  were  made  ill  by  it.  The  second 
was  :  If  the  jury  believe  that  the  hole  in  the  cellar  was  danger- 
ous to  health,  and  purposely  concealed  by  the  landlord  or  his 
agents  by  a  stone  over  it,  then  the  jury  may  give  the  defend- 
ant damages. 

The  jury  did  award  the  defendant  damages.  There  was 
not  a  scintilla  of  evidence  to  justify  a  finding  that  the  plaintiff 
or  his  agents  did  purposely  conceal  the  hole  in  the  cellar,  or 
that  he  or  they  had  any  suspicion  that  there  was  such  a  hole. 
Nor  was  there  a  scintilla  of  evidence  that  the  plaintiff  knew 
that  the  house  was  infected  with  disease,  or  that  he  had  reason- 
able notice  of  it,  or  that  the  defendant's  household  were  made 
ill  by  such  disease.  Upon  both  points,  I  shall  collate  all  the 
evidence.  First,  as  to  the  hole  in  the  cellar.  The  defendant 
swore  that  he  had  never  any  conversation  with  the  plaintiff 
about  the  hole ;  and  that  he  first  saw  the  hole  about  a  week 
after  he  moved  in  ;  he  discovered  it  in  cleaning  the  cellar  ;  it 
was  concealed  by  a  stone  and  rubbish,  and  the  ooze  from  the 
waste-pipe  from  the  water-closet  almost  filled  the  hole ;  that 
the  rubbish  so  covered  the  hole  that  it  could  not  be  seen  before 
the  cellar  was  cleaned,  as  the  cellar  was  in  a  generally  dirty 
condition  ;  that  on  sweeping  it  out,  a  smell  was  discovered,  and 
on  lifting  the  stone  the  cause  of  the  smell  was  ascertained  ; 
that  the  hole  could  not  possibly  be  seen  till  the  rubbish  had 
been  removed.  It  appeared  also  that  the  house  had  been 
vacant  from  May  1  till  November  1;  that  for  several  years 
prior  to  the  1st  of  May,  it  had  been  occupied  by  a  Dr. 
Kearney,  who  left  on  bad  terms  with  the  plaintiff,  and  who 
was  examined  as  a  witness  for  the  defendant.  There  is  not  in 
the  whole  case  another  word  respecting  the  hole  in  the  cellar, 
or  the  plaintiff's  knowledge  that  it  wras  there*  How,  therefore, 
could  the  jury  find  from  the  evidence,  that  the  plaintiff  per- 
sonally, or  by  the  hand  of  his  agents,  had  purposely  concealed 
the  hole?  It  does  not  remove  the  error  that  the  judge  said, 
when  the  instruction  was  asked  for,  "  in  case  the  evidence  sus- 
tains the  proposition."  lie  still  left  it  to  the  jury  to  find,  if 
they  chose,  though  there  was  no  evidence  to  support  the  find- 
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ing,  that  the  plaintiff  had  been  guilty  of  fraudulent  conceal- 
ment. This  was  sufficient  to  warrant  the  reversal  of  the  judg- 
ment. 

As  to  the  house  having  been  infected  with  disease,  to  the 
knowledge  of  the  plaintiff,  and  as  to  the  suffering  of  the  de- 
fendant's family  or  household  therefrom,  the  evidence  was  the 
following :  near  the  back  parlor,  in  which  the  defendant  and 
his  wife  slept,  there  was  a  pantry,  and  whenever  the  pantry 
door  was  opened  there  was  a  bad  stench,  which  required  a  dis- 
infectant to  counteract  it,  and  which  compelled  them  to  leave 
the  windows  open  for  ventilation,  and  to  have  the  pantry  fre- 
quently scrubbed ;  there  was  also  a  bad  smell  on  the  third 
floor,  and  a  bad  smell  in  the  water-closet,  though  that  was  not 
so  much  noticed ;  the  defendant  stopped  up  the  flues,  to  pre- 
vent the  exhalations  from  the  cellar  from  coming  up  into  the 
living  rooms ;  this  last  statement  must  be  taken  in  connection 
with  another  to  the  effect  that  the  flues  were  stopped  because 
the  furnace  could  not  be  used.  The  defendant's  wife  said  that 
after  moving  in,  she  noticed  an  odor  in  the  back  parlor,  and  in 
a  sink  which  was  in  a  hall-room  on  the  third  floor ;  there  was 
an  odor  of  sewer  gas  in  the  closet  in  the  back  parlor  ;  a  Dr. 
Reynolds  swore  that  he  had  detected  a  smell  of  sewer  gas  in 
the  house  whilst  visiting  a  patient  there  ;  a  gentleman  who 
came  to  the  house  with  the  defendant  as  a  boarder,  and  who 
was  sick  when  he  came,  died  in  the  house  of  a  malarial  disease ; 
and  Dr.  Reynolds  thought  that  the  malady  of  the  patient  whom 
he  attended,  might  be  ascribable  to  sewer  gas.  This  was  all 
the  evidence  which  bore  on  the  infection  of  the  house  with 
disease  emanating  from  the  sewer  or  drains.  Dr.  Kearney,  the 
former  occupant  of  the  house,  a  witness  hostile  to  the  plaintiff, 
was  not  interrogated  as  to  the  prevalence  of  sewer  gas  during 
the  period  of  his  tenancy,  nor  was  any  question  put  to  Mary 
Moore,  the  servant  of  the  defendant,  or  to  Susan  Thompson,  a 
boarder  with  him,  as  to  sewer  gas  in  the  house.  The  defend- 
ant said  his  wife  was  sick  whilst  living  in  the  house,  but  no 
evidence  was  given  as  to  the  nature,  or  the  cause,  of  the  dis- 
ease ;  he  also  said  that  his  children  did  not  get  down,  but  were 
under  treatment,  though  he  did  not  state  what  they  were  under 
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treatment  for.  Though  there  was  no  evidence  upon  the  sub- 
ject, the  jury  must  have  assumed  that  the  sickness  of  all  was* 
caused  bj  sewer  gas.  The  failure  of  the  defendant  to  show 
what  the  ailment  was  is  significant ;  and  when  he  did  not  prove 
what  would  have  been  of 'the  greatest  importance  to  his  cause 
if  the  fact  had  actually  been  as  he  desired  the  jury  to  believe 
it  was,  instead  of  their  presuming  that  the  sickness  was  occa- 
sioned by  sewer  gas,  the  contrary  was  the  presumption  that 
ought  to  have  been  drawn  by  the  jury.  Certain  it  is  that  there 
was  no  evidence  that  the  plaintiff  himself,  his  wife,  or  his 
children,  were,  any  of  them,  sick  from  the  effect  of  sewer  gas. 

Upon  this  evidence,  how  is  the  submission  to  the  jury  of 
the  question  as  to  whether  or  not  the  defendant's  family  or 
household  was  made  sick  by  sewer  gas  to  be  justified  ?  The 
court  had  very  properly  thrown  out  of  the  case  the  defendant's 
claim  for  injury  to  his  boarding-house  business,  for  there  was 
no  evidence  to  support  it,  and  the  question  that  was  submitted 
referred  simply  to  the  damages  caused  by  illness  produced  by 
sewer  gas.  Assuming  that  the  illness  of  the  boarder  Calhoun 
was  occasioned  by  the  mephitic  vapors  of  the  house,  how  could 
the  defendant  recover  damages  for  the  sickness  of  a  boarder  ? 
The  fact  that  a  boarder  became  sick  was  admissible  in  evi- 
dence, to  show  that  the  house  was  dangerous  to  health,  but  it 
could  not  be  an  item  of  the  defendant's  damages. 

Furthermore,  there  was  no  evidence  whatsoever  to  show 
that  the  plaintiff  knew,  or  had  reasonable  notice,  that  the 
house  was  infected  with  disease.  The  defendant  and  his  wife 
went  through  the  house  before  they  hired  it,  and  they  did  not 
discover  the  smell  of  sewer  gas.  If  they  did  not  how  is  it  to 
be  presumed  that  the  plaintiff  did?  The  defendant  proved 
that  the  foul  odors  came  from  a  pantry  next  to  the  back  parlor, 
and  from  a  sink  in  a  hall  room  on  the  third  floor.  Is  it  to  be 
presumed  that  the  plaintiff,  before  the  house  was  let,  had  gone 
into  the  pantry  and  into  the  hall  room  ?  Why  is  not  the  pre- 
sumption just  as  strong  that  the  defendant,  in  his  examination 
of  the  house,  had  nosed  the  stench  in  both  places  ?  It  is  also 
in  evidence  that  the  smell  from  the  hole  in  the  pipe  in  the 
cellar  was  discovered  by  the  defendant  after  the  cellar  had 
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been  swept  and  cleaned,  and  that  the  hole  could  not  have  been 
discovered  before.  How  then  could  knowledge  of  that  be 
fairly  imputed  to  the  plaintiff?  It  is  true  that  the  defendant 
says  that  when  they  looked  over  the  house,  the  shutters  were 
partly  closed,  but  it  does  not  require  light  to  enable  one 
to  smell.  Dr.  Kearney,  the  former  tenant,  said  nothing  of 
sewer  gas,  and  there  is  not  a  word  of  evidence  that  the  de- 
fendant ever  complained  to  the  plaintiff  of  the  exhalations 
from  the  pipes  or  drains.  There  was  nothing,  therefore,  to 
sustain  a  finding  that  the  plaintiff  had  notice  that  the  house 
was  infected  with  disease,  and  it  was  error  to  submit  the  ques- 
tion to  the  jury. 

I  think  the  learned  judge  also  erred  in  instructing  the 
jury  that  the  plaintiff  was  presumed  to  know  the  condition  of 
the  house. 

The  judge  said,  if  Jackson  represented  the  house  to  be  in 
good  repair,  Odell  had  a  good  right  to  rely  upon  it,  and  it  is 
no  answer  to  say  that  he  did  not  know,  because  it  is  a  repre- 
sentation of  a  fact  which  was  presumed  to  be  within  his  own 
knowledge.  If  I  represent  for  some  purpose  that  I  have  got 
$100  in  my  pocket  as  my  own,  and  obtain  credit  upon  the 
strength  of  that  representation,  and  it  turns  out  that  I  do  not 
have  §100,  it  is  a  false  representation,  and  it  is  no  excuse  that 
I  do  not  know  the  fact,  because  it  is  a  fact  which,  it  is  pre- 
sumed, is  within  my  own  knowledge,  and  it  is  a  misrepresenta- 
tion which  you  have  a  right  to  rely  on  as  being  within  my 
own  knowledge.  So  with  regard  to  Mr.  Jackson  ;  ft  being  his 
property,  he  residing  next  door,  he  would  be  presumed  to  have 
knowledge  of  the  particular  condition  of  these  premises,  see- 
ing that  they  had  been  vacant  for  six  months  ;  and  it  is  no  de- 
fense, if  you  find  they  were  out  of  repair,  that  he  did  not  know 
it. 

Although  the  illustration  given  by  the  learned  judge  was 
correct  as  an  abstract  proposition,  it  was  not  at  all  applicable  to 
the  facts  of  this  case,  and  was  calculated  to  mislead  the  jury. 
There  are  undoubtedly  instances  in  which  the  law  imputes 
knowledge  to  a  person  who  makes  an  affirmation  respecting  the 
subject  of  a  negotiation,  and  will  hold  him  accountable  for  the 


NEW  YORK— DECEMBER,   1880.  377 

Jackson  t>.  Odell. 

truth  of  his  representation.  These  are  cases  in  which  the 
means  of  knowledge  lie  exclusively  or  peculiarly  within  his 
reach.  He  will  also  be  liable  where  he  makes  a  representation 
concerning  an  article,  and  no  opportunity  for  examination  is 
given  to  the  other  party.  So,  where  a  person  professes  to 
know  a  matter  of  which  he  has  no  knowledge,  and  speaks  in 
such  a  way  as  to  lead  one  dealing  with  him  to  believe  that  he 
knows  whereof  he  speaks,  he  is  answerable  if  his  statement 
proves  to  be  untrue,  though  he  was  not  aware  that  it  was  un- 
founded. But  the  facts  of  this  case  required  the  application 
of  an  entirely  different  principle  from  that  which  was  laid 
down.  It  is  not  true  that  a  landlord  is  presumed  by  law  to 
know  the  peculiar  condition  of  all  the  houses  lie  o\vns,  nor 
is  such  a  presumption  created  by  the  fact  that  he  lives  next 
door  to  the  house  which  he  is  letting,  or  by  the  fact  that  the 
house  has  been  vacant  for  any  period,  long  or  short.  He  has 
not  any  peculiar  or  exclusive  means  of  knowledge  respecting 
its  condition  ;  that  is,  there  is  no  legal  presumption  that  he  has, 
though  there  may  be  instances,  of  course,  in  which,  as  matter 
of  fact,  he  does  possess  exclusive  or  peculiar  information. 
Furthermore,  the  house  was  examined  by  the  defendant  before 
he  hired  it,  and  both  parties  had  the  same  opportunity  to  dis- 
cover such  defects  as  were  open  to  observation.  A  represen- 
tation that  a  defect  which  was  visible  to  any  ordinary  observer, 
did  not  exist,  would  give  the  defendant  no  right  to  rescind  the 
lease.  As  to  defects  which  ordinary  observation  would  not  de- 
tect, the  defendant  might  very  properly  rely  on  the  plaintiffs 
assurance  that  the  house  was  in  good  order.  If  it  should  ap- 
pear that  the  plaintiff  led  the  defendant  to  believe  that  he  was 
speaking  of  a  matter  within  his  own  knowledge,  when  he  said 
tije  house  was  in  good  order,  fraud  would  have  been  imputed 
by  the  law  to  the  plaintiff,  if  the  house  were  not  in  good  order. 
L»ut  if  the  defendant  had  no  right  to  suppose  that  the  plaintiff 
\vas  speaking  of  the  condition  of  the  house  as  a  fact  within  his 
own  knowledge,  then  fraud  could  not  be  charged  upon  the 
plaintiff,  though  the  house  was  not  as  the  plaintiff  represented 
it.  Where  the  lan^ua^e  mis-lit  be  understood  either  as  the  ex- 
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pression  of  an  opinion  or  as  a  statement  of  a  fact  within  the 
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knowledge  of  the  speaker,  it  is  for  the  jury,  and  not  for  the 
court,  to  say  whether  the  person  to  whom  it  .was  addressed  had 
a  right  to  place  the  latter  construction  upon  it,  and  to  rely 
upon  it  as  a  positive  guaranty  that  the  fact  was  as  stated.  Aside 
from  the  smell  of  sewer  gas,  and  the  hole  in  the  cellar,  the  de- 
fects in  the  house  of  which  the  defendant  complained,  and  the 
only  defects  in  the  building  to  which  he  called  the  attention  of 
the  landlord,  were,  first,  that  the  boiler  and  the  wash-tubs 
leaked  ;  and  secondly,  that  the  heater  was  inadequate,  and  that 
it  needed  repairing.  The  plaintiff,  when  notified  of  these 
defects,  sent  mechanics  to  remedy  them.  These  were  latent  de- 
fects, and,  as  lhave  already  said,  there  is  no  legal  presumption 
that  they  were  known  to  the  landlord.  It  shocks  common  sense 
to  say  that  a  landlord  is  conclusively  presumed  to  know  of  every 
leak  in  every  wash-boiler  in  every  house  he  owns  which  is  in 
proximity  to  his  own  abode.  The  judge,  instead  of  giving  the 
instruction  I  have  quoted,  should  have  left  it  to  the  jury  to 
say  whether  the  plaintiff  knew  the  house  to  be  in  bad  order, 
and,  if  he  did  not,  whether  the  defendant  had  a  right  to  take 
the  plaintiff's  statement  as  an  affirmation  by  the  plaintiff  that 
he  personally  knew  the  house  to  be  in  good  order.  If  the  jury 
had  answered  either  question  in  the  affirmative,  the  defendant 
would  have  been  entitled  to  a  verdict,  if  the  house  had  been 
proved  to  have  been  in  bad  order,  and  if  the  defendant  had 
acted  with  sufficient  promptitude  in  abandoning  the  premises. 

The  charge  was  not  excepted  to  on  this  point,  but  never- 
theless, a  new  trial  should  be  granted.  This  seems  to  me  to  be 
a  peculiar  case.  On  reading,  with  great  care,  all  the  evidence, 
I  am  satisfied  that  the  defense  was  utterly  without  merits. 
Testimony  which  was  not  only  irrelevant  and  immaterial,  but 
of  a  character  likely  to  prejudice  the  minds  of  the  jury,  is  to 
be  found  in  all  parts  of  the  printed  case,  and  the  result  is  to  be 
seen  in  the  verdict,  which  not  only  deprived  the  plaintiff  of 
his  rent,  but  gave  judgment  for  damages  against  him,  though 
I  have  been  unable  to  discover  what  the  damages  are  for. 

The  judgment  and  the  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
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Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HUGH  THOMPSON,  Respondent,  against  LAWRENCE  FINN,  Ap- 
pellant. 

(Decided  December  6th,  1880.) 

In  an  action  to  recover  damages  for  a  personal  injury,  where  the  defendant 
fails  to  appear  at  the  trial,  the  court  has  no  power  to  order  a  reference  ; 
the  issues  should  be  tried  by  the  court  either  with  or  without  a  jury. 

APPEAL  from  an  order  of  this  court,  denying  a  motion  to 
vacate  a  judgment  for  irregularity,  and  granting  it  on  other 
grounds,  and  upon  terms. 

The  action  was  brought  to  recover  damages  for  a  personal 
injury.  The  defendant  having  made  default  upon  the  trial,  a 
reference  was  ordered  to  assess  the  plaintiffs  damages.  The 
referee  having  reported  and  a  judgment  having  been  entered 
thereon,  a  motion  was  made  to  set  aside  said  judgment  fur  ir- 
regularity, and  among  the  grounds  specified  was  :  "  That  an  or- 
der of  reference  to  assess  damages  in  an  action  for  a  personal 
injury  was  illegal  and  improper." 

This  motion  was  denied  as  to  the  ground  of  irregularity, 
and  was  granted  upon  other  grounds,  as  a  matter  of  favor  and 
upon  terms.  From  the  order  entered  upon  the  motion  the  de- 
fendant appealed. 

W.  II.  Townley,  for  appellant. 
Spencer  L.  Hillier,  for  respondent. 

YAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — I  do 
not  suppose  that  it  needs  any  reference  to  the  Code  to  establish 
the  proposition  that  this  is  an  action  triable  by  a  jury. 
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Section  1008  of  the  Code  provides  as  follows  :  "  In  an 
action  triable  by  a  jury,  if  the  parties  waive  the  trial  by  a  jury, 
of  the  issue  of  fact,  the  action  must  be  tried  by  the  court 
without  a  jury :  unless  a  reference  is  directed  in  a  case  pre- 
scribed by  law." 

Section  1009  provides :  "  A  party  may  waive  his  right 
to  the  trial  of  the  issue  of  fact  by  a  jury,  in  any  of  the 
following  modes  :  1.  By  failing  to  appear  at  the  trial." 

In  the  case  at  bar,  it  being  an  action  triable  by  a  jury,  the 
defendant  waived  his  right  to  a  trial  by  jury  by  failing  to  ap- 
pear at  the  time,  and  the  issues  must  be  tried  by  the  court  with- 
out a  jury,  unless  a  reference  is  ordered  in  a  case  prescribed  by 
law. 

The  cases  prescribed  by  law  in  which  references  can  be 
ordered  in  actions  triable  by  a  jury  are  found  in  section  1013, 
which  provides  as  follows :  "  The  court  may  of  its  own 
motion  or  upon  the  application,,  of  either  party  without  the  con- 
sent of  the  other  direct  the  trial  of  the  issues  of  fact  by  a 
referee,  where  the  trial  will  require  the  examination  of  a 
long  account  on  either  side,  and  -will  not  require  the  decision 
of  difficult  questions  of  law." 

As  the  case  at  bar  does  not  fall  within  this  provision,  it 
follows  that  the  court  had  no  power  to  order  a  reference,  but 
should  have  tried  the  issues  either  with  or  without  a  jury. 

The   motion  to  vacate  the  judgment  upon  the  ground  of  ir- 
regularity should  have  been  granted. 

The  default  taken  at  the  trial  term  still  remains,  and  the 
plaintiff  may  produce  his  proof  before  the  court  at  any  time. 

The  objection  that  no  notice  of  trial  was  filed,  is  met  by  the 
affidavit  of  counsel  that  it  was  filed  with  proof  of  service. 

Order  reversed,  and  motion  granted  to  vacate  judgment, 
with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  YAN  HOESEN,  J.,  concurred. 
Order  reversed,  and  judgment  vacated,  with  costs. 


NEW  YOEK— DECEMBER,   1880.  381 

Odell  v.  Mulry. 


JACOB   ODELL,   Respondent,   against    JAMES    MULRY   et   al., 

Appellants. 

(Decided  December  6th,  1880.) 

Where,  by  an  assignment  of  a  contract  for  work  which  has  been  partially 
performed  by  the  assignor,  the  assignee  assumes  debts  incurred  by  the 
assignor  in  the  execution  of  the  contract,  to  the  extent  of  a  specified  sum, 
and  no  more,  and  afterwards  pays  more  than  that  amount  of  such  debts, 
without  paying  the  whole,  the  creditors  remaining  unpaid  have  no  right 
of  action  against  the  assignee.  Even  a  promise  by  him  to  pay  a  specific 
claim,  being  without  consideration,  is  not  binding  upon  him. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

Previous  to  April,  1869,  one  P.  C.  Shanahan  had  made  a 
contract  with  the  Long  Island  Railroad  Company  for  the  con- 
struction of  a  branch  railroad,  and  had  commenced  and  carried 
on  work  under  it  until  his  death. 

On  the  16th  of  July,  1869,  the  administrator  of  said  Shan- 
ahan made  an  assignment  of  said  contract  to  the  defendant 
Mulry,  which  assignment  contained  the  following  provisions  : 
"  And  it  is  further  understood  and  agreed  that  said  Mulry  shall 
not  in  any  manner  be  bound  for,  nor  does  he  assume  to  pay 
any  debts  or  liability  arising  out  of  said  contract,  other  than 
such  as  may  have  been  incurred  for  labor  done  in  the  prosecu- 
tion of  the  work,  or  necessary  material  furnished  therefor. 
And  in  assuming  to  pay  for  claims  for  such  labor  and  material 
which  remain  unpaid,  it  is  understood  and  agreed  that  he  shall 
not  be  under  any  obligation  to  pay  a  sum  exceeding  ten 
thousand  dollars,"  &c. 

The  plaintiffs  having  sold  and  delivered  sugar  and  molasses 
to  Shanahan  in  his  life-time,  this  action  was  brought  against  the 
defendant  Mulry  and  the  administrator  of  Shanahan.  The 
defendant  Mulry  upon  the  trial  proved  that  he  had  paid  within 
a  few  days  after  the  assignment  a  sum  largely  exceeding 

),000  for  labor    done  in    the    prosecution   of    the    work 
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under  the  contract  and  for  necessary  material  furnished  there- 
for. The  plaintiffs  proved  subsequent  to  this  time  a  promise 
to  pay  their  claim.  A.  verdict  having  been  rendered  for  the 
plaintiff,  from  the  judgment  entered  thereon,  this  appeal  was 
taken. 

H.  B.  Townsend,  for  appellant. 
C.   W.  Seymour,  for  respondent. 

YAN  BKUNT,  J. — [After  stating  the  facts  as  above.] — In  the 
foregoing  statement  of  the  case  I  have  not  attempted  to  em- 
brace all  the  testimony  relating  to  questions  raised  upon  this 
appeal,  but  have  simply  confined  myself  to  such  as  presented 
the  question  which  it  seems  to  me  is  decisive  of  this  appeal. 

By  the  agreement  of  assignment  Mulry  assumed  debts 
which  had  been  incurred  in  the  execution  of  the  contract  to  the 
extent  of  ten  thousand  dollars  and  no  more,  and  that  amount 
he  paid  out  in  a  very  few  days  after  the  assignment,  without 
being  able  to  pay  the  whole  amount  of  such  debts. 

The  creditors*  remaining  unpaid  had  no  right  of  action 
against  Mulry  after  he  had  paid  under  the  assignment  all  that 
he  had  agreed  to  pay. 

It  is  true  that  no  specific  creditors  are  named  in  the  assign- 
ment, but  a  specific  class  is  named  and  the  assignee  expressly 
limits  his  liability  to  the  payment  of  those  claims  to  a  certain 
sum,  and  I  know  of  no  rule  of  law  which  prohibited  him  from 
so  doing.  He  was  not  bound  to  pay  all  the  debts  incurred  in 
the  completion  of  the  contract  if  the  assignment  was  not  worth 
such  a  sum,  and  no  parol  evidence  can  engraft  upon  that  assign- 
ment any  greater  liability  than  has  been  assumed  by  the 
assignee.  Even  if  the  assignee  did  say  that  he  would  pay  the 
plaintiff's  claim,  not  being  under  any  obligation  to  do  so,  not 
having  received  any  consideration  for  the  promise,  it  was  not 
binding  upon  him.  I  have  failed  to  see  the  application  of  the 
numerous  authorities  cited  by  the  counsel  for  the  respondents, 
as  the  propositions  which  they  are  cited  to  sustain  do  not  arise 
in  this  case. 
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The  judgment  must  be  reversed  and  a  new  trial   ordered, 
costs  to  the  appellant  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HENRY  YAN  SCHAICK,  Respondent,  against  FRANZ  SIGEL,  Ap- 
pellant. 

(Decided  December  6th,  1880.) 

Where  the  register  of  the  city  of  New  York  makes  and  certifies  to  an  er- 
roneous return  to  a  written  requisition  for  a  search  in  his  office,  he  is 
guilty  of  "  misconduct  or  neglect  in  office,"  within  section  549  of  the  Code 
of  Civil  Procedure,  and  is  therefore  liable  to  arrest  in  an  act  ion  to  recover 
damages  for  such  erroneous  return,  although  he  did  not  personally  make 
the  search  or  personally  certify,  and  although  the  search  was  in  fact 
made  by  one  of  his  searchers  who  was  designated  to  make  it  by  the  party 
making  the  requisition. 

Where  a  plaintiff  has  been  damnified  by  a  wrongdoer,  he  must  see  to  it 
that  his  loss  is  not  swollen  by  any  act  of  omission  or  of  commission  on 
his  part  ;  but  he  is  not  called  upon  to  do  an  act  which  will  not  affect  his 
own  damages,  though  it  would  be  of  service  to  the  wrongdoer. 

APPEAL  from  a  judgment  of  the  court,  entered  upon  find- 
ings by  the  judge  on  a  trial  without  a  jury. 

This  action  was  brought  to  recover  damages  alleged  to  have 
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been  sustained  by  the  plaintiff  from  the  negligence  of  the  de- 
fendant, as  register  of  the  city  and  county  of  New  York,  in 
making  an  erroneous  return  to  a  requisition  for  a  search  in  his 
office.  The  requisition  was  made  by  the  plaintiff's  attorney 
in  February,  1874,  for  a  search,  amongst  other  things,  for 
mortgages  of  record  upon  or  affecting  a  certain  piece  of 
real  property  in  the  city  of  New  York,  made  by  George  II. 
Scott,  from  January  20,  1874,  to  the  date  of  the  return. 
Upon  the  requisition  the  plantiff  s  attorney  wrote  :  '•  De 
Grove.  Wanted  immediately,"  thereby  intending  to  inform 
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the  register  that  he  desired  one  De  Grove,  an  experienced 
searcher  in  the  office,  to  make  the  search,  and  imme- 
diately. The  requisition  was  accordingly  delivered  to  De 
Grove,  who  by  mistake  omitted  to  find  and  note  upon  the 
return  a  mortgage  of  George  II.  Scott  to  Edmund  Coffin,  Jr , 
for  $2,500  and  interest,  recorded  January  21,  1874:.  The 
return,  after  stating  certain  conveyances,  but  not  the  Coffin 
mortgage,  concluded  as  follows  : 


"  Nothing  else  found. 
Feby.  26,  1874,  9  A.  M.  )  ^ 

"     28,       "  "          f  L 


D.  LENNOX, 

Ass't.  Dep.  Keg." 

The  defendant  had  personally  nothing  to  do  with  the  mat- 
ter. 

Relying  upon  the  correctness  of  this  search  and  certificate, 
by  which  it  appeared  that  a  proposed  loan  from  the  plaintiff  to 
said  George  H.  Scott  upon  the  security  of  a  mortgage  on  the 
said  property  would  be  a  first  mortgage  on  the  premises,  the 
plaintiff  loaned  to  Scott  the  sum  of  $1,000,  as  security  for 
which  Scott  executed  a  mortgage  of  the  property  to  the  plaint- 
iff, which  was  immediately  recorded  in  the  register's  office,- 
February  28,  1874.  Neither  the  plaintiff  nor  his  attorney 
had,  before  the  making  of  this  loan,  any  notice  of  the  prior 
mortgage  to  Coffin. 

In  October,  1875,  the  plaintiff  commenced  an  action  of 
foreclosure  of  his  mortgage  against  George  H.  Scott  and  his 
wife,  and  on  December  17,  1875,  obtained  a  judgment,  but 
proceeded  no  further  therein.  January  20, 1876,  Edmund  Cof- 
fin, Jr.,  commenced  a  foreclosure  action  on  his  mortgage,  mak- 
ing the  plaintiff  in  this  action  a  party  defendant  therein,  and 
on  May  1,  1875,  a  judgment  of  foreclosure  was  entered,  under 
which  the  property  was  sold,  and  was  purchased  by  the  plain- 
tiff in  this  action  for  $4,000.  There  remained,  after  satisfying 
the  judgment  in  favor  of  Coffin,  a  surplus  of  $1,530.11,  which 
was  applied  to  the  payment  of  the  plaintiff's  mortgage. 
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The  complaint  in  the  action  alleged  that  through  the  negl 
gence,  carelessness  and  unskillfulness  of  said  defendant  and  of 
his  clerks  and  searchers,  the  said  mortgage  to  Edmund  Coffin, 
Jr.,  was  omitted  from  the  return.     This  allegation  was  denied 
by  the  answer. 

Upon  the  trial  a  jury  was  waived  by  consent.  At  the  close 
of  the  plaintiff's  evidence  the  defendant  moved  for  a  dismissal 
of  the  complaint,  which  was  denied.  He  then  moved  for  an 
order  that  the  complaint  be  amended  by  striking  out  of  it  all 
allegations  of  personal  negligence,  carelessness  or  unskillful- 
ness  on  the  part  of  the  defendant,  and  particularly  by  amend- 
ing the  allegation  above  referred  to,  so  that  the  clause  quoted 
would  read  :  "  through  the  negligence,  carelessness  and  unskill- 
fulness of  the  defendant's  clerks  and  searchers,  the  said  mort- 
gage," &c. ;  which  motion  was  also  denied.  The  judge  de- 
cided in  favor  of  the  plaintiff  (See  opinion  reported  58  How. 
Pr.  211);  and  upon  the  judge's  findings  judgment  for  the 
plaintiff  was,  entered.  From  the  judgment  the  defendant  ap- 
pealed. 

Edward  Salomon,  for  appellant. — The  court  erred  in  refus- 
ing to  nonsuit  the  plaintiff,  in  denying  the  motion  to  amend 
the  complaint  so  that  it  conform  to  the  facts  proven  in  the 
case,  and  in  finding,  without  any  evidence  tending  to  sustain  it, 
and  contrary  to  the  admission  of  the  plaintiff'  s  counsel  at  the 
trial,  and  the  uncontradicted  testimony  of  the  case,  that  through 
the  negligence  of  the  defendant  personally  the  Coffin  mort- 
gage was  omitted  from  the  search.  By  the  allegation  charging 
the  defendant  with  personal  official  negligence,  the  complaint 
was  made  one  to  recover  damages  for  "  neglect  In  office^  under 
§  549  of  the  Code  of  Civil  Procedure,  which  makes  the  defend- 
ant liable  to  arrest  in  an  action  to  recover  damages  for  "  mis- 
conduct or  neglect  in  office."  That  section  does  not  contem- 
plate a  case  like  this,  where  the  defendant  is  personally  free 
from  all  blame,  but  where  a  statute  makes  him  liable  for  an 
error  or  mistake  of  a  subordinate. 

The  duty  to  cause  searches  to  be  made  is  a  statutory  duty. 
If  no  statute  existed  on  the  subject,  and  yet  the  defendant  had, 
VOL.  IX. -25 
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for  a  compensation,  undertaken  to  have  the  searches  made,  lie 
would  be  liable  for  any  mistake  of  his  subordinate  in  an  action 
on  the  contract,  not  in  an  action  of  tort  (distinguishing  Adsit 
v.  Brady,  4  Hill,  630  ;  Hover  v.  Barkhoof,  44  K  Y.  113). 
Under  the  statute  and  the  existing  facts  no  action  of  tort  could 
have  been  maintained  at  common  law,  but  only  an  action  of 
debt  on  the  statute,  for  a  statutory  liability. 

The  searcher,  De  Grove,  who  made  the  mistake,  was  selected 
by  the  plaintiff  to  make  the  search,  and  was  therefore  as  much 
the  plaintiff's  as  the  defendant's  agent,  and  the  defendant  is 
therefore  not  liable  for  his  mistake  (Blake  v.  Ferris,  5  N.  Y. 
48 ;  Pack  v.  The  Mayor,  &c.,  8  K  Y.  222,  225 ;  Kelly  v. 
The  Mayor,  &c.,  11  N.  Y.  432,  435,  436 ;  People  v.  Camp- 
bell, 82  N.  Y.  247). 

Plaintiff's  agent,  when  informed  of  the  existence  of  the 
prior  mortgage,  should  have  notified  the  defendant  at  once 
of  the  defect  in  the  search,  so  that  the  latter  might  have 
protected  himself  against  further  costs  and  damages,  which 
he  could  have  done  by  paying  off  the  Coffin  mortgage 
and  the  small  amount  of  costs  which  had  then  accrued. 
The  plaintiff  cannot  charge  the  defendant  with  the  fur- 
ther costs  in  that  foreclosure  suit,  and  the  amount  of  the 
judgment  should  be  accordingly  reduced  (Sedgwick  Damages, 
105-107 ;  Milton  v.  Hudson  River  Steamboat  Co.,  37  K  \ . 
210 ;  Wakeman  v.  Gowdy,  10  Bosw.  208). 

W.  A.  Beach,  for  respondent. — It  is  a  mistake  to  suppose 
that  a  principal  is  not  answerable,  in  tort,  for  want  of  skill, 
neglect,  or  fraud  of  his  servants  while  engaged  in  the  line  of 
their  employment  (Lee  v.  Village  of  Sandy  Hill,  40  N.  Y.  453, 
note  ;  Craig  v.  Ward,  3  Keyes,  387 ;  Bennett  v.  Judson,  21  N. 
Y.  238;  Walteman  v.  Dalley,  51  N.  Y.  27;  Hathaway  v. 
Johnson,  55  K  Y.  93,  96 ;  Claflin  v.  Frank,  8  Abb.  412). 
Public  officers,  acting  ministerially,  are  liable  for  negligence  or 
unskillf  ulness  in  discharge  of  their  duties  (Robinson  v.  Cham- 
berlain, 34  N.  Y.  389 ;  Olmsted  v.  Dennis,  77  Id.  378).  So, 
also,  an  administrative  officer  is  chargeable  with  the  misconduct 
or  negligence,  in  the  scope  of  their  employment,  of  those  em- 
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ployed  by  or  under  him,  voluntarily  or  privately,  and  who  are 
paid  by,  or  responsible  to  him  (Bassett  v.  Fish,  75  N.  Y.  303  ; 
Shepherd  v.  Lincoln,  17  Wend.  250).  This  doctrine  of  liabil- 
ity is  applicable  to  an  officer  employed  to  make  search  for  liens 
(Morange  v.  Mix,  44  N.  Y.  315).  The  defendant  is  liable,  in 
the  form  of  this  action,  under  the  act  of  July  21,  1853  (L.  1853, 
p.  1141).  Under  a  similar  act  applicable  to  the  clerk  of  the 
'city  and  county  of  New  York,  his  liability  for  a  neglect  of  the 
same  nature  as  that  charged  against  the  defendant,  has  been 
adjudged  (Kimball  v.  Conolly,  3  Keyes,  57). 

There  is  no  plausible  ground  for  the  proposition  that  the 
searcher,  De  Grove,  who  made  the  mistake,  was  selected  by  the 
plaintiff  as  such,  and  he  was,  therefore,  as  much  the  plaintiff's 
as  the  defendant's  agent.  Besides,  it  was  the  deputy  regis- 
ter, and  not  De  Grove,  who  certified  to  the  correctness  of  the 
search.  If  necessary,  negligence  by  the  latter  officer  might 
well  be  argued. 

Plaintiff  was  under  no  obligation  to  purchase  the  Coffin  mort- 
gage, or  to  sell  under  his  decree,  subject  to  that  lien.  Had  he 
done  so,  it  does  not  appear  that  the  injury  he  sustained  would 
have  been  modified.  But  the  case  does  not  fall  within  the 
doctrine,  requiring  one,  suffering  injury  from  the  act  of  an- 
other, to  make  reasonable  effort  to  diminish  its  extent.  The 
principle  imposes  no  obligation  to  incur  any  hazard,  or  assume 
unusual  risks  (Roberts  v.  White,  73  K  Y.  375,  380). 


HOESEN,  J.  —  The  search,  which  proved  to  be  errone- 
ous, was  made  by  De  Grove,  an  employe  of  the  defendant,  and 
its  correctness  was  certified  to  by  Lennox,  the  assistant  deputy 
register.  No  question  as  to  the  liability  of  the  defendant  for 
the  damages  caused  by  the  mistake  exists,  and  the  principal 
point  mooted,  is,  do  these  facts  make  the  defendant  guilty  of 
misconduct  or  neglect  in  office  ?  The  question  is  important, 
because  the  defendant's  liability  to  arrest  in  this  action  depends 
upon  the  answer.  The  language  of  the  statute  seems  to  me  to 
leave  no  doubt  upon  the  point.  It  declares  that  "  It  shall  be 
the  duty  of  the  register  to  cause  every  written  order  or  written 
requisition  for  search  to  be  made  without  delay,  and  to  be  cer- 
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tified  and  ready  for  delivery  within  twenty  days  from  the  re- 
ceipt of  such  written  order  or  requisition  by  him,  and  he  shall 
be  liable  for  all  damages  and  injuries  resulting  from  errors,  in- 
accuracies or  mistakes  in  his  return  so  certified  by  him."  It  is 
also  provided  that  his  deputy  and  assistant  deputy  shall  have 
the  same  powers  as  a  deputy  county  clerk.  It  is  obvious  that 
it  is  the  duty  of  the  register  to  cause  the  search  to  be  made  and 
certified.  The  search  must  be  correct,  for  there  is  a  penalty 
imposed  for  any  mistake  or  error.  If  it  be  the  duty  to  make 
the  search  correct,  any  failure  in  that  respect  is  a  neglect  of 
duty. 

The  act  provides  that  the  requisite  machinery  shall  be 
placed  in  the  register's  hands,  for  he  is  empowered  to  appoint 
searchers.  He  need  not  personally  search,  or  personally  certify, 
for  he  may  cause  the  work  to  be  done,  but  his  is  the  liability  if 
there  be  inaccuracy,  error  or  mistake.  He  has  the  unrestricted 
choice  of  his  subordinates,  and,  like  a  sheriff,  he  should  answer 
for  the  doings  of  his  assistants  in  the  line  of  their  duty.  The 
principle  which  would  excuse  the  defendant  from  arrest,  would 
extend  to  the  case  of  every  officer  whose  duties  are  partially 
performed  by  a  deputy,  or  by  clerks,  for  though  the  certificate 
should  be  given  by  his  own  hand,  the  officer  could  truly  say  in 
most  cases,  that  he  relied  upon  some  assistant  for  information 
as  to  the  matters  to  which  he  certified,  and  that  personally  he 
knew  frothing  of  the  error  for  which  the  injured  party  sought 
to  hold  him  answerable.  It  must  be  held  to  be  the  duty  of 
the  register  to  know  what  he  certifies  to  be  true,  and  to  be  a 
neglect  of  duty  to  certify  to  an  error  (Pickard  v.  Smith,  10  C. 
B.  K  S.  470). 

A  suggestion  to  the  register  that  the  plaintiff  would  be 
glad  to  have  the  requisition  given  to  De  Grove  (for  the  pencil 
memorandum  amounted  to  nothing  more  than  that),  does  not 
relieve  the  defendant  from  liability.  De  Grove  was  a  searcher 
appointed  by  the  defendant,  and  steadily  engaged  in  the  office, 
and  in  that  most  essential  rospect  this  case  differs  from  that  of 
De  Moranda  v.  Dunkln  (4  Term,  119),  where  the  sheriff  was 
held  not  to  be  responsible  for  the  act  of  a  special  bailiff  ap- 
pointed at  the  instance  of  the  plaintiff. 
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It  is  said  that  when  the  plaintiff  became  aware  that  the 
search  was  incorrect,  he  was  bound  to  communicate  that  fact  to 
the  defendant,  that  the  latter  might  have  bought  up  the  Coffin 
mortgage  before  the  costs  of  foreclosure  had  been  added  to  it. 
It  is  undoubtedly  true  that  the  plaintiff  was  under  obligation 
to  make  reasonable  exertions  to  prevent  the  increase  of  the 
damages  likely  to  fall  upon  himself,  and  thus  incidentally  to 
protect  the  defendant ;  but  it  was  not  his  duty  to  go  one  step 
further.  He  was  not  bound  to  know  that  the  defendant  could 
or  would  buy  or  settle  the  Coffin  mortgage,  and  he  is  not  to  suf- 
fer because  he  did  not  think  of  that  plan.  Where  a  plaintiff 
has  been  damnified  by  a  wrongdoer,  he  must  see  to  it  that  his 
loss  is  not  swollen  by  any  act  of  omission,  or  of  commission,  on 
his  part,  but  he  is  not  called  upon  to  do  an  act  which  will  not 
affect  his  own  damages,  though  it  would  be  of  service  to  the 
wrongdoer. 

o  9 

The  opinion  of  Judge  LARREMORE  states  the  facts  and  the 
law  so  clearly  that  I  think  it  unnecessary  to  say  more. 
The  judgment  should  be  affirmed,  with  costs. 


CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


PATRICK  DUNN,  Appellant,  against  CHARLES  W.  DURANT  et 
al.}  Respondents. 

(Decided  December  6th,  1880.) 

Where  a  complaint  has  been  dismissed  at  the  trial  on  the  ground  of  a 
variance  between  the  proof  and  a  particular  allegation  of  the  complaint, 
if,  upon  an  appeal  from  the  judgment  on  such  dismissal,  it  does  not 
appear  that  there  was  any  proof  to  show  that  the  defendant  had  been 
misled  by  it,  or  wherein  the  facts  proved  differed  from  the  facts  as 
averred,  (he  judgment  must  be  reversed  and  a  new  trial  granted  ;  the 
judgment  of  dismissal  should  not  be  alh'rmed  upon  the  ground  that  the 
evidence  given  did  not  establish  a  cause  of  action,  where  no  motion  was 
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made  at  the  trial  to  dismiss  the  action  for  failure  of  proof,  since,  upon 
such  a  motion,  the  proof  might  have  been  supplied. 

In  an  action  for  damages  for  personal  injuries  received  by  the  plaintiff  from 
falling  through  an  unguarded  and  unlighted  opening  in  the  floor  into  the 
cellar  of  the  defendants'  building,  where  the  evidence  shows  the  existence 
of  the  hole,  which  was  only  partially  guarded  by  a  rope,  attached  to  posts, 
and  also  shows  that  the  plaintiff  was  not  an  intruder  or  trespasser,  but  was 
there  with  the  consent  of  the  defendants,  it  seems,  that  it  would  be 
erroneous  to  dismiss  the  complaint  for  failure  of  proof,  and  that  the 
question  of  negligence  should  be  submitted  to  the  jury,  even  though  it 
was  not  proved  that  the  defendants  had  actual  notice  that  the  hole  was 
unguarded,  it  being  their  duty  when  they  suffered  persons  to  go  over  the 
building  to  securely  and  properly  guard  such  a  pitfall. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  from 
the  negligence  of  the  defendants.  The  facts  are  stated  in 

O      O 

the  opinion.  Upon  the  trial,  at  the  close  of  the  plaintiff's 
evidence,  the  defendants  moved  to  dismiss  the  complaint 
on  the  ground  that  there  was  a  variance  in  the  proof  from 
what  was  alleged  in  the  third  allegation  in  the  complaint, 
and  the  court  thereupon  dismissed  the  complaint,  and  judg- 
ment for  the  defendants  was  entered  on  the  dismissal.  From 
the  judgment  the  plaintiff  appealed. 

John  0.  Mott,  for  appellant. 

Carlisle  Norwood,  Jr.,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — It  appears  from  the 
case,  that  the  complaint  was  dismissed,  for  a  variance  between 
the  proof  and  the  third  allegation  of  the  complaint.  What 
this  alleged  variance  was,  does  not  appear.  It  has  not  been 
pointed  out  in  the  respondents'  points,  farther  than  the  general 
statement  that  the  plaintiff  failed  to  make  out  his  case  ;  that 
he  did  not  show,  as  alleged,  that  the  building  was  negligently 
and  carelessly  built,  inasmuch,  that  there  was  in  the  first  story 
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of  it,  an  unguarded,  unprotected  and  unliglited  hole  through 
the  floor  opening  to  the  cellar ;  but  this  refers  to  what  was  al- 
leged in  the  second,  and  not  in  the  third  allegation  of  the 
complaint,  and  it  was  for  a  variance  between  the  proof  and 
the  third  allegation,  that  the  dismissal  of  the  complaint  was 
asked  for  and  granted.  The  whole  of  the  respondents'  ar- 
gument in  answer  to  the  motion  for  a  new  trial  is  that  there 
was  a  failure  of  proof ;  that  there  was  no  evidence  to  sus- 
tain the  action.  There  is  an  obvious  difference  between 
a  failure  of  proof  and  a  variance.  A  failure  of  proof  is 
where  no  cause  of  action  whatever  has  been  proved ;  and 
a  variance,  where  either  a  cause  of  action  is  proved,  but 
not  the  one  averred  in  the  complaint ;  or  a  variance  between 
the  facts  as  proved,  and  the  facts  which  have  been  averred  as 
constituting  the  cause  of  action,  or  some  of  the  facts.  But 
even  the  existence  of  a  variance  is  not  material,  unless  it  has 
misled  the  adverse  party  to  his  prejudice ;  and  where  it  is 
alleged  that  he  has  been  so  misled,  that  fact  must  be  proved 
to  the  satisfaction  of  the  court,  and  the  proof  must  show 
in  what  respect  he  has  been  so  misled  (Catlin  v.  •  Gunter,  11 
N.  Y.  373,  374) ;  in  which  case,  it  is  said,  in  addition,  that  if 
an  allegation  is  unproved,  not  in  some  particular  or  particulars 
only,  ljut  in  its  entire  scope  and  meaning,  it  is  not  to  be 
deemed  a  case  of  variance,  but  a  failure  of  proof). 

If  there  is  a  variance,  and  the  defendant  proves  he  is  mis- 
led by  it,  it  is  not  a  matter  which  can  be  remedied  or  supplied, 
unless  an  amendment  to  the  complaint  is  allowed  ;  because  the 
proof  is  in,  and  it  shows  a  conflict  or  material  difference  be- 
tween the  facts  as  proved,  and  as  they  are  averred.  But  it  is 
otherwise  wljh  a  motion  is  made  to  dismiss  the  complaint  for 
a  failure  of  proof  ;  because  it  may  be  in  the  plaintiff's  power, 
as  it  frequently  is,  to  supply  the  proof,  when  he  is  advised  by 
a  motion,  or  by  the  views  of  the  court,  of  what  is  wanting  to 
make  out  his  cause  of  action.  We  cannot  affirm  the  judgment, 
upon  the  ground  that  the  evidence  given  did  not  establish  a 
cause  of  action  ;  for  no  motion  was  made  in  the  court  below  to 
dismiss  the  action  for  failure  of  proof  ;  and  we  do  not  know,  if 
such  a  motion  had  been  made,  but  that  the  proof  might  have 
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been  supplied.  As  the  cause  was  dismissed  on  the  ground  of 
variance,  and  without  any  proof  to  show  that  the  defendant 
had  been  misled  by  it,  or  wherein  the  facts  proved  differed 
from  the  facts  as  averred,  there  is  no  course  to  be  pursued 
except  to  grant  a  new  trial  for  dismissing  the  complaint  under 
such  circumstances. 

In  my  opinion,  however,  there  was  enough  in  the  evidence 
to  entitle  the  case  to  go  to  the  jury,  the  only  question,  in 
my  opinion,  being,  whether  there  was  a  proper  want  of  care 
and  caution  on  the  part  of  the  plaintiff,  in  going  over  the  floor, 
where  the  hole  was,  through  which  he  fell ;  and  which,  as  a 
question  of  co-operative  negligence  was,  in  my  opinion,  upon 
the  facts  disclosed,  a  question  for  the  jury  and  not  for  the 
court.  The  existence  of  a  hole  in  the  floor,  which  was  par- 
tially guarded  by  a  rope,  attached  to  posts,  but  a  portion  of 
which  was  left  unguarded  by  a  rope  or  otherwise,  was  shown. 
It  was  not  necessary  to  prove  that  the  owners  of  the  refinery 
had  actual  notice  that  the  hole  was  unguarded,  it  being  their 
duty,  when  they  suffered  persons  to  go  over  the  building,  to 
see  that  a  pitfall  like  this  was  securely  and  properly  guarded 
(Beck  v.  Carter,  68  N.  Y.  283  ;  Campv.  Wood,  76  *X.  Y.  92; 
Sassett  v.  Fish,  75  N.  Y.  303).  It  was  also  shown  that  the  plaint- 
iff was  not  an  intruder  or  trespasser  in  the  building,  but  that 
he  was  there  with  the  defendants'  consent,  engaged  in  getting 
the  tare  of  certain  hogsheads  of  sugar  for  the  person  who  had 
employed  him.  He  was  allowed,  by  one  of  the  employes  of 
the  defendants,  who  had  charge  of  the  defendants'  business,  to 
send  men  who  were  acting  under  him,  to  clean  the  sugar  out 
of  some  hogsheads  which  were  near  the  place  where  he  fell 
through  the  hole,  and  as  they  were  waiting  for  Wats  to  come 
up  the  river,  he  went  to  this  place  to  see  whether  the  men 
he  had  in  charge  would  go  down  town  or  stay  there,  and  it 
was  whilst  engaged  in  this  act,  whilst  he  wa3  passing  along 
the  floor,  behind  the  men,  that  he  fell  through  the  hole.  Un- 
der those  circumstances,  the  defendant  owed  a  duty  to  him 
and  to  all  others  allowed  to  go  over  this  part  of  the  premises:, 
to  have  this  hole  or  pitfall  properly  protected  or  guarded ;  and 
for  an  injury  arising  from  their  neglect  to  do  so,  to  a  person 
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who  liad  a  lawful  right,  under  the  circumstances,  to  go  over 
that  part  of  the  premises,  and  who  was  not  an  intruder  or  tres- 
passer, they  would  be  answerable.  The  case,  in  my  judg- 
ment, was  one  where  sufficient  was  shown  to  allow  it  to  go  to 
the  jury,  and  as  there  was  no  variance,  or,  if  any,  a  failure  to 
prove  that  the  defendants  had  been  misled  by  it,  a  new  trial 
should  be  granted. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  ordered. 


PATRICK  J.  GLEASON,  Respondent,  against  GEORGE  J.  AMS- 
DELL  et  al.,  Appellants. 

(Decided  December  6th,  1880.) 

A  master  is  answerable  for  the  negligence  of  one  whom  his  servant  employs 
by  his  authority,  to  aid  the  servant  in  the  master's  business  ;  and  it  is  not 
necessary  in  such  a  case  to  show  that  such  authority  was  expressly  given; 
but  it  may  be  implied  from  the  nature  of  the  business,  the  course  of 
trade,  and  all  the  circumstances  of  the  particular  case. 

While  a  truck  owned  by  the  defendants  was  standing  in  front  of  their  place 
of  business,  loaded  with  empty  barrels,  in  charge  of  their  driver,  he  was 
directed  by  B.,  one  of  their  chief  employes,  to  unload  it.  As  the  driver 
wanted  to  go  to  dinner,  he  asked  S.  to  unload  the  truck,  and  S.  pro- 
ceeded to  do  so,  B.  looking  on  from  a  window  S.  was  not  regularly 
employed  by  the  defendants,  but  was  accustomed  to  be  about  their  place, 
and  there  was  evidence  that  he  had  occasionally  done  work  there,  for 
whicli  lie  hud  sometimes  been  paid  by  B. .  and  at  other  times  by  one  of 
the  deiemlauts'  drivers.  In  unloading  the  truck  S.  pushed  the  barrels 
with  his  foot,  oil'  upon  the  sidewalk,  and  one  of  them,  falling  on  the  side- 
walk upon  an  end,  bounced  off,  and  struck  a  passer-by  who  was  on  the 
walk  near  the  curb,  knocking  him  down  and  injuring  him.-  Held,  that 
this  manner  of  unloading  the  truck  amounted  to  negligence  on  the  part 
of  S. .  causing  the  injury,  for  which  the  defendants  were  answerable. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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The  action  was  brought  to  recover  damages  for  a  personal 
injury  alleged  to  be  caused  by  the  negligence  of  the  defend- 
ants. The  facts  are  stated  in  the  opinion.  Upon  trial  before 
a  referee,  he  found  for  the  plaintiff,  and  upon  his  report, 
judgment  for  the  plaintiff  was  entered.  From  the  judgment 
the  defendants  appealed. 

CHARLES  P.  DALY,  Chief  Justice. — The  only  question  raised 
or  discussed  by  the  defendants,  upon  this  appeal,  is  whether 
the  relation  of  master  and  servant  existed  between  the  defend- 
ants and  Strube,  the  person  whose  negligence  was  the  cause  of 
the  injury.  The  defendants'  counsel  conceded,  upon  the  argu- 
ment, that  in  respect  to  the  question  of  contributory  or  co-operat- 
ing negligence,  the  finding  of  the  referee  was  conclusive,  and 
the  counsel  did  not  discuss  it. 

The  referee  finds  upon  the  law  applicable  to  the  facts,  that 
the  relation  of  master  and  servant  existed  between  Strube  and 
the  defendants  ;  that  they  are  answerable  for  the  injury  caused 
by  his  negligence;  and  in  my  opinion,  there  is  sufficient  in  the 
evidence  to  support  the  finding. 

Where  an  injury  arises  through  the  negligence  of  a  servant, 
acting  within  the  scope  of  his  authority,  the  act  of  the  servant 
is  deemed  the  act  of  the  master,  and  he  is  answerable  for  it. 
He  is  answerable  for  the  negligence  of  one  whom  the  servant 
employs  by  his  authority,  to  aid  the  servant  in  the  employment 
of  the  master's  business  ;  and  it  is  not  necessary,  in  such  a  case, 
to,show  that  such  authority  was  expressly  given ;  but  it  may 
be  implied  from  the  nature  of  the  business,  the  course  of  trade, 
and  the  circumstances  of  the  particular  case  ( Wanstall  v. 
Pooley,  6  Clark  &  F.  910,  n.;  Suydam  v.  Moore,  8  Barb.  358 ; 
Booth  v.  Mister,  7  Curr.  &  P.  66 ;  AUhorfv.  Wolfe,  22  N.  Y. 
355  ;  Shearman  &  Redfield  on  Negligence,  §§  70,  71.)  The 
act  which  Strube  was  engaged  in  doing,  the  unloading  of  the 
the  defendants'  truck,  which  was  in  front  of  the  defendants' 
brewery,  was  an  act  in  and  about  the  defendants'  bus- 
iness. One  of  the  defendants'  wagons  or  trucks,  loaded  with 
empty  beer  barrels,  was  in  front  of  the  defendants'  brewery  to 
be  unloaded ;  the  driver  of  the  truck,  who  was  in  their  employ- 
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ment,  directed  Strube  to  unload  the  truck  whilst  he — the  driver 
— went  into  an  adjoining  house,  to  get  his  dinner.  Strube  was 
not  one  of  the  defendants'  regular  employes ;  his  name  was 
not  on  their  pay-roll ;  but  there  was  sufficient  in  the  evidence, 
to  show,  that  he  was  one  of  that  class  of  persons  who  attend 
about  warehouses,  stores,  or  places  like  the  defendants'  brewery, 
ready  to  be  employed,  whenever  their  services  are  required 
as  laborers,  and  who  are  paid  specifically  or  by  the  hour  or 
otherwise,  for  the  incidental  or  occasional  work  which  they  do. 

There  was  conflict  upon  this  point ;  but  assuming,  as  we 
must,  from  his  decision,  that  the  referee  found  in  favor  of  the 
plaintiff,  upon  all  essential  matters  where  there  was  conflict, 
it  is  sufficient  to  state  that  it  appeared  on  the  part  of  the  plaint- 
iff by  the  testimony  of  Heinman,  a  witness  who  was  in  the 
defendants'  employ  at  the  time  of  the  accident,  that  Strube 
worked  for  the  defendants  and  got  paid  for  his  work ;  that  he 
was  paid  by  Buckley,  one  of  the  defendants'  employees,  who 
had  the  supervision  of  the  defendants'  books  in  which,  accord- 
ing to  his  own  testimony,  if  five  cents  was  paid,  it  was  entered, 
and  what  it  was  paid  for ;  and  that  nobody  could  be  paid  any- 
thing, who  was  in  the  defendants'  employ,  without  his  knowing 
it.  Heinman  also  testified  that  one  of  the  defendants'  drivers 
occasionally  gave  Strube  a  quarter  of  a  dollar ;  and  that  he  saw 
Strube  get  a  quarter  of  a  dollar  from  the  office.  The  defend- 
ants' general  manager,  Hyland,  on  his  cross-examination,  testi- 
fied as  follows  :  that  he  saw  Strube  moving  around  the  place, 
sleeping,  and  that  they  kicked  him  out ;  never  saw  him  do  any- 
thing; saw  him  move  barrels  ;  that  he  got  a  glass  of  beer  once 
in  a  while  ;  never  knew  him  to  get  any  money  from  the  book- 
keeper ;  that  he  was  not  entered  in  the  books  as  an  employe  ; 
saw  him  loafing  around  the  store. 

Taking  the  whole  of  this  evidence  together,  it  was  sufficient 
to  justify  the  conclusion  that  Strube  was,  as  I  have  said,  one 
of  those  incidental  or  day  laborers,  who,  as  is  common  in  this 
city,  and  in  all  large  commercial  places,  are  to  be  found  in 
stores,  warehouses,  or  establishments  like  the  defendants',  for 
such  work  as  they  can  get ;  who  are  called  in  when  their  as- 
sistance or  labor  is  needed  by  the  principals,  or  the  regular 
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employes  of  such  establishments ;  who  do  what  they  are 
directed  to  do,  and  arc  paid  for  it,  at  the  time,  either  by  the 
principals,  or  the  employes  who  call  upon  them.  For  the 
negligence  of  persons  so  employed  about  the  masters  business, 
the  master  is  answerable  ;  and  it  makes  no  difference  whether 
they  are  called  in  to  labor  by  the  master  or  by- his  servant 
— the  qu  stion  in  every  such  case  being,  whether  they  were, 
at  the  time,  acting  in  and  about  the  master's  business,  with  his 
authority.  This  may  be  implied  from  the  circumstances,  and 
could  be  implied  from  the  facts  found  by  the  referee,  in  this 
case,  in  respect  to  Strube.  The  proper  distinction  and  test 
was  pointed  out  by  Judge  DENIO,  in  Althorf  v.  Wolf  (22  N.  Y. 
365) ;  that  the  master  is  not  answerable  where  a  stranger,  with- 
out his  consent  or  knowledge,  and  notwithstanding  all  usual 
and  proper  precautions,  should  impertinently  interfere  in  the 
management  of  his  affairs  ;  or  where  the  injury  arises  from  the 
neo-limmce  of  the  servant  of  one  with  whom  he  has  contracted 

O     o 

to  do  a  particular  piece  of  work,  and  over  whom  he  has  no 
direction  or  control.  It  is  upon  distinctions  like  these,  that 
the  cases,  MULigan  v.  Wedge  (12  Ad.  &  El.  737);  Blake  v. 
Ferris  (5  N.  Y.  48) ;  were  decided,  upon  which  the  defendants 
rely.  In  Booth  v.  Mister  (7  Carr.  &  P.  66),  it  appeared  that 
the  servant  of  the  defendant,  who  was  in  the  defendant's  cart, 
and  whose  duty  it  wras  to  have  charge  of  the  cart,  had  given 
up  the  reins  to  another  person,  not  in  the  defendant's  employ- 
ment, who  was  driving,  wheu  the  collision  occurred ;  and  it 
was  held  that  the  master  was  answerable.  As  the  defendant's 
servant  was  in  the  cart,  said  Lord  ABINGER,  it  makes  no  dif- 
ference that  the  reins  were  held  by  another.  It  was  the  same 
as  if  held  by  the  servant  himself.  In  this  case,  the  point  taken 
was  substantially  the  same  as  the  one  relied  upon  here — that 
the  defendants  were  not  liable,  because  the  cart,  at  the  time  of 
the  accident,  was  driven  by  a  person  not  in  the  defendant's 
employment ;  and  as  the  defendant  was  held  to  be  liable,  it 
must  have  been  upon  the  ground  that  it  was  negligence  in  the 
defendant's  servant  to  give  up  the  reins  to  the  person  who, 
through  his  negligence  in  driving,  struck  the  plaintiff's  vehicle. 
In  the  present  case,  the  defendants'  driver  was  engaged  in  the 
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defendants'  business.  He  was  in  charge  of  the  truck,  in  front 
of  the  defendants'  place,  which  was  loaded  with  empty  beer 
barrels.  Buckley,  one  of  the  defendant's  employes,  came  to 
the  door,  and,  as  he  testified,  called  the  driver  to  unload  the 
truck ;  and  as  the  driver  wanted  to  go  to  dinner,  he  asked 
Strube  to  unload  it,  who  proceeded  to  do  so,  and  was  engaged 
in  doing  so,  when  lie  caused  the  accident,  by  the  negligent 
manner  in  which  he  threw  the  barrels  off,  upon  the  sidewalk. 
It  was,  if  there  was  any  substantial  difference,  a  more  excusable 
act,  on  the  part  of  the  driver  here  employed  in  his  master's 
business,  than  the  case  cited  of  surrendering  up  the  driving  of 
the  vehicle  of  which  the  defendant's  servant  was  in  charge,  to 
one  who  drove  it  negligently ;  and  if  the  master  was  held 
answerable  in  that  case,  1  fail  to  see,  why  the  master  should 
not  be  in  this.  "What  was  said  by  Baron  PARKE,  in  Joel  v. 
Morison  (6  Carr.  &  P.  501),  may  be  cited  in  illustration. 
"  If,"  he  said,  "  the  servant,  being  on  the  master's  business,  took 
a  detour  to  call  upon  a  friend,  the  master  will  be  responsible  ; 
or  if  he  was  going  out  of  his  way  against  his  master's  implied 
command,  when  driving  on  his  master" s  business,  he  would 
make  his  master  liable."  The  master  is  only  liable  when  the 
servant  was  acting  in  the  course  of  his  employment,  and  he 
distinguishes,  as  exempting  the  master,  the  surreptitious  taking 
away  of  the  cart,  by  the  servant,  not  upon  the  master's  busi- 
ness, but  upon  a  frolic  of  his  own.  In  this  case,  the  defend- 
ant's driver  was  in  charge  of  the  truck,  engaged  in  his  master's 
"business,  and  for  the  purpose  of  getting  his  dinner,  he  tempo- 
rarily left  it  in  charge  of  Strube,  directing  him  to  take  off  the 
load,  and  if  it  was  negligence  to  leave  the  unloading  of  it  to  a 
person  who  did  it  so  unskillfully  and  negligently  as  to  injure 
a  passer-by,  on  the  sidewalk,  the  negligence  of  the  driver  in 
doing  so,  is  the  negligence  of  the  master.  Strube  was  not  one 
impertinently  intruding  himself  in  the  management  of  the  de- 
fendants' business,  but  one  called  in  by  the  defendants'  servant 
to  do  an  act  necessary,  and  directed  to  be  done — the  unloading 
of  the  cart — and  that  there  was  nothing  unusual  or  objection- 
able in  Strube's  being  put  by  the  driver  to  do  so,  is  indicated 
by  the  fact  that  Buckley,  one  of  the  defendants'  chief  em- 
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ployes,  who  had  directed  the  cart  to  be  unloaded,  was  at  the 
window,  looking  at  what  Strube  was  doing,  when  the  accident 
happened. 

That  the  accident  happened  through  the  negligent  way  in 
which  Strube  unloaded  the  truck,  was  clearly  shown  by  the 
testimony  of  the  plaintiffs  witnesses.  It  was,  that  he  pushed 
the  barrels  off,  from  the  truck,  upon  the  sidewalk,  with  his 
foot ;  that  one  of  the  barrels  struck  the  sidewalk  upon  an  end, 
bounced  off,  and  struck  the  plaintiff's  son,  who  was  passing  by 
close  to  the  curb,  and  knocked  him  down,  the  barrel  rolling 
over  his  leg,  and  causing  the  injury  which  led  to  the  bringing 
of  the  action.  The  facts,  as  they  appear  by  the  testimony  of 
the  plaintiff's  witnesses,  warranted  the  finding  of  the  referee ; 
and,  in  my  opinion,  the  judgment  should  be  affirmed. 

J.  F.  DALY  and  YAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


WILLIAM  H.  BROOKS,  Respondent,  against  WILLIAM  M.  BAKER, 

Appellant. 

(Decided  December  6th,  1880.) 

A  guaranty  of  the  payment  of  rent  under  a  lease,  given  during  the  term 
created  by  the  lease  and  at  a  time  when  rent  which  has  become  due  is  in 
arrear,  by  which  the  guarantor  "  agrees  to  become  security  for  an  agree- 
ment of  lease,  ....  whereby  should  any  default  be  made  in  the  pay- 
ment of  said  rent "  the  guarantor  binds  himself,  his  heirs,  &c.,  "  to  pay 
any  deficiency  which  may  be  due,"  is  a  guaranty  for  the  payment  of  any 
rent  that  may  thereafter  become  due  and  payable  under  the  lease,  and  not 
for  the  payment  of  rent  already  due. 

APPEAL  from  a  judgment  of    this  court  entered   on  the 
verdict  of  a  jury. 
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The  action  was  brought  upon  a  guaranty  of  the  payment 
of  rent  under  a  lease.  One  Myers,  the  assignor  of  the  plaint- 
iff, in  March,  1877,  let  to  one  Middleton,  certain  premises  in 
the  city  of  New  York  for  a  term  of  thirteen  months,  com- 
mencing April  1,  1877,  the  rent  to  be  payable  monthly  in 
advance.  Middleton  paid  the  rent  up  to  July  1,  1877,  but 
nothing  afterwards.  In  October,  the  rent  from  July  1, 
being  then  in  arrear,  the  landlord  requested  security,  which  the 
tenant  agreed  to  give,  and  thereupon  the  defendant  executed 
the  guaranty  upon  which  this  action  was  brought,  in  which  the 
plaintiff  recovered  judgment  for  the  whole  amount  of  the  rent 
unpaid,  from  July  1, 1877.  From  the  judgment  the  defendant 
appealed. 

$amuel  Greenbaum,  foi  appellant. 

William  C.  Carpenter,  for  respondent. 
* 

CHARLES  P.  DALY,  Chief  Justice. — There  is  a  material  dis- 
tinction between  Van  Rensselaer  v.  Miller  (Hill  and  D.  Supp. 
237),  and  the  present  case.  In  that  case,  the  agreement  and 
the  guaranty  were  executed  contemporaneously.  The  guaranty 
was  a  covenant  that  the  contractor  would  well  and  faithfully 
fulfill  his  engagement,  and  that,  in  case  of  his  default,  the 
guarantor  would  pay  the  several  sums  of  money  specified  in 
the  agreement,  at  the  time  and  in  the  manner  therein  men- 
tioned. By  the  agreement  an  installment  of  $65  was  to  be  paid 
at  the  time  of  the  execution  of  the  instrument.  It  was  of 
course  not  payable  until  the  agreement  and  guaranty  were 
executed,  which,  as  I  have  said,  were  executed  contempora- 
neously, and,  as  it  was  not  paid,  it  was,  undoubtedly,  as  the 
court  held,  included  in  the  guaranty,  there  being  no  exception 
of  any  of  the  payments,  and  the  guarantor  being  liable  for  the 
whole  of  them. 

In  the  present  case,  however,  the  lease  was  executed  on  the 
21st  of  March,  1877,  but  the  guaranty  was  not  given  until 
more  than  six  months  afterwards ;  that  is,  on  October  9, 1877, 
when  there  was  already  rent  due  under  the  lease.  The 
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guaranty,  in  my  opinion,  cannot  be  construed  as  agreeing  to 
become  security  for  the  payment  of  rent  already  due  under 
the  lease,  unless  it  is  clear,  by  the  language  used,  that  that  ^as 
the  engagement  of  the  guarantor.  By  the  language  of  the 
instrument,  the  defendant  "  thereby  agrees  to  become  security 
for  an  agreement  of  lease  .  .  .  whereby  should  any 
default  be  made  in  the  payment  of  said  rent,"  the  defendant 
binds  himself,  his  heirs,  <fec.,  "  to  pay  any  deficiency  which  may 
be  due."  I  think  the  fair  construction  of  it  is,  that  it  was  a 
guaranty  for  the  payment  of  any  rent  that  might  thereafter 
become  due  and  payable  under  the  lease,  and  not  for  the  pay- 
ment of  rent  that  was  already  due ;  that  it  was  not  an  agree- 
ment to  become  security  for  the  payment  of  an  existing  in- 
debtedness, but  for  an  indebtedness  that  might  arise  after  the 
execution  of  the  guaranty  (De  Golyer  on  Guarantees,  213 ; 
Halls  v.  Smith,  12  Me.  249 ;  Arlington  v.  Merrick,  2  Saund. 
412).  A  guarantor  is  always  bound  to  the  full  extent  of  the 
terms  of  his  agreement,  which  will  be  tenstrued  in  favor  of 
the  guarantee,  as  far  as  the  reasonable  import  of  the  language 
employed  will  allow.  The  manifest  intention  of  the  parties 
is,  as  in  every  contract,  the  rule  for  the  interpretation  of  the 
guaranty,  which  will  not  be  construed,  so  as  to  embrace  any- 
thing not  fairly  within  the  scope  and  meaning  of  the  terms  of 
the  agreement  (Fell  on  Guarantees,  chap.  V.;  Story  on  Con- 
tracts, §  866 ;  and  the  cases  cited  in  both).  Ordinary  mer- 
cantile guaranties, — such  as  a  guaranty  to  be  answerable  if  the 
party  to  whom  the  goods  arc  supplied  from  time  to  time,  by 
a  merchant,  upon  credit,  fails  to  pay  for  them, — are  liberally 
construed,  in  respect  to  what  the  merchant  does,  upon  such  a 
guaranty,  especially  when  he  has  understood  it  to  be  and  acted 
upon  it,  as  a  continuing  guaranty  (Lawrence  v.  McCalmont, 
2  How.  [IT.  S.]  449).  But  a  guaranty  for  the  payment  by  the 
tenant,  of  the  rent  under  a  lease,  should  be  more  strictly  con- 
strued, for,  to  such  an  undertaking,  the  language  of  BAILEY, 
J.,  in  Nicholson  v.  Paget  (3  Tyrwh.  167),  though  employed 
in  the  case  of  a  mercantile  guaranty,  is  applicable;  "that 
it  is  not  a  contract  which  a  party  is  entering  into,  for  the  pay- 
ment of  his  own  debt,  or  in  his  own  behalf,  but  it'  is  a  contract 
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which  he  is  entering  into  for  a  third  person  ;  and  it  is  the 
duty  of  the  party  who  takes  such  a  security  to  see  that  it 
is  couched  in  such  words,  as  that  the  party  so  giving  it,  may 
distinctly  understand  to  what  extent  lie  is  binding  himself." 
In  the  present  case,  the  guaranty  for  the  payment  of  the  rent 
was  taken  more  than  six  months  after  the  premises  had  been 
leased  to  the  tenant  who  was  then  in  arrear  for  several  months' 
rent ;  and  if  the  landlord  desired  to  have  security,  not  only  for 
the  rent  to  become  due  thereafter,  but  for  that  also  which  was 
then  due  and  unpaid,  he  should  have  required  the  defendant 
to  guarantee  in  words  that  were  plain  and  unmistakable,  that  he 
would  be  answerable  for  the  payment  of  the  rent  which  was 
then  due,  and  for  the  rent  that  might  become  due  thereafter ; 
and  if  is  not  for  him  to  complain  if  the  language  of  the  instru- 
ment which  he  took  for  his  security,  six  months  after  the  tenant 
had  been  in  occupation  of  the  premises,  is  not  explicit  as  to 
whether  the  instrument  does  or  does  not  cover  the  rent  that 
was  then  due  under  the  lease.  The  language  of  the  instru- 
ment denotes  an  undertaking  or  obligation  to  arise  in  the  future  ; 
the  words  are  that  he  is  to  be  bound,  should  any.  default  be 
made  in  the  payment  of  the  rent,  which,  as  I  construe  the  words, 
means  a  default  in  the  payment  of  rent  thereafter  to  become 
due  ;  and  not  a  default  in  the  payment  of  rent  already  made. 
It  appears  by  the  testimony  of  Myers,  the  assignor  of  the 
plaintiff,  that  he  told  the  defendant  that  the  tenant  was  so  much 
back  in  his  rent,  that  he  would  have  to  dispossess  him  if  he  did 
not  either  get  the  money  or  have  some  security,  and  that  he 
asked  him  if  he  would  go  security,  in  accordance  with  a  con- 
versation he  had  with  the  tenant,  in  which  the  tenant  offered 
the  defendant  a  security ;  and  that  then  he,  Myers,  sat  down 
and  drew  the  guaranty,  which  the  defendant  signed.  Though 
susceptible  of  such  a  construction,  this  testimony  does  not  con- 
clusively show  that  the  security  referred  to  was  for  the  pay- 
ment of  the  rent  then  due  as  well  as  for  that  which  might  be- 
come due  thereafter;  and  for  all  that  appears  in  it,  the  intention 
of  the  defendant  may  simply  have  been  to  be  answerable  for 
the  payment  of  the  rent  in  the  future,  and  not  for  the  rent  that 
was  already  due ;  and  to  construe  the  words,  "  should  there  be 
VOL.  IX.— 26 
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any  default,"  as  embracing  the  rent  due,  because  there  was  a 
continuing  default,  if  the  rent  then  due  was  not  paid  on  the 
day  after  the  execution  of  the  guaranty,  is,  in  my  opinion, 
getting  more  into  the  instrument  than  the  fair  scope  and 
meaning  of  the  .words  will  warrant. 

VAN  HOESEN,  J. — The  question  is,  did  the  guaranty  bind 
the  defendant  to  pay  all  the  rent  due  under  the  lease,  or  only 
the  rent  which  accrued  after  the  guaranty  was  signed  ?  It  pro- 
vides that  the  surety  shall  pay  any  deficiency  that  may  be  due. 
What  deficiency,  and  at  what  time  ?  The  deficiency  existing 
at  the  time  of  default  in  the  payment  of  rent.  The  guaranty 
was  signed  on  the  ninth  of  October,  and  the  next  rent  that 
accrued  fell  due  on  the  first  of  November ;  for,  the  rent  was 
payable  monthly  in  advance.  The  first  default  .that  could 
occur  after  the  signing,  was  on-  the  first  of  November ;  and 
thereafter,  during  the  life  of  the  lease,  there  could  be  a  default 
every  month.  Were  these  defaults  that  could  occur  in  future 
the  only  ones  in  the  minds  of  the  parties,  or  did  they  also  have 
in  view  the  defaults  which  had  occurred  before  Baker  became 
guarantor  ?  If  they  were  bargaining  with  reference  to  the  de- 
faults that  had  occurred,  why  did  they  speak  of  the  default  as 
an  event  which  might  or  might  not  take  place  in  the  future  ? 
If  the  old  defaults  made  him  liable,  why  make  his  liability  de- 
pend upon  the  occurrence  of  a  future  default  ?  lie  was  either 
liable  for  all  the  rent  in  arrears,  the  moment  the  guaranty  was 
signed,  or  else  he  was  only  liable  on  the  happening  of  a  default 
thereafter ;  and  the  language  employed  was  singularly  inap- 
posite, if  the  understanding  was  that  he  should  be  liable  for 
the  back-rent,  whether  the  rent  for  the  ensuing  month  were 
paid  or  not.  I  agree  with  Chief  Justice  DALY  that  the  guaranty 
applied  only  to  rent  falling  due  thereafter. 

There  seems  to  be  nothing  in  the  points  respecting  the  want 
of  consideration,  and  the  want  of  demand  and  notice. 

There  was  an  error  committed  in  requiring  the  defendant 
to  read  the  whole  of  the  plaintiff's  examination  before  trial,  if 
any  part  of  it  were  read.  I  understand  that  the  rule  laid  down 
by  the  superior  court  in  Gettaily  v.  Lowery  (6  Bosw.  113),  has 
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been  generally  accepted  by  the  courts,  and  for  the  sake  of 
keeping  the  practice  of  the  courts  uniform,  I  think  it  should 
be  followed  by  us  in  this  case.  The  rule  there  enounced  was, 
that  a  party  could  read  any  part  of  a  deposition  that  suited 
him,  and  leave  the  remainder,  or  any  other  part  of  it,  to  be 
read  by  his  adversary,  if  the  latter  thought  it  should  be  put  in 
evidence.  Judge  WOODRUFF  said  that  the  examination  of  a 
party  should  be  treated  in  the  same  way  as  the  deposition  of 
any  other  witness. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

VAN  BRUNT,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HERMAN  HASTORF,  Appellant,  against  WILLIAM  KELLY,  Re- 
spondent. 

(Decided  December  6th,  1880.) 

The  provisions  of  the  acts  of  1870  and  1873  (2  L.  1870,  p.  1696;  1  L.  1872, 
p.  799), — that  "it  shall  be  lawful  for  the  owners  or  lessees  of  any  pier, 
&c.,  to  charge  and  collect "  a  certain  rate  of  wharfage, — were  intended 
to  be  a  substitute  for  the  provisions  of  the  acts  of  1860  as  amended  in 
1862  (L.  1860,  p.  418;  L.  1862,  p.  952),— allowing  such  owners  or  lessees 
to  "  charge  and  receive"  the  same  rate  of  wharfage,  but  requiring  the 
collection  of  such  wharfage  to  be  enforced  in  the  manner  prescribed  by 
section  217  of  the  act  of  April  9,  1813, — which  act  gave  a  remedy  by  dis- 
tress; and  an  action  may  therefore  be  maintained  for  the  recovery  of  the 
rates  of  wharfage  allowed  under  the  acts  of  1870  and  1872. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city  of 
New  York,  entered  upon  the  dismissal  of  a  complaint. 

The  action  was  brought  to  recover  wharfage  claimed  for 
goods  on  a  wharf  in  the  city  of  New  York.  Upon  the  trial 
the  justice  dismissed  the  complaint,  and  judgment  was  entered 
for  the  defendant.  From  the  judgment  the  plaintiff  appealed. 
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CHAKLES  P.  DALY,  Chief  Justice. — The  pleadings,  in  this 
case,  were  oral.  As  the  justice  returns  them,  the  complaint 
was  for  money  due  under  statute,  for  goods  left  on  a  wharf; 
and  the  answer,  general  denial — discharge  of  lien — no  juris- 
diction. 

Though  not  expressed  in  the  return,  the  complaint  was 
evidently  dismissed  on  the  ground  that  tile  amount  allowed 
for  wharfage,  by  the  act  of  1860  (L.  1860,  p.  416,  §  3,  as 
amended  by  L.  1862,  c.  479,  p.  952),  could  be  recovered  only 
under  the  7th  section  of  the  act,  in  the  manner  provided  in  the 
217th  section  of  the  act  of  April  9,  1813  (2  R.  L.  1813,  p. 
431)  ;  that  is,  by  distress,  as  was  held  in  the.  special  term  case 
of  Warren  v.  McDiarmid  (34  How.  Pr.  304). 

The  3d  section  of  the  act  of  1860,  above  referred  to, 
provides  that  the  owner  or  lessee  of  a  bulkhead  or  pier,  may 
"  charge  and  receive  "  the  sum  of  five  cents  per  ton,  on  goods, 
wares  and  merchandise,  remaining  on  the  bulk-head,  for  every 
day  after  the  expiration  of  forty-eight  hours,  from  the  time 
they  were  left  or  deposited  upon  it,  and  that,  he  shall  have  a 
lien  upon  the  property,  until  that  amount  is  paid. 

The  7th  section  of  the  act,  as  amended  in  1862,  has  a 
general  provision,  that  the  collection  of  the  rates  of  wharfage, 
established  by  the  act,  shall  be  enforced  in  the  manner  pre- 
scribed in  the  217th  section  of  the  above  referred  to  act  of 
1813,  which  gives  a  remedy  for  distraining  for  the  wharfage 
of  any  ship  or  vessel,  on  any  goods  or  chattels  found  on  board 
such  ship  or  vessel.  In  my  opinion,  the  acts  amendatory  of 
this  act  of  1860,  passed  in  1870  and  in  1872  (2  L.  1870,  p.  1696  ; 
1  L.  1872,  p.  799),  were  intended  to  be  a  substitute  for  this 
provision,  in  the  7th  section  of  the  act  of  1860.  The  2d  section 
of  the  amendatory  act  of  1870,  allows  the  same  sum  for  the 
wharfage  of  merchandise  remaining  on  a  pier,  wharf  or  bulk 
head,  as  the  act  of  1860 ;  and  gives  also  a  lien  until  it  is  paid, 
but  it  makes  several  changes.  It  gives  the  right  to  the  wharf- 
age after  the  expiration  of  twenty-four  hours,  instead  of  forty- 
eight,  as  in  the  prior  act ,-  and  instead  of  the  language  of  the 
previous  act,  that  the  owner  may  "  charge  and  receive"  it  sub- 
stitutes the  words  "  charge  and  collect  y"  and  this  amendatory 
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provision  was  re-enacted  in  the  further  amendatory  act  of  1872. 
No  reference  is  made  in  these  amendatory  acts  to  the  peculiar 
provision  in  the  act  of  1860,  for  enforcing  the  payment  of 
wharfage  in  the  manner  provided  in  the  act  of  1813.  Wharf- 
age is  somewhat  analogous  to  rent,  being  a  compensation  for 
the  use  and  occupation  of  a  pier  or  bulkhead  ;  and  as  distress 
for  rent  was  abolished  in  general  terms,  by  a  single  sentence  in 
the  statute  of  1846  (L.  1846,  p.  369),  it  may  well  have  been, 
that  the  Legislature,  by  this  change  in  1870,  intended  that  there 
should  be  no  other  statutory  provision,  than  one  giving  the 
owner  or  lessee  of  a  wharf,  the  right  to  charge  and  collect  five 
cents  a  ton  for  wharfage,  after  the  expiration  of  twenty-four 
hours,  together  with  a  lien  upon  the  goods,  until  that  sum  was 
paid. 

A  wharfinger's  right  to  compensation  for  wharfage,  at 
common  law,  was  not  limited. 'simply  to  a  lien  upon  the  goods, 
until  his  charges  were  paid,  for  that  he  had  a  lien,  was  riot 
settled  until  the  decision  of  Lord  KENYON  in  Naylor  v.  Mangles 
(1  Esp.  K  P.  109).  It  is  not  clear  that  the  act  of  1860  in- 
tended to  take  away  his  remedy  at  common  law  by  action,  and 
to  give  him  no  other  remedy,  but  to  enforce  the  pnyment  of 
the  wharfage  by  a  distress  upon  the  goods,  or  leave  him  with- 
out any  remedy  at  all,  if  the  goods  were  removed,  and  his  lien 
and  the  right  to  distrain  was  gone.  However  that  may  be,  I 
am  of  the  opinion,  that  the  changed  provision  in  the  amen- 
datory acts  of  1870  and  1872,  was  intended  to  be  a  substitute 
for  the  provision  in  the  act  of  1860,  as  to  the  manner  of  col- 
lecting the  \vharinge;  and  to  express  by  the  language  "charge 
and  collect^  that  he  might  collect  that  amount  for  wharfage  in 
the  ordinary  mode  by  an  action,  coupled  with  the  right  to  de- 
tain the  property,  until  the  wharfage  was  paid.  I  think,  there- 
lore,  that  the  complaint  below  was  improperly  dismissed,  and 
that  the  plaintiff  had  a  right  to  maintain  such  an  action  for  the 
recovery  of  the  amount  of  wharfage  given  by  statute. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  reversed. 
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THEODORE  L.  DE  YINNE  et  al.,  Respondents,  against  THOMAS 
M.  RIANHAKD,  RECEIVER,  &c.,  IMPLEADED,  Appellant. 

(Decided  December  6th,  1880.) 

The  type  used  for  printing  a  publication,  of  which  new  editions  were  issued 
semi-annually,  was  owned  by  the  corporation  which  issued  the  publica- 
tion, but  remained  hi  the  possession  of  the  plaintiffs,  who  printed  the 
successive  editions.  After  each  edition  was  printed,  the  type  was  not 
distributed,  but  was  left  standing  as  it  had  been  set  up  in  pages,  and 
alterations  were  made  in  it  when  required  for  the  changes  to  be  made  in  the 
next  edition.  Held,  that  as  the  value  of  the  type,  as  such,  was  not 
enhanced  by  the  work  done,  no  lien  could  be  acquired  therefor  on  the  type 
except  by  special  contract. 

One  of  the  plaintiffs  testified  that  he  had  stated,  in  conversation  with  one  of 
the  members  of  the  corporation,  that,  by  the  arrangement  then  existing, 
the  plaintiffs  held  the  type  in  their  possession  for  their  security.  Held, 
that  although  the  claim  was  not  controverted  or  disputed  by  that 
member,  this  would  not  amount  to  an  acquiescence  or  admission  on  the 
part  of  the  corporation  that  a  contract  existed  between  it  and  the  plaint- 
iffs to  that  effect.  Nor  would  the  corporation,  by  allowing  the  plaintilfs 
to  go  on  with  the  work  after  such  statement,  be  estopped  from  afterwards 
setting  up  that  they  had  no  lien  on  the  type  for  their  work;  especially  as, 
by  the  manufacturing  companies  act  of  1848  and  its  amendments,  under 
which  the  corporation  was  created,  it  was  forbidden  to  give  such  a 
lien. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  forclose  a  lien  claimed  by  the 
plaintilfs  upon  certain  type,  for  printing  and  other  work  done 
by  them  for  the  defendants,  the  owners  of  the  type.  The 
plaintiffs  were  printers,  and  had  for  many  years  printed  for 
the  defendant,  the  McKillop  &  Sprague  Company,  of  which 
the  defendant  Rianhard  had  been  appointed  receiver,  a  com- 
mercial register,  published  semi-annually,  giving  the  financial 
standing  of  merchants  throughout  the  United  States.  The 
company  had  purchased  a  large  quantity  of  type  for  printing 
its  register,  the  greater  portion  of  which  was  usually  left 
standing  as  set  up  in  pages  for  the  issue  of  each  edition  of  the 
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book  until  the  time  came  for  printing  the  next  edition,  when 
the  practice  was,  instead  of  setting  up  the  type  anew,  to  merely 
make  such  corrections  and  changes  as  might  be  rendered  nec- 
essary by  changes  in  the  matters'  to  be  published. 

The  action  was  referred  by  consent,  and  upon  trial  the 
referee  found  for  the  plaintiffs.  His  report  was  confirmed  ; 
and  judgment  thereon  was  directed  for  the  plaintiffs.  From 
the  judgment  the  defendant  Rianhard  appealed. 

J.  Henry  Work  and  Roger  Foster,  for  appellant. — The 
plaintiffs  have  no  lien  upon  this  property  by  contract,  express 
or  implied.  The  contract  between  the  parties  was  in  writing, 
in  the  shape  of  a  proposition  signed  by  one  party  and  verbally 
assented  to  by  the  other,  by  which  preceding  conversations 
were  rendered  of  no  effect  (Ilincklcy  v.  New  York  Central,  &c. 
R.  R.  Co.,  56  N.  Y.  429  ;  Mallory  v.  Tioga  R.  R.  Co.,  3  Keyes, 
356  ;  3  Abb.  Ct.  of  App.  Dec.  139).  The  conversation  did  not 
create  a  lien  on  the  property  (Hunt  v.  Rousmaniere,  1  Pet.  1 ; 
Pol'lock  on  Contracts,  1st  Eng.  ed.  474 ;  Smith  v.  Hughes,  L. 
R.  6  Q.  B.  597).  The  property  in  question  is  that  of  a 
corporation  organized  under  the  act  for  the  formation  of 
companies  for  manufacturing,  &c.,  purposes,  and  no  mortgage 
or  lien  could  be  put  upon  it  by  means  of  conversation  with  one 
of  its  officers  (  Vail  v.  Hamilton,  20  Hun,  355 ;  2  R.  S.  6th  ed. 
501).  No  one  can  do  by  estoppel  what  he  cannot  do  by  deed 
(McKoon  v.  Smith,  3  Hill,  147 ;  Spencer  v.  Karr,  45  N.  Y.  406). 

The  plaintiffs  had  no  lien  upon  the  type  for  the  value  of 
materials  furnished  and  work  done  for  the  company  in  book- 
binding, &c.  The  only  foundation  for  such  a  claim  would  be 
a  general  lien  by  usage  (Bleaden  v.  Hancock,  Mood.  &  M.  465), 
or  a  special  contract,  neither  of  which  existed. 

No  special  lien,  such  as  is  implied  by  law  in  favor  of  the 
artisan,  existed  here.  To  support  an  artisan's  lien  it  must 
appear  that  he  has  permanently  increased  the  value  of  the 
article  upon  which  his  labor  has  been  performed  and  upon  which 
he  claims  his  lien  {Green  v.  Farmer,  Wm.  Blackst.  652  ; 
Ex parte  Ockenden,  1  Atk.  235  ;  Scarf e  v.  Morgan,  4  Mees.  ,& 
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W.  270 ;  Jackson  v.  Cummins,  5  Mees.  &  W.  341 ;  Grinnell  v. 
Cook,  3  Hill,  485,  491). 

No  artisan's  lien  can  exist  here  for  the  further  reason  that 
the  work  was  done  upon  credit.  As  a  general  proposition,  there 
can  be  no  lien  where  credit  is  given  (3  Parsons  Contracts,  348  ; 
2  Kent  Coinm.  635).  This  doctrine  has  been  in  force  since  the 
origin  of  liens.  It  is  found  in  the  Roman  law  (Inst.  Lib.  2, 
tit.  2,  §  4]).  It  is  found  in  the  year  books  (5  Ed.  V.  1,  2  J,  E. 
T.).  It  has  prevailed  to  the  present  day  (Raitt  v.  Mitchell,  4 
Camp.  146 ;  Cowell  v.  Simpson,  16  Vesey,  275 ;  Hewison  v. 
Guthrie,  3  Scott,  298  ;  2  Bing.  N.  C.  755  ;  2  Hodges,  51 ;  Mason 
v.  Morley,  34  Beav.  471  ;  Cummings  v.  Harris,  3  Y t.  244 ; 
Hutchins  v.  Olcutt,  4  Vt.  549,  551 ;  Stoddard  Woolen  Man'y 
v.  Huntley,  8  N.  H.  441 ;  Moore  v.  Hitchcock,  4  Wend.  292  ; 
Hodgdon  v.  Waldron,  9  N.  H.  67 ;  Brown  v.  Oilman,  4 
Wheat.  255  ;  Trust  v.  Pirsson,  1  Hilt.  292 ;  Fieldings  v.  Mills, 
2  Bosw.  489). 

Thomas  Allison,  for  respondents. — Proof  was  admissible 
that  the  plaintiff's  letter  did  not  embody  the  whole  agreement, 
and  that  it  was  also  agreed  that,  as  security  for  the  indebted- 
ness to  be  incurred,  plaintiffs  were  to  have  a  lien  on  the  type 
in  their  possession  (Chopin  v.  Dooson,  78  N.  Y.  74 ;  French 
v.  Carhart,  1  K  Y.  96,  102  ;  Blossom  v.  Griffin,  13  N.  Y. 
569 ;  Hutchins  v.  Hebbard,  34  N.  Y.  24 ;  Barney  v.  Worth- 
ington,  37  N.  Y.  112,  115  ;  Griffiths  v.  Hardenbergh,  41  N.  Y. 
464 ;  Grierson  v.  Mason,  60  N.  Y.  394).  The  finding  of  the 
referee  that  there  was  an  understanding  and  agreement  between 
plaintiffs  and  the  company  that  the  pages  of  type  should  be 
held  and  retained  in  the  possession  of  plaintiffs  as  security  for 
all  the  sums  claimed  in  this  action,  and  that  they  were  so  held 
and  retained  by  plaintiffs,  and  that  plaintiffs  had  a  lien  thereon 
under  said  agreement  for  said  sums,  is  sustained  by  the  evidence. 
The  declarations  made  by  the  plaintiffs  to  the  defendants,  with- 
out dissent,  that  they  understood  the  agreement  to  be  that 
plaintiffs  should  have  a  lien  on  the  type  as  security,  were  an 
agreement,  or  at  least  evidence  of  an  agreement  for  such  lien 
(Trevor  v.  Wood,  36  N.  Y.  307-310).  The  circumstances. 
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especially  the  continued  possession  by  plaintiffs  of  the  com- 
pany's type  year  after  .year,  were  also  facts  tending  to  support 
the  claim  of  a  lien  (White  v.  lloijt,  73  jN".  Y.  505,  511,  512; 
Phillip  v.  Gallant,  02  N.  Y.  256,  203,  204  ;  Hoffman  v.  ^Etna 
Fire  Ins.  Co.,  32  JSL  Y.  405 ;  Johnson  v.  Ilatlwm,  2  Keyes, 
470).  The  question  whether  plaintiffs  had  a  lien  or  not  was  a 
mixed  one  of  fact  and  law  when  these  declarations  were  made, 
and  the  company,  having  allowed  the  plaintiffs  to  go  on  with 
the  work  on  the  assumption  that  there  was  alien,  \vas  estopped 
from  afterward  claiming  there  was  no  lien  (Ifavill  v.  Roberts, 
50  A.  Y.  222  ;  Brown  v.  Bowen,  30  K  Y.  519 ;  Crcyue  v. 
Sears,  17  Hun,  123  ;  Tilton  v.  Nelson,  27  Barb.  505  ;  8torrs 
v.  JBaker,  6  Johns.  Cli.  100 ;  Wendell  v.  Van  Rcnsselaer,  1 
Johns.  Ch.  344). 

Irrespective  of  the  agreement,  a  lien  for  the  work  done  and 
materials  furnished  is  given  by  the  law  (j\IcFarland  v.  Wheeler, 
20  Wend.  467,  473,  479,  480  ;  Morgan  v.  Congdon,  4  N.  Y. 
552,  553 ;  2  Kent  Comm.  634-038  ;  Mount  v.  Williams,  11 
Wcrid.  77,  79  ;  Grinnell  v.  Cook,  3  Hill,  485,  491). 

The  rule  that,  when  credit  is  given,  there  is  no  lien,  is 
founded  on  the  principle  that  a  right  of  possession  is  necessary 
to  the  existence  of  a  lien  ;  and  where  credit  is  not  inconsistent 
with  the  right  of  possession,  a  lien  may  exist.  The  rule  does 
not  apply  where  it  is  not  intended  that  all  the  property  shall 
be  delivered  before  the  debt  becomes  payable  (Mount  v.  Will- 
iaitw,  LI  Wend.  77.;  3  Parsons  Cont.  5th  ed.  254-250; 
Edwards  Bailm.  2nd  ed.  §  423). 

CIIAKLES  P.  DALY,  Chief  Justice. — The  plaintiffs,  in  my 
opinion,  had  no  lien  upon  the  type.  It  was  held  in  Bleaden 
v.  Hancock  (Mood.  &  M.  405),  that  a  printer  has  no  lien  upon 
stereotype  plates  which  are  left  with  him  to  print  from  ;  and  I 
can  see  no  distinction,  so  far  as  respects  the  right  of  lien,  be- 
tween type,  as  such,  and  stereotype  plates.  Cross,  a  careful 
and  very  reliable  elementary  writer  on  the  law  of  lien  says, 
as  the  result  of  the  cases  when  his  book  was  written,  forty  years 
ago,  that  ''  the  courts  have  recognized  and  allowed  without  re- 
striction, the  right  of  every  bailee  to  a  lien  on  the  goods  bailed 


410  COURT  OF  COMMON  PLEAS. 

DC  Vinnc  v.  Rianhard. 

to  him,  where  any  additional  value  has  been  conferred  by  him 
on  the  chattel,  either  directly  by  the  exercise  of  personal  labor 
and  skill  or  indirectly  by  the  intermediate  use  of  any  instru- 
ment over  which  he  has  control ;"  and  that  the  right,  when  it 
does  not  exist  from  usage,  or  is  not  obtained  by  contract,  de- 
pends upon  whether  any  additional  value  has  been  conferred 
by  the  bailee  on  the  chattel,  may  be  illustrated  by  the  decision 
in  Jackson  v.  Cummins  (5  Mees.  &  W.  342),  that  an  agister, 
or  one  who  takes  charge  of  horses  or  cattle,  has  no  lieu  for 
their  keep,  because  he  does  not  confer  any  additional  value  on 
the  animal  but  merely  takes  charge  of  it  and  feeds  it ;  and  the 
decision  in  Scarf e  v.  M organ  (4  Mces.  &  W.  270),  that  one  who 
receives  a  mare  to  be  covered  by  a  stallion  has  a  lien,  as  the 
mare  may  be  made  more  valuable,  by  proving  in  foal ;  in  the 
first  of  which  cases,  Baron  PARK  declares  the  rule  to  be  as  fol- 
lows :  The  general  rule  is,  in  the  absence  of  any  special  agree- 
ment, that,  whenever  a  party  has  expended  labor  and  skill  in 
the  improvement  of  a  chattel  bailed  to  him,  he  has  a  lien  upon 
it.  This  rule  has  been  questioned  in  Steinman  v.  WUMns  (7 
Watts  &  S.  466) ;  but  has  been  adhered  to  in  this  and  other 
states  (Grinnell  v.  Cook,  3  Hill,  491 ;  Morgan  v.  Congdon,  4 
"N.  Y.  553 ;  Pinney  v.  Wells,  10  Conn.  105 ;  Cummings  v. 
Harris,  3  Vt,  244) ;  and  if  it  is  to  be  departed  from,  it  must 
be  left  to  the  court  of  appeals  to  do  so.  It  is  not  for  this  court 
to  overturn  or  disregard  a  long  line  of  authorities.  The  re- 
spondent relies  upon  the  rule  as  it  is  kaid  down  by  Senator 
YEKPLANK  in  McFarland  v.  Wheeler  (26  Wend.  467) :  "  That 
every  man  who  has  lawful  possession  of  anything  upon  which 
he  has  expended  his  money,  labor  or  skill,  at  the  request  of  the 
owner,  has  a  right  to  detain  it  as  security  for  his  debt."  This 
is  a  loose  statement  of  the*  rule,  which  is  more  correctly  laid 
down  by  JEWETT,  J.,  in  Morgan  v.  Congdon  (4  N.  Y.  553),  as 
follows :  that  "  Every  bailee  for  hire,  who  by  his  labor  and 
skill  has  imparted  an  additional  value  to  the  goods,  has  a  lien 
upon  the  property  for  the  payment  of  his  reasonable  charges," 
which  is  the  rule  that  must  be  applied  in  this  case. 

The  type  from  which  the  plaintiffs  printed  the  "  Register," 
from  time  to  time,  for  the  McKiliop  &  Sprague  Company,  was 
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furnished  by  the  company,  and  belonged  to  them.  It  cannot  be 
assumed  that  the  value  of  it,  as  type,  was  enhanced  by  the 
plaintiffs'  printing  from  it.  On  the  contrary,  if  there  is  any 
inference,  it  is  that  the  constant  use  and  printing  from  the  type 
would  diminish  its  value.  The  plaintiffs  had  a  lien  upon  the 
book  printed  from  the  type,  for  that  was  a  thing  produced  by 
their  labor  and  skill ;  but  I  fail  to  see  how,  under  the  rule 
established  by  the  authorities  cited,  they  could  acquire,  except 
by  contract,  any  lien  upon  the  type,  which  was  purchased  by 
the  McKillop  &  Sprague  Company,  and  left  with  the  plaintiffs 
to  print  from. 

There  is  nothing  in  the  evidence  to  warrant  a  finding  that 
it  was  provided  by  contract  between  the  plaintiffs  and  the 
McKillop  &  Sprague  Company  that  the  plaintiffs  were  to  have 
the  right  to  detain  the  type  until  they  were  paid  for  their 
labors  and  services  in  printing  the  "  Register."  The  McKillop 
&  Sprague  Company  were  a  corporation,  and  all  there  is  on 
that  subject,  is  the  testimony  of  one  of  the  plaintiffs,  De 
Vinne,  that  he  told  Sprague,  a  member  of  the 'corporation,  that 
the  proposition  which  Sprague  offered  was  declined  because 
it  would  be  weakening  the  plaintiffs'  security;  that,  under 
the  arrangement  then  existing,  they  held  the  notes  of  the 
company  and  Mr.  Tappen,  and  held  the  printing  type  of  the 
company  in  their  possession,  and  that  if  they  took  Tappen's 
notes,  they  released  the  company  and  their  claim  on  the  types  ; 
and  that  Sprague,  in  reply,  simply  asked  De  Yinne  if  he  had 
considered  the  matter  fairly,  and  that  De  Yinne  replied  that 
he  had,  and  that  then  the  conversation  dropped.  This  was  a 
statement  to  one  of  the  members  of  the  corporation,  by  one  of 
the  plaintiffs,  that,  by  the  arrangement  then  existing,  the 
plaintiffs  held  the  printing  types  in  their  possession  for  their 
security ;  but  that  did  not  establish  that  a  contract  to  that 
effect  existed.  It  may  have  been  that  De  Yinne  assumed  that 
by  the  law,  he  had  a  lien  upon  the  type,  which  he  would 
release  if  he  took  the  promissory  notes  offered,  which  would  be 
giving  credit,  as  there  is  no  lien,  as  a  general  rule,  where  credit 
is  given  (  Trust  v.  Pirrson,  I  Hilt.  397,  298) ;  but  whether 
he  did  or  not,  De  Yiune's  claiming  that  the  plaintiffs  had  a 
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right  to  hold  the  type  as  security,  in  a  conversation  with  one 
member  of  the  corporation,  would  not,  because  that  member 
did  not  controvert  or  dispute  it,  amount  to  an  acquiescence  or 
admission  on  the  part  of  the  corporation,  that  a  contract  existed 
between  it  and  the  plaintiffs  to  that  effect  ( Pollock  on 
Contracts,  474;  Angel  &  Ames  on  Corporations,  §  309,  8th 
ed.). 

The  respondent  claims  that,  as  the  corporation,  after  that 
statement  by  De  Yinne  to  Sprague,  allowed  the  plaintiffs  to  go 
on  writh  the  work,  under  the  assumption  that  they  had  a  lien  on 
the  type,  the  corporation  was  estopped  from  afterwards  setting 
up  that  there  was  no  lien.  Without  conceding  that  the  doc- 
trine of  estoppel  would  apply  in  any  case  to  such  a  state  of 
facts,  it  is  sufficient  to  say,  that  a  corporation  is  never  estopped 
to  deny  what  it  had  no  legal  power  to  do  (flood  v.  New 
York,  &c.  R.  R.  Co.,  22  Conn.  1502  ;  Pennsylvania,  &c. 
Steam  Nac.  Co.  v.  Dandridge,  8  Gill  &  J.  248). 

The  McKillop  &  Sprague  Company,  of  \vhich  the  defendant 
Rianhard  is  the  receiver,  wras  organized  under  the  act  of  1848 
for  the  incorporating  of  manufacturing  companies,  &c.,  and  the 
acts  amendatory  thereof ;  and  by  section  2  of  that  act,  was 
forbidden  to  give  any  lien  upon  its  real  or  personal  estate, 
or  to  give  any  mortgage  for  the  payment  of  any  debt, 
contracted  by  it  in  the  business  for  which  it  was  incorporated, 
unless  by  the  written  assent  of  stockholders  owning  at  least  two- 
thirds  of  the  capital  stock  of  the  corporation,  and  by  filing  the 
consent  in  the  office  of  the  clerk  of  the  county  where  the 
property  mortgaged  by  it  was  situated  (2  Fay's  Digest  Laws 
of  K  Y.  451,  452 ;  1  L.  1871,  p.  1009,  §  2).  The  mere 
silence,  therefore,  of  Sprague  in  the  interview  in  which  De 
Vinne  claimed  that  an  arrangement  existed  to  hold  the  type  as 
security,  and  the  fact  that  the  employment  of  plaintiffs  was 
continued  thereafter  by  the  company,  could  in  no  way  estop 
the  corporation  or  its  receiver,  from  denying  that  the  corpor- 
ation had  given  any  lien  to  the  defendants,  upon  the  type. 
There  is  another  question,  as  to  the  assumption  of  the  existence 
of  a  lien  where  credit  was  constantly  given  by  the  plaintiffs 
to  the  company,  for  the  payment  of  the  work  done,  which, 
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however,  I  do  not  purpose  to  go  into ;  the  conclusion  being 
snllicicnt,  that  there  was  no  lien  upon  the  type,  by  the  common 
law  ;  and  that  there  was  no  contract  between  the  plaintiffs  and 
the  corporation,  to  give  one  to  the  plaintiffs. 

1   think,  therefore,  that  the  judgment  upon  the  report  of 
the  referee  will  have  to  be  reversed. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  reversed. 


TROW'S  PRINTING  AND  BOOKBINDING  COMPANY,  Appellant, 
against  JAMES  W.  HART,  Defendant  (NELSON  SHERWOOD, 
Respondent). 

(Decided  December  6th,  1880.) 

Under  the  provision  of  section  682  of  the  Code  ef  Civil  Procedure, — that  a 
person  who  has  acquired  a  Hen  upon  or  interest  in  the  defendant's 
property  after  it  was  attached  may  at  any  time  before  the  actual  applica- 
tion of  the  attached  property  or  the  proceeds  thereof  to  the  payment  of  the 
judgment  recovered  in  the  action,  apply  to  vacate  or  modify  the  warrant, 
&c. , — such  application  may  be  made  by  a  purchaser  of  a  portion  of  the 
attached  property  subsequent  to  the  attachment. 

Where  a  motion  to  vacate  an  attachment  is  made  on  the  affidavit  on  which 
the  attachment  was  granted,  and  on  "  all  the  papers  tiled  and  served  in  said 
attachment  proceedings  in  the  action,"  I  he  plaintiffs  cannot  sustain  the 
attachment  by  additional  affidavits  or  by  papers  included  in  the  judgment 
roll  in  the  action  but  not  required  to  obtain  the  warrant  of  attachment. 

The  failure  of  an  affidavit  to  obtain  a  warrant  of  attachment,  to  show,  as 
required  by  section  636  of  the  Code  of  Civil  Procedure,  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all  counter-claims 
known  to  him,  is  sufficient  ground  to  vacate  an  attachment  granted 
thereon. 

APPEAL  from  an  order  of  this  court  vacating  a  warrant  of 
attachment. 

The   action    was  brought   upon    certain   promissory  notes 
against  the   defendant  James   W.    Hart   as  iudorser,   and  a 
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warrant  of  attachment  against  his  property  was  obtained  in  the 
action  by  the  plaintiff.  Subsequently  Nelson  Sherwood,  the 
respondent  in  this  appeal,  having  purchased  from  the  defendant 
Hart  certain  real  estate,  being  a  portion  of  the  property  upon 
which  the  attachment  had  been  levied,  moved  to  vacate  the 
attachment,  as  to  the  property  purchased  by  him,  on  the 
grounds  stated  in  the  opinion.  The  motion  was  granted,  and 
an  order  was  entered  vacating  and  setting  aside  the  attachment 
as  to  that  property.  From  the  order  the  plaintiff  appealed. 

Raphael  J.  Moses,  Jr.,  for  appellant. 

7.  T.  Williams,  for  Nelson  Sherwood,  purchaser,  respond- 
ent. 

J.  F.  DALY,  J. — Any  person  who  has  acquired  a  lien  upon 
or  interest  in  the  defendant's  property  after  it  was  attached 
may,  at  any  time  before  actual  application  of  the  attached 
property  or  the  proceeds  thereof  to  the  payment  of  a  judgment 
recovered  in  the  action,  apply  to  vacate  or  modify  the  warrant, 
or  to  increase  the  security  given  by  the  plaintiff,  or  for  one  or 
more  of  those  forms  of  relief  together  or  in  the  alternative. 
Such  are  the  broad  provisions  of  section  682  of  the  Code,  and 
they  are  broad  enough  to  include  the  purchasers,  assignees  and 
other  transferees  of  the  attached  property  among  those  who 
may  apply  to  vacate  the  attachment.  A  subsequent  attaching 
or  execution  creditor  may  be  described  as  a  person  who  has 
acquired  a  lien,  and  so  may  a  subsequent  mortgagee ;  but  the 
section  enumerates  also  the  persons  who  may  have  acquired 
an  interest  in  the  property,  and  the  intention  to  extend  the 
benefits  of  the  provision  to  others  besides  attaching  and 
judgment  creditors  of  the  judgment  debtor  is  manifest. 

Any  arguments  based  upon  the  inconvenience  to  the 
plaintiff  arising  from  a  multitude  of  motions  on  the  part  of 
different  purchasers  of  portions  of  the  attached  property,  can 
have  no  weight  against  a  plain  statutory  provision.  The  section 
under  consideration  (682)  has  received  no  interpretation  from 
the  courts,  as  yet,  in  so  far  as  the  point  above  discussed  is 
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concerned.  Judge  ANDREWS,  in  Steiiben  County  Banlt,  v. 
Alberger  ( 75  N.  Y.  179),  speaks  of  this  sectidn  as  extending 
to  persons  having  liens  on  the  attached  property  acquired 
subsequent  to  the  attachment,  the  remedy,  formerly  confined  to 
the  defendant,  to  have  the  attachment  vacated  on  motion ;  and 
speaks  of  the  section  providing  that  the  defendant  or  a  lienor 
may  apply,  ?.ndv  makes  no  mention  of  purchasers  or  assignees 
having  the  right.  But  the  point  in  question  was  not  under 
consideration.  The  moving  party  in  that  case  was  a  judgment 
creditor  of  the  defendant  in  attachment. 

As  to  the  next  point  raised  by  appellant,  it  seems  clear 
that  a  purchaser  of  a  portion  of  the  attached  property  has 
acquired  an  interest  in  the  attached  property.  There  seems  to 
be  no  ground  for  holding  that  the  interest  mentioned  in  the 
section  must  embrace  all  the  property  attached.  Respondent 
on  this  question  refers  us  to  Royal  Ins.  Co.  v.  Noble  (5  Abb. 
N.  S.  54) ;  but  that  case  determines  only  that  an  application  by 
the  defendant  to  procure  the  discharge  of  the  attachment  by 
giving  security  must  be  made  as  to  all  the  attached  property ; 
that  he  cannot  choose  what  portion  he  will  release  and  give 
security  for  that  portion  only  (Old  Code,  §§  240,  241).  The  case 
has  no  application  to  a  purchaser  from  the  judgment  debtor 
moving  to  vacate  the  attachment.  The  new  Code,  §  687,  it 
may  be  said  in  passing,  now  permits  defendant  to  obtain  the 
discharge  of  the  attachment  as  to  a  portion  of  the  attached  pro- 
perty on  giving  an  undertaking. 

The  third  point  taken  on  the  appeal  is  that  the  judge  at 
special  term  should  have  received  the  additional  affidavits  in 
support  of  the  attachment,  which  plaintiff  offered  in  answer  to 
the  motion.  The  motion  was  made  on  the  affidavit  on  which 
the  attachment  was  granted,  "  and  all  the  papers  filed  and 
served  in  said  attachment  proceedings  in  the  above  action." 
This  confined  the  papers  to  those  used  to  obtain  the  warrant. 
Appellant  argues  that  it  embraced  all  the  papers  in  the  judg- 
ment roll. 

The  notice,  however,  distinguishes  between  the  papers  in 
the  action  and  those  in  the  attachment  proceedings.  The  Code, 
§  636,  provides  what  must  be  shown  to  obtain  the  warrant.  An 
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affidavit  and  an  undertaking  are  essential — nothing  more.  The 
motion  was  not  made  on  the  complaint  nor  on  the  testimony 
taken  on  the  application  for  judgment.  The  case  of  Ives  v. 
Holden  (14  Hun,  402),  is  clearly  distinguishable  from  this,  be- 
cause the  motion  there  was  made  on  the  complaint  as  well  as 
the  affidavit  for  attachment.  As  the  motion  was  made  upon 
the  papers  on  which  the  warrant  was  granted,  the  plaintiff 
could  not  put  in  additional  affidavits  in  support  of  the  attach- 
ment (Code,  §  G83 ;  Steuben  County  Bank  v.  Alberger,  75  N. 
Y.  179). 

As  to  the  sufficiency  of  the  affidavit  upon  which  the  attach- 
ment was  granted,  the  decisions  are  conflicting  on  the  ques- 
tion whether  the  want  of  venue  makes  the  affidavit  a  nullity 
(Barnard  v.  Darling*  1  Barb.  Ch.  218;  Cook  v.  Starts,  18 
Barb.  407);  but  the  absence  of  an  indispensable  allegation 
makes  the  affidavit  defective.  The  Code,  §  636,  provides  that 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover 
a  sum  stated  therein  over  and  above  all  counter-claims  known 
to  him.  This  is  a  wholesome  provision,  and  as  the  statute 
must  be  strictly  observed,  the  allegation  in  the  precise  form 
or  in  substance  is  as  necessary  as  the  statement  of  a  cause  of 
action  or  of  the  grounds  on  which  the  attachment  is  applied 
for.  This  view  has  been  taken  by  the  supreme  court  (Lyon  v. 
Blakesly,  19  Hun,  299,  Genl.  T.  2nd  Dept.  1879).  The  al- 
legation in  question  is  not  found  in  the  affidavit  of  Edward 
Lange,  on  which  the  attachment  was  issued,  and  the  attachment 
was  properly  vacated. 

The  order  should  be  affirmed,  with  costs. 

CHAKLES  P.  DALY,  Ch.  J.,  and  YAN  HOESEN,  J.,  concurred. 

Order  affirmed,  with  costs.* 

*  The  order  entered  on  this  decision  was  affirmed  by  the  court  of  appeals, 
June  14th,  1881  (see  85  N.  Y.  500). 
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JACOB  F.  WYCKOFF,  Appellant,  against  JAMES    L.  ANTHONY 
et  al.,  Respondents. 

(Decided  December  6th,  1880.) 

The  allowance  of  days  of  grace  for  payment  of  a  promissory  note  is  an  in- 
dulgence established  by  commercial  usage  for  the  benefit  of  the  debtor 
alone;  and  a  tender  by  him  of  the  amount  due  upon  his  note,  including 
interest  for  the  days  of  grace,  is  a  good  tender,  although  made  at  the  time 
fixed  by  the  note  for  payment,  and  before  the  expiration  of  the  days  of 
grace. 

Where  payment  of  a  promissory  note  payable  to  a  firm  is  tendered  by  a 
check  payable  to  a  firm  of  which  the  payees  are  members,  and  which 
had  been  formed  by  a  change  in  their  previous  firm  since  the  making  of 
the  note,  and  the  tender  is  refused  without  objection  to  the  manner  in 
which  the  check  is  drawn,  the  refusal  being  put  on  other  grounds,  that 
objection  is  waived. 

A  tender  to  one  of  two  members  of  a  firm  entitled  to  payment  is  suffi- 
cient. 

When  securities  are  specifically  pledged  to  a  broker  or  banker  to  secure  the 
payment  of  a  particular  loan  or  debt,  he  has  no  lien  upon  such  securities 
for  a  general  balance,  or  for  the  payment  of  any  other  claim. 

Where  a  tender  of  payment  of  a  debt  and  a  demand  for  bonds  pledged  to 
secure  it  are  duly  made,  and  refused,  and  an  action  is  thereupon  brought 
by  the  debtor  against  the  creditors  for  a  conversion  of  the  bonds,  the 
tender  is  not  waived  by  the  plaintiff  using  the  money  and  failing  to  bring 
it  into  court,  as  the  amount  due  and  tendered  is  necessarily  to  be  de- 
ducted and  allowed  to  the  defendants  in  fixing  the  amount  of  damages. 

In  an  action  for  the  conversion  of  certain  bonds,  the  answer  set  up,  with 
ether  defenses,  the  non-joinder  as  plaintiff  of  one  G.,  alleged  to  be  a  part- 
owner  of  the  bonds.  There  had  been  previous  dealings  between  the 
parties  in  which  the  defendants  had  acted  as  brokers  in  purchasing 
and  carrying  various  securities,  among  which  were  the  bonds  in  question, 
either  for  the  plaintiff  or  for  G.  upon  an  individual  account  or  an  ac- 
count kept  by  them  for  G.  in  the  plaintiff's  name,  on  which  account  the 
plaintiff  had  advanced  money,  but  G.  was  to  have  the  profits.  It  ap- 
peared, however,  that  the  transaction  out  of  which  the  action  arose  was 
distinct  and  independent;  the  written  evidence  on  the  part  of  the  plaint- 
iff tended  to  show  that  the  bonds  alleged  to  have  been  converted  had 
been  pledged  to  the  defendants  in  the  name  of  the  plaintiff  alone,  to 
secure  payment  of  a  note  of  which  he  was  the  maker;  he  testified  that 
he  was  and  had  remained  the  owner  of  the  bonds,  that  they  were  bought 
for  him  by  G. ,  through  the  defendants  as  brokers,  that  he  paid  for  them 
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with  his  own  money,  and  that  G.  was  to  have  some  of  the  profits,  if  any, 
arid  to  share  in  the  losses;  while  G.  testified,  that,  in  the  purchase  of  the 
bonds,  he  acted  as  the  plaintiff's  agent,  that  the  transaction  with  the  de- 
fendants in  the  purchase  and  carrying  of  these  bonds  was  by  him  person- 
ally, representing  the  plaintiff,  and  that  the  understanding  in  regard  to 
them  between  the  plaintiff  and  himself  was  that  he  should  bear  his  pro- 
portion of  the  losses  and  profits  also.  Held,  that  to  dismiss  the  complaint 
upon  this  evidence  for  non-joinder  of  G.  as  plaintiff  was  error,  and  that 
the  question  whether  he  was  or  was  not  a  joint  owner  of  the  bonds  was 
not  for  the  court,  but  should  be  submitted  to  the  jury. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  action  was  brought  to  recover  damages  for  the  alleged 
conversion  by  the  defendants  of  certain  bonds,  deposited  with 
them  by  the  plaintiff  as  collateral  security  for  the  payment  of 
a  promissory  note  made  by  the  plaintiff  payable  to  the  defend- 
ants, the  amount  due  upon  which  had  been  tendered  by  him  to 
them,  and  the  redelivery  of  the  bonds  to  him  demanded  be- 
fore the  action.  The  facts  are  stated  in  the  opinion.  Upon 
the  trial  the  complaint  was  dismissed,  and  judgment  for  the 
defendants  was  entered  thereupon.  From  the  judgment  the 
plaintiff  appealed. 

W.  I.  Butler,  for  appellant. — The  taking  of  days  of  grace 
is  a  privilege  personal  to  the  debtor,  and  not  aright  which  the 
creditor  can  insist  upon. 

The  assertion  of  an  unfounded  claim  upon  the  bonds,  and 
the  refusal  to  deliver,  except  upon  an  unlawful  condition  im- 
posed, amounted  to  a  waiver  of  any  tender  or  demand  what- 
ever; but  both  were  regularly  and  lawfully  made  in  person  to 
each  of  the  defendants. 

The  defendants,  the  payees  of  the  note  and  the  pledgees  of 
the  bonds,  inasmuch  as  the  pledge  is  specific,  cannot  retain  the 
bonds  pledged  for  this  particular  loan,  for  the  further  purpose 
of  securing  other  debts  or  demands  against  the  pledger  (2  Par- 
sons Contr.  120  ;  Robinson  v.  Frost,  14  Barb.  536 ;  Jarvis  v. 
Rogers,  15  Mass.  3S9 ;  EusJiford  v.  Hadfield,  7  East,  224 ; 
Lane  v.  Bailey,  47  Barb.  395 ;  Grant  v.  Taylor,  35  N.  Y. 
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Super.  Ct.  [3  Jones  &  S.]  338).  It  was  not  incumbent  on  the 
plaintiff  to  show  that  the  additional  demand  made  by  the  de- 
fendants was  unfounded  ;  it  was  for  them  to  establish  their 
additional  claim  on  the  bonds  by  showing  the  existence  of  such 
claim,  and  a  lien  upon  the  bonds  for  it. 

It  was  not  necessary  to  keep  the  tender  good.  Defendants 
are  entitled  to  an  abatement  of  damages  to  the  extent  of  the 
lien  as  it  existed  at  the  time.  The  tender  terminated  the  lien. 

There  was  no  non-joinder  of  parties  ^plaintiff.  The  right 
to  the  possession  at  the  time  of  the  conversion  of  the  property 
converted  is  all  that  is  essential  to  give  a  right  of  action  (Ab- 
bott's Trial  Evid.  623,  G88 ;  Van  Bokkelin  v.  Ingersol,  5 
Wend.  315;  Baker  v.  Hoag,  7  N.  Y.  555;  Faulkner  v. 
Brown,  13  Wend.  G3 ;  Ilendricks  v.  Decker,  35  Barb.  298  ; 
Bowen  v.  Fenncr,  40  Barb.  383  ;  Iladdon  v.  Williams,  1  Hobt. 
340;  Fitzhugh  v.  Wyman,  9  N.  Y.  559 ;  Johnson  v.  Carnley, 
10  N.  Y.  570).  A  bailee  is  not  permitted  to  dispute  the  title 
of  the  bailor  or  principal  from  whom  he  received  the  property 
except  by. showing  that  the  bailor  has  parted  with  his  interest 
in  the  property  subsequently  to  the  bailment  (Abbott's  Trial 
Evid.  554;  Vosburgh  v.  Iluntington,  15  Abb.  Pr.  254  ;  Mar- 
vin v.  Ellwood)  11  Paige,  365 ;  Gosling  v.  Birnie,  7  Bing. 
339  ;  Nudd  v.  Montanye,  38  Wis.  511 ;  Marvin  v.  Smith,  56 
Barb.  600). 

D.  M.  Porter,  for  respondent. — No  tender  was  made. 
The  creditor  cannot  be  compelled  to  receive  his  money, 
drawing  interest,  before  maturity  (Butts  v.  Burnett,  6  Abb. 
Pr.  N.  S.  302 ;  Sanders  v.  Frost,  5  Pick.  259,  267 ;  T'dlou  v. 
Britton,  4  Ilalst.  120,  127;  2  Parsons  Contr.  042,  note  g; 
Mitchell  v.  Cook,  29  Barb.  243  ;  Everton  v.  National  Bank  of 
Newport,  66  N.  Y.  14). 

The  tender  was  insufficient  in  amount  (Boyden  v.  Moorey 
5  Mass.  365 ).  Neither  was  the  tender  kept  good  (Dodge  v. 
Fearing*  19  Hun,  277  ;  Roosevelt  v.  BulUs  Head  Bank, 
45  Barb.  579;  Becker  v.  Boon,  61  N.  Y.  317;  Brooklyn 
Bank  v.  De  Graw,  23  Wend.  342). 

-There  was  a  non-joinder  of  parties  plaintiffs,  because  Gilman 
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was  to  share  the  profits  and  bear  his  part  of  the  losses,  which 
constituted  him  a  copartner,  and  as  such  a  necessary  party 
plaintiff ;  especially  as  defendants  were  third  parties  dealing 
with  them  (Manhattan  Brass  Manuf.  Co.  v.  Sears,  45  N.  Y. 
397 ;  Berthold  v.  Goldsmith,  24  How.  [U.  S.]  536,  542,  543 ; 
Ontario  Bank  v.  Hennesy,  48  N.  Y.  545 ;  Pond  v.  Pittard, 
3  Mees.  &  W.  357 ;  Haas  v.  Root,  16  Hun,  526 ;  Pott  v. 
Eyton,  3  Mann.  Gr.  &  S.  32 ;  54  Eng.  C.  L.  31 ;  Grace  v. 
Smith.  2  Wm.  Blackst.  998  ;  Waugh  v.  Carver,  2  H.  Blacks. 
247 ;  1  Smith's  Lead.  Cas.;  Leggett  v.  Hyde,  58  K  Y.  272 ; 
Collyer  Part.  4th  Am.  ed.  §  5,  and  cases  cited ;  Story  Part. 
Gray's  ed.  §§  2,  68,  36,  note  3 ;  Walden  v.  Sherburne,  15 
Johns.  409  ;  Dobb  v.  Halsey,  16  Johns.  34 ;  Everett  v.  Chase, 
5  Denio,  182  ;  Winship  v.  Bank  of  United  States,  5  Pet.  529, 
Everett  v.  Chapman,  6  Conn.  347 ;  Champion  v.  Bostwick,  18 
Wend.  175  ;  Liudley  Part.  §  17). 

The  defendants  claimed  a  lien  upon  the  bonds  as  general 
bankers,  and  it  is  incumbent  on  the  plaintiff  to  show  that  this 
claim  was  entirely  fictitious  (Briggs  v.  Boyd,  56  N.  Y.  289 ; 
James  v.  Johnson,  6  Johns.  Ch.  428  ;  and  authorities  cited). 

The  plaintiff  having  used  the  money,  and  not  bringing  it 
into  court,  waived  the  tender  (Tillou  v.  Britton,  4  Halst.  120, 
127 ;  Kortwright  v.  Cady,  23  Barb.  490 ;  5  Abb.  Pr.  358 ; 
Brooklyn  Bank  v.  Degraw,  23  Wend.  342). 

CHARLES  P.  DALY,  Chief  Justice. — It  was  stated  on  the 
argument,  that,  the  complaint  was  dismissed  by  the  judge 
below,  solely  on  the  ground  that  Gillman  was  not  joined  as  a 
party  plaintiff ;  and  that  the  judge  ruled  against  the  defendants 
on  the  five  other  grounds  on  which  they  moved  for  the  dis- 
missal of  the  complaint.  As  this,  however,  does  not  appear  in 
the  case  as  settled,  we  shall  have  to  consider  all  the  grounds  on 
which  the  motion  was  made  ;  for,  if  any  of  them  should  be  good, 
the  judgment  would  have  to  be  affirmed.  It  would  be  con- 
venient to  consider  last,  the  ground  upon  which  the  judge  is 
said  to  have  dismissed  the  complaint ;  and  I  shall  therefore 
consider  first,  in  their  order,  the  other  grounds. 
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The  first  is  that,  at  the  time  of  the  tender,  the  note  was  not 
due,  as  the  three  days  of  grace  had  not  expired. 

A  creditor  is  not  compelled  to  receive  money,  bearing 
interest,  before  it  is  due ;  for  he  lias  a  right,  by  his  contract,  to 
keep  his  money  at  interest,  and  cannot  be  compelled  to  receive 
it  before  the  time  fixed  by  the  contract.  This  rule  applies  to 
a  promissory  note  made  payable  at  a  particular  day  ;  but  it 
does  not  apply  to  the  days  of  grace,  which  is  an  indulgence 
established  by  commercial  usage  for  the  benefit  of  the  debtor 
alone,  and  which,  in  the  opinion  of  elementary  writers  (Byles 
on  Bills,  205,  6th  Am.  ed. ;  Chitty  on  Bills,  p.  374,  10  Am. 
ed.) — for  the  origin  of  the  usage  is  somewhat  obscure — was 
at  first  allowed  as  a  favor,  on  the  part  of  the  creditor,  but 
gradually,  in  commercial  countries,  ripened  into  a  right ;  an 
allowance  which  varies  according  to  the  usage  of  the  particular 
country  or  place,  from  three  days  to  thirty,  and  in  some  places, 
does  not  exist  at  all.  "  Days  of  grace,"  says  Chief  Justice 
MARSHALL,  in  Ogden  v.  Saunders  (12  Wheat.  342),  "  from  the 
very  term,  originated  partly  in  convenience,  and  partly  in 
the  indulgence  of  the  creditor."  The  practice  of  allowing  a 
little  time  to  the  debtor,  for  payment,  beyond  the  time  named 
in  the  bill,  doubtless  originated  from  the  difficulty  and 
irregularity  which,  in  early  times,  attended  the  transmission  of 
money,  or  getting  money  exchanged  into  the  coin  which  was 
alone  receivable  in  the  place  where  the  bill  was  payable,  when 
the  conveniences  of  modern  times  did  not  exist ;  such  as  post- 
offices,  post  roads,  and  the  facilities  which  we  now  have  in  all 
matters  of  exchange,  and  the  transmission  of  money  by  bills  of 
credit  from  one  commercial  place  or  house  to  another.  It  was 
a  usage  derived  from  Saxon  or  remoter  times,  that  parties  were 
not  to  be  strictly  held  to  the  precise  time  appointed  for  an  act ; 
and  by  the  feudal  law,  a  party  was  allpwed  three  distinct  days, 
or,  as  they  were  called  in  the  old  books,  three  days  of  grace,  in 
which  to  make  his  appearance,  beyond  the  day  named  in  the  writ 
(3  Black st.  Comin.  278);  and,  no  doubt,  it  was  the  general  preva- 
lence of  this  custom,  in  England,  under  the  feudal  law,  which 
led  to  the  commercial  usage  of  allowing  three  days  also,  for 
the  payment  of  bills  of  exchange  or  promissory  notes,  beyond 
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the  time  fixed  ;  which,  as  I  have  said,  widely  differs  in  different 
countries ;  thus,  in  Spain,  it  is  generally  fourteen  days,  but  differs 
in  certain  parts  of  the  country,  as  in  Cadiz,  where  but  six  days 
are  allowed ;  these  regulations,  in  different  places,  being  founded 
upon  considerations  peculiar  to  the  particular  place  or  country, 
its  manner  of  doing  business,  the  want  of  regular  communica- 
tion between  different  parts,  and  the  interruptions  or  delays 
incident  to  it,  or  other  causes;  but  wherever  the  usage 
prevails,  it  is  an  indulgence  to  the  debtor,  of  which  he  has  a 
right  to  avail  himself ;  and  being  so,  I  see  no  reason  why  he 
should  not  have  the  right  to  pay  his  bill  or  note,  if  he 
thinks  proper,  after  the  time  fixed  for  payment  and  before  the 
expiration  of  the  days  of  grace,  to  which  he  is  entitled.  But, 
in  any  point  of  view,  all  tljat  the  creditor  could  possibly  claim, 
would  be  his  interest  up  to  the  last  day  of  grace ;  and  in  this 
case,  the  amount  tendered  to  the  defendants  covered  that 
interest,  and  a  fraction  over.  Gilman  swears  that  the  amount 
of  interest  which  the  defendants  claimed  was  $82.44 ;  and 
that  the  amount  tendered  was  $82.50.  There  was,  therefore, 
nothing  in  this  objection. 

The  next  objection  is  that  the  check  tendered  was  made 
payable  to  the  firm  of  Anthony,  Poore  &  Oliphant ;  the  firm 
having  been  changed  on  the  first  of  January,  or  about  a  month 
before  the  tender  was  made,  from  a  firm  previously  composed 
of  the  two  defendants,  Anthony  &  Oliphant.  The  answer  to 
this  objection  is,  that  the  defendant,  Anthony,  made  no  objec- 
tion to  the  check  upon  this  ground,  but  put  his  objection  to 
delivering  the  bonds  upon  another  ground ;  that  he  was  en- 
titled, before  delivering  them,  to  be  paid  for  a  loss  sustained 
upon  the  sale  of  certain  stock,  which  Gilman  had  ordered  to 
be  bought,  and  afterwards  repudiated  ;  and  his  objection  being 
put  solely  upon  this  ground,  the  objection  to  the  manner  in 
which  the  check  was  drawn  must  be  considered  as  waived,  be- 
cause, if  it  had  been  made,  that  could  have  been  immediately 
obviated  by  Gilman's  getting  a  check  drawn  payable  to  the 
order  of  the  previous  firm  (Per  S.  B.  STRONG,  J.,  in  Mitchell 
V.  Cook,  29  Barb.  253)  ;*  in  addition  to  which,  a  tender  of  the 
full  amount  due  upon  the  note  and  interest  was  afterwards 
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made  in  specie  to  the  other  defendant,  Oliphant ;  and  a  tender 
to  one  of  the  two  members  of  the  firm  was  sufficient. 

The  fourth  ground,  that  the  plaintiff  never  had  any  title  to 
the  bonds,  is  involved  in  the  last  objection,  and  will  be  sub- 
sequently considered. 

The  fifth  ground  was,  that  Anthony  &  Oliphant  claimed  to 
hold  the  bonds  until  they  were  paid  $702,  for  the  loss  upon 
the  stock  transaction  previously  referred  to.  This  was  sub-  ' 
stantially  claiming  that  they  had  a  general  lien  as  brokers  or 
bankers,  upon  these  particular  bonds,  for  any  amount  that 
might  be  then  due  to  them  ;  the  answer  to  which  is,  that  this 
was  a  specific  pledge  of  twenty  bonds,  for  the  payment  of  a  par- 
ticular debt  or  note,  and  that  where  securities  are  thus  pledged 
to  a  broker  or  banker,  to  secure  the  payment  of  a  particular 
loan  or  debt,  he  has  no  lien  upon  such  securities  for  a  general 
balance,  or  for  the  payment  of  any  other  claim  (  Yandersee 
v.  Willis,  3  Bro.  C.  C.  21  ;  Davis  v.  Bowsher,  5  Term,  488 ; 
Cross  on  Liens,  316  ;  Lane  v.  Bailey,  47  Barb.  395 ;  2  Par- 
sons on  Contracts,  120).  But  independently  of  that,  the  court 
could  not  assume  that  the  defendants  had  any  such  claim,  for, 
in  that  stage  of  the  case,  it  rested  entirely  on  the  testimony  of 
Gilman  ;  and  his  testimony  was  that  they  made  such  a  claim, 
but  that  it  was  unfounded,  as  he  had  given  no  order  for  the 
purchase  of  the  stock  on  which  the  defendants  claimed  to  have 
sustained  a  loss  of  $702.  To  have  dismissed  the  complaint  on 
this  ground,  would  have  been,  on  the  part  of  the  judge,  to  have 
held  that  it  was  established,  by  the  uncontradicted  evidence 
given  on  the  part  of  the  plaintiff,  that  they,  defendants,  had  a 
valid  claim  against  the  plaintiff  for  $702  ;  and  that  they  had  a 
right  to  retain  the  bonds  until  it  was  paid ;  for  which  there 
was  no  foundation  whatever  in  the  evidence. 

The  sixth  point  is  that  the  tender  was  waived  by  using  the 
money,  and  not  bringing  it  into  court ;  which  point,  according 
to  my  recollection,  respondents  waived  on  the  argument :  but 
if  they  did  not,  there  is  nothing  in  it ;  for  this  is  an  action  to 
recover  damages  for  the  conversion  of  the  bonds,  and  the 
amount  due  and  tendered  is  necessarily  to  be  deducted  and 
allowed  to  the  defendants,  in  fixing  the  amount  of  damages. 
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The  remaining  point  is,  whether  the  action  was  properly 
brought,  without  joining  Gihnan  as  a  party  plaintiff  ?  I  think 
it  was.  The  bonds  were  pledged  to  the  defendants  in  the 
plaintiff  WyekofPs  name  alone  ;  the  account  with  the  defend- 
ants was  in  his  name,  and  he  was  the  maker  of  the  note,  for  the 
payment  of  which  the  bonds  were  pledged  with  the  defendants, 
as  collateral  security.  So  far  as  the  transaction  appears  on  the 
'face  of  the  written  memorandum  and  note,  it  is  a  promise  by 
him  to  pay  the  amount  of  the  note,  and  a  statement  that  he 
has  deposited  with  the  defendants,  the  twenty  bonds  as  collateral 
security  for  the  payment  of  it ;  authorizing  them  to  sell  the 
bonds,  on  the  non-performance  of  his  promise ;  and  to  apply  the 
net  proceeds  of  such  sale  to  the  payment  of  the  note  and 
interest,  accounting  to  him  for  the  surplus,  if  any.  This  shows, 
upon  the  written  evidence  of  the  transaction,  that  he  was 
entitled,  on  the  payment  of  the  note,  to  the  possession  of  the 
bonds ;  and  a  party  who  is  simply  entitled  to  the  possession  of 
property  may  maintain  an  action  for  the  conversion  of  it, 
against  any  one  who  is  not  the  owner,  or  entitled  to  the 
possession.  A  gratuitous  bailee,  or  one  who  is  in  possession  of 
an  estray,  or  who  has  a  lien,  or  who  can  show  that  he  was,  at 
the  time  of  the  conversion,  lawfully  entitled  to  have  the 
property  in  his  possession,  may  sue  for  the  conversion  of  it 
(Bowen  v.  Fenner,  40  Barb.  385  ;  Hendricks  v.  Decker,  35 
Barb.  299  ;  Baker  v.  Hoag,  7  N.  Y.  555 ;  Johnson  v.  Carnley, 
10  K  Y.  570). 

If  it  had  appeared  by  the  evidence  that  the  agreement  or 
understanding  between  Wyckoff  and  G-ilman  was,  that  on  the 
payment  of  the  note,  either  he  or  Wyckoff  might  have  posses- 
sion of  the  bonds,  and  that  either  had  the  right  to  control 
and  sell  and  dispose  of  them,  then  they  would  have  been 
partners  in  the  adventure,  and  the  suit  would  have  to  be 
brought  in  the  name  of  both.  But  the  evidence  does  not  show 
this,  with  that  certainty  that  is  requisite  to  justify  dismissing 
the  complaint,  upon  the  ground  that  Grilman  was  a  joint  owner 
and  ought  to  have  been  made  a  party  plaintiff.  On  the 
contrary,  the  plaintiff  Wyckoff  testifies,  that  he  was  the  owner 
of  the  bonds,  and  that  he  remained  the  owner  of  them  up  to 
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the  time  of  the  maturity  of  the  note,  in  which  he  is  supported 
by  the  evidence  of  the  written  contract.  He  says  that  he  did 
not  buy  them  himself  personally ;  that  they  were  bought  by 
Gilman,  but  that  he,  Wyckoff,  paid  for  them,  with  his  own 
money,  "  every  cent  of  it ;"  that  Gilman  was  to  have  some  of 
the  profits,  if  there  were  any,  and  was  to  share  in  the  losses ; 
an  arrangement,  he  says,  that  continued  "  through  the  purchase 
of  all  the  bonds,"  including  those  in  suit ;  that  the  defend- 
ants were  employed  as  his,  Wyckoff' s,  brokers  in  the  purchase 
of  these  bonds ;  and  that  so  far  as  the  defendants  paid  for  any 
of  the  bonds,  they  did  so  as  his  brokers  ;  that  Gilman  attended 
to  the  buying,  and  that  the  account  with  the  defendants  in 
these  dealings  was  kept  in  his,  Wyckoffs,  name,  and  never  in 
the  name  of  Gilman.  Gilman  testifies,  that  in  the  purchase  of 
these  bonds,  he  acted  as  the  plaintiff's  agent ;~  that  the  transac- 
tion with  the  defendants  in  the  purchase  and  carrying  of  these 
bonds  was  by  him  personally,  representing  the  plaintiff.  The 
account  which  he  gives  of  the  purchase  of  the  twenty  bonds  in 
controversy,  is  this :  that  he  had  information  which  led  him 
to  believe  that  these  bonds  were  very  valuable ;  that  he  went 
to  the  plaintiff,  and  told  him  that  he  believed  they  were  going 
a  great  deal  higher ;  that  he  gave  him  the  information  he  had 
obtained,  and  asked  him  if  he  would  buy  them,  and  give  him 
a  proportion  of  the  profits ;  and  that,  the  plaintiff,  after  think- 
ing over  the  matter  for  a  day  or  two,  told  him  that  he  would 
do  so;  and  that  the  understanding  was  that  he,  Gilman,  "should 
T)ear  his  proportion  of  the  losses,  and  profits  also.'1'1  It  further 
appears  by  his  testimony,  that  the  defendants  were  his, 
Gilman's,  brokers  ;  that  he  had  an  individual  account  with  them 
and  also  a  stock  account  with  them,  kept  in  the  plaintiff's 
name,  on  which  the  plaintiff  had  loaned  Gilman  $10,000, 
under  agreement  with  the  defendants,  that  the  profits  were 
to  belong  to  Gilman,  but  that  the  plaintiff  was  to  have  a  lien  on 
the  account,  to  the  extent  of  the  $10,000,  which  was  to  be  repaid 
him,  before  Gilman  was  to  have  any  claim  upon  the  account 
against  the  defendants.  It  also  appears  that  Gilman  bought  other 
bonds,  the  profit  on  the  sale  of  which  belonged  to  him,  but  which 
were  bought  in  the  plaintiff's  name,  as  security  for  a  loan  made 
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by  him  to  Gilman,  and  which  was  included  in  the  above-men- 
tioned stock  account ;  Gilman  keeping  two  accounts  for  himself 
with  the  defendants,  one  in  his  individual  name,  and  one  in  the^ 
name  of  Wyckoff ;  which  latter  account  embraced  the  stocks 
and  bonds,  of  which  he  was  to  have  the  whole  profit.  It  also 
appears  that  the  twenty  bonds  in  suit  were  separated  from  other 
bonds,  so  as  to  obtain  a  loan  of  $18,000,  $8,000  of  which  was 
loaned  by  the  defendants,  and  $10,000  by  the  First  National 
Bank ;  that,  to  effect  this,  all  the  bonds  in  the  defendants' 
office  were  taken  up,  and  the  loan  by  the  bank,  of  $10,000,  was 
secured  by  twenty-five  bonds ;  and  the  loan  by  the  defendants,  by 
the  twenty  bonds  in  suit ;  which  arrangement  left  the  plaintiff 
in  debt  to  the  defendants  in  $3,267,  for  which  he  gave  them 
his  check;  so  that  whatever  may  have  been  the. previous  state 
of  affairs,  this  was  a  distinct  transaction ;  an  obligation  by  the 
plaintiff  to  pay  the  defendants  $8,000,  for  which  he  gave  them, 
as  collateral  security,  the  twenty  bonds  in  suit ;  and  the  evidence, 
in  my  opinion,  does  not  warrant  the- conclusion,  as  a  conclusion 
of  law,  that  Gilman  had  such  a  claim  or  right  to  the  possession 
or  control  of  these  bonds,  as  made  it  obligatory  upon  the 
plaintiff  to  bring  the  action,  for  the  recovery  of  the  value  of 
them,  in  the  joint  names  of  Gilman  and  himself  ;  thus  acknowl- 
edging Gilman's  joint  proprietorship  in  them.  They  were 
bought  and  paid  for  by  the  plaintiff's  money.  They  were  held 
by  the  defendants  as  collateral  security  for  a  debt  incurred  by 
and  payable  to  the  defendants  by  the  plaintiff  only ;  and  the 
extent  of  the  interest  which  Gilman  had  in  them,  was  an 
understanding  between  him  and  the  plaintiff,  that  he  was  to 
have  some  of  the  profits  on  the  sale  of  them,  if  there  were  any, 
and  share  in  the  losses ;  or,  as  Gilman  puts  it  "  Gilman  was  to 
bear  his  proportion  of  the  losses  and  the  profits  also." 

A  mere  community  of  interest  in  property,  or  an  agreement 
simply  to  divide  profits,  or  an  agreement  to  bear  a  certain  part 
of  the  losses,  does  not  necessarily,  of  itself,  create  the  relation  of- 
partners.  Whatever  may  be  the  effect  of  the  act  of  parties  having 
a  community  of  interest  in  property,  or  agreeing  to  divide  the 
profits  arising  from  it,  or  to  bear  a  part  of  the  losses,  as  respects 
the  rights  of  third  persons,  they  cannot,  as  between  themselves, 
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be  made  to  assume  a  relation  to  each  other,  which  they  did 
not  intend,  because  a  partnership  inter  se  can  result  only  from 
the  intention  of  the  parties,  to  be  gathered  from  the  contract, 
if  there  be  one ;  or,  if  not,  from  their  relations  to  and  dealings 
with  the  property,  and  with  each  other.  To  constitute  it. 
there  must  be  a  joint  interest  in  the  property ;  a  right  to  share 
the  profits  of  the  adventure,  and  a  right  of  control  over  the 
property  or  business,  all  of  which,  in  the  absence  of  a  special 
contract,  are  necessary  elements  to  create  a  partnership,  as  be- 
tween the  parties  (1  Wood's  Collyer  on  Fart.  pp.  7,  8,  0,  10, 
notes  ;  Salter  v.  Ham,  31  1ST.  Y.  321 ;  Pinckney  v.  Kctjler, 
4  E.  D.  Smith,  4G7;  Moss  v.  Jerome,  10  Bosw.  225  ;  Chatev. 
Barrett,  4  Paige,  148  ;  Snell  v.  De  Land,  43  111.  323  ;  Bar- 
thold  v.  Goldsmith,  24  How.  [U.  S.]  541,  542,  543.  "  Whether 
two  or  more  persons  are  partners  as  between  themselves,"  says 
WRIGHT,  J.,  in  Salters  v.  Hume  (supra],  "  is  determinable 
chiefly  by  a  reference  to  their  own  intention  ;"  and  applying 
that  test  here,  it  is  evident  that  the  parties  did  not  understand 
that  they  were  or  intended  to  become  partners  in  the  purchase 
and  sale  of  the  twenty  bonds,  for  Oilman's  understanding  was, 
as  he  testifies,  that  he  was  acting  as  the  plaintiff's  agent  in 
the  transaction  ;  and  the  plaintiff  has  testified  that  he  was  the 
owner  of  the  bonds  ;  that  he  paid  for  them  with  his  own 
money,  and  continued  to  be  the  owner  of  them  when  the  note 
became  payable,  February  14,  1880.  There  is  nothing  in  the 
evidence  to  show,  or  from  which  it  can  be  inferred,  as  a  fact, 
that  Gilman  had  or  was  to  have  the  same  control  over  the 
bonds,  and  right  to  sell  them,  that  the  plaintiff  had ;  and  unless 
this  was  the  case,  the  plaintiff  and  Gilman  were  not  partners 
inter  se. 

Even  if  these  twenty  bonds  had  been  put  in  the  stock  and 
bond  account,  kept  in  Wyckoffsname  by  Gilman,  all  the  profits 
of  which  were  to  belong  to  Gilman,  Gilman  was  to  have  no 
profits  under  that  account  until  the  money  advanced  by  the 
plaintiff,  as  a  margin  for  the  defendants  in  carrying  the  stock 
and  bonds  in  that  account,  was  repaid  to  the  plaintiff  by  the 
defendants.  If  these  bonds,  therefore,  were  put  by  Gilman  in 
that  account,  they  were  not  subject  to  it,  for  under  that  all  the 
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profits  of  the  sales  belonged  to  Oilman  alone  ;  and  the  testi- 
mony of  both  Oilman  and  the  plaintiff  is,  that  these  bonds  be- 
longed, not  to  Oilman,  but  to  the  plaintiff.  Oilman  swears 
positively  that  the  bonds  taken  up,  which  led  to  the  making 
of  the  plaintiff's  note,  and  the  giving  of  the  twenty  bonds  in 
suit,  as  collateral  security  for  the  payment  of  the  note,  was  an 
independent  transaction  ;  that  Wyckoff  gave  him  the  money 
to  take  up  the  bonds,  under,  as  he  said  in  response  to  a  question 
put  by  the  defendants'  counsel,  an  arrangement  that  he  and  the 
plaintiff  were  to  divide  the  profits  and  share  half  the  losses. 
The  plaintiff's  testimony,  however,  is  different.  It  is  that 
Oilman  was  to  have  some  of  the  profits,  if  there  were  any, 
and  he  was  to  share  in  the  losses ;  which  might  mean  that,  if 
there  were  no  profits,  he  would  share  in  the  losses,  as  he  would 
then  get  nothing  for  his  time  or  labor,  in  which  case  it  is  clear 
that  there  would  be  no  partnership  ;  for  a  person  rendering  ser- 
vice, for  which  he  is  to  be  paid  a  proportional  part  of  the  pro- 
fits of  the  business  or  adventure,  is  a  mere  agent  or  servant  of 
the  owner,  having  no  interest  in  or  control  over  the  property 
or  business  from  which  the  profits  arise,  or  any  interest  in  the 
profits  as  profits,  but  only  as  a  measure  of  compensation  (Ogden 
v.  Astor,  4  Sandf.  321,  322 ;  Barthold  v.  Goldsmith,  24  How. 
[U.  S.]  543),  which  may  have  been  the  case  here.  The  differ- 
ence between  the  statement  of  the  plaintiff  and  of  Oilman  on 
this  point  is  a  material  one ;  and  the  judge  could  not  decide 
which  of  the  statements  was  true,  or  the  more  probable,  as 
that  would  necessarily  be  a  question,  not  for  the  court,  but  for 
the  jury. 

After  going  over  the  whole  of  the  evidence  in  this  case,  and 
viewing  it  in  its  various  aspects,  I  am  of  the  opinion  that  the 
question  whether  Oilman  was,  or  was  not,  a  joint  owner  of 
these  bonds,  was  a  question,  not  for  the  court,  but  one  which, 
on  the  whole  evidence,  had  to  be  submitted  to  the  jury.  I 
think,  therefore,  that  a  new  trial  should  be  granted. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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JAMES  M.  SMITH,  AS  GRANTOR  FOR  THE  BENEFIT  OF  WILLIAM 
HENRY    ADAMS,   GRANTEE,   RESPONDENT,   against    JOHN 
LONG  and  MARTHA  LONG,  EXECUTORS,  &o.,  OF  JOB  LONG, 
I          DECEASED,  et  al.,  Appellants. 

(Decided  January  3d,  188V) 

Objections  to  the  validity  of  a  sale  of  a  bankrupt's  real  estate  by  his 
assignee  in  bankruptcy,  on  the  grounds  that  the  order  of  sale  was  signed 
by  the  judge  of  the  bankruptcy  court,  and  was  therefore  not  the  order 
of  the  court  ;  that  it  did  not  designate  the  time  and  place  of  sale  ;  that 
the  notice  of  sale  was  not  published  as  required  by  the  bankrupt  law,  and 
did  not  describe  the  premises  with  sufficient  minuteness;  and  that  the 
whole  of  the  premises  was  sold,  when,  if  proper  notice  had  been  given, 
a  small  portion  would  have  brought  sufficient  to  satisfy  all  claims  proved 
in  the  bankruptcy  proceedings,  will  not  avail  to  defeat  the  title  of  the  pur- 
chaser at  such  sale,  in  an  action  against  those  claiming  under  him,  brought 
to  recover  the  possession  of  the  premises,  by  a  stranger  to  the  proceed- 
ings in  bankruptcy,  in  which  action  it  appears  that  the  bankruptcy  court 
had  jurisdiction  of  those  proceedings,  and  had  power  to  order  the  sale, 
and  that  court,  by  a  subsequent  order,  duly  confirmed  all  the  proceedings 
of  the  assignee  under  the  order  of  sale. 

Under  the  provisions  of  the  United  States  Bankrupt  Act  of  1841  (5  U.  S. 
Stat.  at  L.  448,  §  15), — making  deeds  of  lands  of  bankrupts  sold  and  con- 
veyed by  their  assignees  in  bankruptcy,  when  containing  certain  recitals, 
supported  by  specified  proofs  of  the  bankruptcy  and  of  the  assignment  as 
required  by  the  act,  valid  and  effectual  to  pass  the  title  of  the  bankrupt, 
— if  the  jurisdictional  facts  are  proved,  a  deed  in  conformity  to  the 
statute  is  conclusive.  The  bankruptcy  court  having  acquired  complete 
jurisdiction,  subsequent  proceedings  for  the  sale  of  lands  of  the  bank- 
rupt, although  erroneous,  are  not  void,  and  may  be  corrected  in  the 
proceedings  themselves  ;  and,  if  confirmed  by  a  subsequent  adjudication, 
cannot  be  collaterally  questioned. 

Fraud  being,  under  the  law  of  this  state,  a  mixed  question  of  law  and 
fact,  an  answer,  in  order  to  raise  an  issue  of  fraud,  must  allege  fraud  as  a 
fact. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  possession  of  certain 
premises  conveyed  by  one  Jordan  Mott  to  one  Job  Long,  the 
testator  of  the  defendants,  John  Long  and  Martha  Long. 
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The  claim  of  the  plaintiff  was  founded  upon  a  deed  from 
William  C.  H.  Waddell,  as  general  assignee  in  bankruptcy  of 
said  Jordan  Mott,  and  who  had  been  appointed  such  assignee  in 
January,  1843. 

In  the  month  of  November,  1819,  John  Hopper,  the  great- 
grandfather of  Jordan  Mott,  died  at  the  city  of  New  York, 
leaving  a  large  and, valuable  real  estate  in  said  city,  by  will,  to 
his  three  grandchildren,  one  of  whom,  Winifred  Mott,  was  the 
mother  of  Jordan  Mott. 

On  January  27,  1843,  Jordan  Mott  was  declared  a  bank- 
nipt,  under  the  Bankrupt  Act  of  1841. 

In  1853  the  streets  and  avenues  of  New  York  were  laid 
out  through  the  sixty  acres  of  which  John  Hopper  died  seized, 
and  the  property  was  divided  into  lots,  and  a  map  made  of 
them  and  filed  in  the  Register's  office,  and  all  sales  were  made 
with  reference  to  said  map. 

On  March  16,  1862,  Winifred  Mott  died,  and  on  her  death 
Jordan  Mott  became  vested  with  a  certain  undivided  portion 
of  Winifred  Mott's  interest  in  John  Hopper's  estate. 

In  October,  1863,  a  suit  was  commenced  to  partition  the 
estate  of  John  Hopper,  and  on  the  10th  day  of  January,  1865, 
a  judgment  was  entered  therein,  whereby  ninety-five  of  the 
lots,  as  laid  down  on  said  map,  were  set  apart  to  Jordan  Mott. 
He  entered  into  possession  of  said  lots,  and  in  1868  had  sold 
and  realized  from  the  sales  of  a  portion  of  them  over  two  hun- 
dred thousand  dollars. 

On  June  13,  1868,  William  C.  H.  Waddell,  as  general 
assignee  in  bankruptcy,  obtained  an  order  from  Judge  BLATCH- 
FOKD  to  sell  the  interest  of  Jordan  Mott  and  Jacob  H.  Mott,  his 
brother,  in  the  estate  of  their  great-grandfather,  John  Hopper, 
deceased,  describing  the  property  by  the  old  farm  boundaries. 
The  notice  of  sale  was  required  by  said  order  to  be  advertised 
once  only  in  "  The  Times,"  and  the  time  and  place  of  sale 
were  not  designated  in  the  order. 

On  July  18,  1868,  a  notice  of  sale  was  published  in  "  The 
New  York  Times  "  for  the  4th  of  August  following. 

On  August  6,  1868,  a  notice  was  published  in  "  The  New 
York  Times  "  dated  August  4, 1868,  headed,  "  In  Bankruptcy," 
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stating  sale  advertised  July  18,  1868,  adjourned  to  September 
10,  18G8. 

On  September  11,  1868,  a  notice  was  published  iii  "  The 
New  York  Times"  dated  September  10,  1868,  with  no  other 
heading  than  the  words,  "  In  Bankruptcy,"  stating  that  the  sale 
advertised  for  July  18  and  September  10,  1868,  is  hereby  ad- 
journed to  September  11,  1868. 

On  September  11,  1868,  the  said  assignee  pretended  to  sell 
all  the  right,  title  and  interest  of  Jordan  and  Jacob  II.  Mott  in 
the  estate  of  their  great-grandfather,  John  Hopper,  deceased, 
to  James  M.  Smith,  for  the  sum  of  $1,750,  and  gave  six  several 
deeds  therefor. 

James  M.  Smith,  having  subsequently  conveyed  a  portion 
of  said  estate,  including  the  premises  in  question  herein,  brought 
this  action,  in  his  own  name  as  grantor,  for  the  benefit  of  a 
grantee  claiming  under  him,  alleging  that  the  defendants,  claim- 
ing under  a  conveyance  to  their  testator,  Job  Long,  by  said 
Jordan  Mott,  made  subsequent  to  the  said  partition,  unlawfully 
withheld  the  possession.  Upon  trial  before  a  referee,  he  found 
for  the  plaintiff,  and  judgment  for  the  plaintiff  was  entered  upon 
his  report.  From  the  judgment  the  defendants  appealed. 

William  fullerton,  for  appellants. 
E.  W.  Paige  and  Douglas  Campbell,  for  respondent. 

VAN  BRUNT,  J. —  [After  stating  the  facts  as  above.]  —  The 
grounds  upon  which  the  defendants  base  their  appeal  seem  to 
be  as  follows : 

first.  Because  the  notice  of  sale  was  not  published  in  ac- 
cordance with  the  requirements  qf  the  bankrupt  law. 

Second.  The  order  of  sale,  being  signed  by  the  district  judge, 
was  not  an  order  of  the  court,  and  conferred  no  authority  upon 
the  assignee  to  sell. 

Third.  Because  the  judge  in  granting  the  order  of  sale  did 
not  designate  the  time  and  place  of  sale. 

Fourth.  Because  the  premises  sold  were  not  described  with 
sufficient  minuteness. 
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Fifth.  Because  the  whole  of  the  premises  were  sold,  when, 
if  proper  notice  had  been  given  of  the  sale,  a  small  portion 
would  have  brought  sufficient  to  satisfy  all  claims  proved  in 
the  bankruptcy  proceedings  against  Mott. 

The  fourth  and  fifth  grounds  above  mentioned  are  clearly 
not  such  as  can  be  considered  in  this  action.  If  any  damage 
resulted  from  the  want  of  due  publicity  or  the  want  of  accu- 
rate description,  upon  a  proper  application  the  district  court 
could  order  a  re-sale  if  it  should  see  fit ;  but  a  stranger  to  that 
proceeding  in  another  action  could  never  be  allowed  to  defeat 
a  purchaser's  title  upon  any  such  grounds,  as  they  do  not  in  any 
way  affect  the  jurisdiction  of  the  court  in  any  of  its  proceed- 
ings. Furthermore,  before  any  such  defense  could  be  made 
available  by  anybody,  and  before  any  relief  could  be  granted  to 
anybody,  the  purchaser  is  entitled  to  be  refunded  his  purchase 
money  ;  and  it  is  difficult  to  see  how  such  a  result  could  possi 
bly  be  arrived  at  in  this  action. 

The  first  and  second  grounds  present  a  more  interesting 
question,  but  we  are  not  left  in  uncertainty  as  to  the  rules 
which  should  be  applied  for  the  solution  of  these  apparent 
difficulties. 

It  is  a  well  settled  principle,  that  when  a  court  possessing 
judicial  powers  has  rightfully  obtained  jurisdiction  of  a  cause 
or  proceeding,  all  its  subsequent  proceedings  are  valid,  however 
erroneous  they  may  be,  until  they  are  reversed  in  error  or  by 
some  direct  proceeding  for  that  purpose  (Harvey  v.  Tyler,  2 
Wall.  328-342).  The  bankrupt  court  had  the  power  to  order  the 
sale,  and  whether  the  sale  was  regularly  conducted,  or  whether 
a  proper  consideration  had  been  obtained  at  the  sale,  might  be 
questions  which  the  bankrupt  and  his  creditors  would  have  had 
the  right  to  have  raised,  but  with  which  the  defendants  have 
nothing  to  do.  If  the  court  had  ordered  this  sale  to  be  made 
without  any  advertisement  at  all,  the  purchaser  would  have 
taken  a  title  which  could  not  be  questioned  by  any  third  party. 
The  case  of  Stevens  v.  Hauser  (39  N.  Y.  302)  fully  supports 
this  proposition. 

There  is  a  further  consideration  which  would  also  seem  to 
dispose  of  this  question,  and  that  is,  the  court  has  by  its  order 
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duly  confirmed  the  proceedings  of  the  assignee.  This  confirma- 
tion is  equivalent  to  having  ordered  the  assignee  originally  to 
do  those  tilings  which  he  did  do,  and  cured  whatever  irrregu- 
larity  even  there  may  have  been  in  his  proceedings  (Ilogan 
v.  Hoyt)  37  N.  Y.  300).  In  this  case  a  decree  of  foreclosure 
and  sale  was  made  directing  Livingston  K.  Miller,  as  referee, 
to  sell  the  premises.  The  premises  instead  of  being  sold  by 
the  referee  were  sold  by  the  sheriff,  and  the  sale  was  held  to  be 
good,  it  having  been  confirmed  by  the  court. 

The  third  objection  is  entirely  met  by  the  above  principle, 
which  is,  that  the  confirmation  by  the  court  of  an  act  done  by 
one  of  its  officers  is  equivalent  to  an  original  delegation  of  au- 
thority where  the  court  had  acquired  rightfully  jurisdiction  of 
the  subject-matters  and  the  parties. 

Even  if  the  order  of  sale  was  improperly  signed  by  the 
judge  instead  of  being  an  order  of  the  court,  the  court  subse- 
quently made  the  order  its  own  by  the  confirmation  of  the  pro- 
ceedings had  under  it. 

There  seems  to  be  also  a  further  answer  to  all  the  objections 
made  by  the  defendants  to  the  plaintiff's  title,  and  that  is  found 
in  section  fifteen  of  the  bankrupt  law,  which  is  as  follows : 

"  And  bo  it  further  enacted,  That  a  copy  of  any  decree  of 
bankruptcy  and  the  appointment  of  assignees,  as  directed  by 
the  third  section  of  this  act,  shall  be  recited  in  any  deed  of 
lands  belonging  to  the  bankrupt  sold  and  conveyed  by  any  as- 
signee under  and  by  virtue  of  this  act ;  and  that  such  recital, 
together  with  a  certified  copy  of  this  order,  shall  be  a  full  and 
complete  evidence  both  of  the  bankruptcy  and  the  assignment 
therein  recited,  and  supersede  the  necessity  of  any  other  proof 
of  such  bankruptcy  and  assignment  to  validate  the  said  deed  ; 
and  all  deeds  containing  such  recitafs,  and  supported  by  such 
proof,  shall  be  as  effectual  to  pass  the  title  of  the  bankrupt  of, 
in  and  to  the  lands  therein  mentioned  and  described  to  the  pur- 
chaser, as  fully  to  all  intents  and  purposes  as  if  made  by  such 
bankrupt  himself  immediately  before  such  order." 

The  assignee's  deed  to  the  plaintiff  contains  such  recitals,  arid 
is  supported  by  such  proof,  and  therefore  was  by  the  terms  of 
the  act  effectual  to  pass  the  title  of  the  bankrupt  of,  in  and  to 
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the  lands  therein  mentioned  and  described  to  the  purchaser,  as 
fully,  to  all  intents  and  purposes,  as  if  made  by  such  bankrupt 
himself,  immediately  before  such  order. 

In  answer,  the  appellants  say,  "  Under  no  circumstances  can 
it  be  contended  that  the  last  clause  of  this  section  should  be 
more  strictly  construed  as  to  the  validity  of  the  deed  executed 
by  the  assignee  in  bankruptcy,  than  the  80th  section  of  the  1st 
Revised  Statutes,  p.  411,  as  to  deeds  executed  by  the  state 
comptroller  on  tax  sales,  which  is  as  follows : 

"  '  The  comptroller  shall  execute  to  the  purchaser,  his  heirs 
or  assigns,  in  the  name  of  this  state,  a  conveyance  of  the  real 
estate  so  sold,  which  shall  vest  in  the  grantees  an  absolute  estate 
in  fee  simple.' 

"  The  construction  which  has  been  given  to  this  section  of 
the  Revised  Statutes  is  in  conformity  with  what  is  claimed  to 
be  the  proper  construction  to  be  given  to  the  15th  section  of 
the  bankrupt  act. 

"  It  came  under  review  in  the  case  of  Tollman  v.  White  (2 
N.  Y.  69),  in  which  case  the  court,  per  Judge  RUGGLES,  says : 

"  '  This  section  only  applies  to  cases  w^here  that  officer  has 
power  to  sell  (18  Johns.  442).  To  give  him  that  power  the 
land  must  have  been  assessed  in  due  form  by  the  town  assessor, 
taxed  by  the  county  supervisor,  and  a  certified  transcript,  of  the 
assessment  must  have  been  transmitted  by  the  county  treasurer 
to  the  comptroller,  with  the  collector's  affidavit  that  the  tax  is 
unpaid,  and  the  tax  must  have  remained  unpaid  for  two 
years,'  &c.  &c. 

"  Again,  in  the  case  of  Bunner  v.  Eastman  (50  Barb.  639), 
Judge  BACON  says : 

" '  It  cannot  be  Jield  successfully  that  the  comptroller's  deed 
was  conclusive  evidence  of  the  defendants  title.  If  conclusive 
evidence  of  regularity  we  have  seen  that  it  is  only  so  as  to  the 
sale  itself,  and  not  as  to  the  prior  proceedings.  At  the  time  of 
sale  in  this  case,  and  for  several  years  subsequently,  the  provi- 
sions of  the  Revised  Statutes  in  reference  to  redemption  by  the 
owner  of  lands  sold  for  taxes  were  in  force,  and  by  the  76th 
section  it  was  enacted  that  the  comptroller  should,  at  least  six 
months  before  the  expiration  of  the  two  years  allowed  for  such 
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redemption,  cause  to  be  published  for  once  a  week,  for  six 
weeks  successively,  in  all  the  public  newspapers  printed  in  the 
state,  and  iu  such  form  as  he  should  deem  best  calculated  for 
that  purpose,  a  notice  that  unless  the  lands  should  be  redeemed 
by  a  certain  day,  they  would  be  conveyed  to  the  purchaser.  This 
notice,  as  we  have  seen,  was  not  published  in  compliance  with 
this  provision,  in  at  least  one  such  paper,  and,  perhaps,  not  some 
two  or  three  others,  and  this  omission,  it  is  claimed,  renders  the 
conveyance  void,  and  it  is  so,  upon  the  principles  declared  by 
Chief  Justice  MARSHALL,  in  the  case  of  Thatcher  v.  Powell  (6 
Wheat.  119),  that  no  individual  or  public  officer  can  sell  and 
convey  a  good  title  to  the  land  of  another  unless  authorized  to 
do  so  by  express  law,  and  the  person  invested  with  such  power 
must  pursue,  with  precision,  the  course  prescribed  by  law,  or 
his  coarse  will  be  invalid.' 3: 

These  principles  have  no  application  to  the  case  at  bar. 

In  the  case  of  Tollman  v.  White  (2  N.  Y.  69),  Judge 
RUGGLES  says,  as  above  quoted :  "  This  section  only  applies 
where  that  officer  has  power  to  sell ; "  and  that  is  all  that  it  is 
made  to  apply  to  in  the  bankrupt  law.  The  jurisdictional  facts 
must  be  proved  ;  but,  after  that,  the  deed  is  conclusive  evidence. 
In  the  cases  cited,  the  regularity  of  the  proceedings  which  gave 
the  comptroller  power  to  sell  could  be  questioned,  because  upon 
them  his  power  of  sale  depended.  In  the'  case  at  bar  the  as- 
signee by  the  adjudication  was  the  owner  of  the  fee  of  the 
premises  sold,  the  bankrupt  had  been  divested  of  all  title,  and 
the  court  had  acquired  complete  jurisdiction  of  the  subject- 
matter,  and  having  obtained  jurisdiction,  if  its  subsequent  pro- 
ceedings were  erroneous  they  were  not  void,  but  such  error 
might  be  corrected  in  the  proceeding  itself.  The  confirmation 
of  the  proceedings  of  the  assignee,  who  was  but  an  officer  of 
the  court,  was  an  adjudication  by  the  court  that  such  proceed- 
ings had  been  regular,  just  and  fair,  and  such  an  adjudication 
cannot  be  collaterally  questioned. 

Irregularities  of  procedure  never  divest  jurisdiction  once 
rightfully  obtained.  Questions  of  this  kind  must  be  raised  in 
the  proceeding  itself,  or  in  a  direct  proceeding  instituted  for 
that  purpose. 
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The  case  at  bar  seems  to  be  a  hard  one  for  the  defendants, 
but  relief  cannot  be  afforded  in  this  action,  at  least  without, 
in  ray  opinion,  a  violation  of  the  best  settled  principles  of 
law. 

In  the  additional  points  submitted  by  the  appellant,  it  seems 
to  be  claimed  that  an  issue  of  fraud  has  been  raised  by  the 
answer.  I  have  read  the  answer  in  vain  to  find  such  an  issue. 
Under  the  law  of  this  state  fraud  is  a  mixed  question  of  law 
and  fact,  and  in  order  to  support  a  finding  of  fraud  as  a  con- 
clusion of  law,  in  the  findings  of  a  court  or  referee,  it  is  well 
settled  that  the  existence  of  fraud  must  be  found  as  a  fact. 
Whatever  is  necessary  to  be  found  to  sustain  a  conclusion  of 
law,  must  be  alleged  ;'  consequently,  to  raise  an  issue  of  fraud 
under  our  Code,  fraud,  as  a  fact,  must  be  alleged. 

The  judgment  must  be  affirmed,  with  costs. 

CHAELES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MANASSEH  BKIGGS  et  al.,  Respondents,  against  CHAELES  M. 
COENWELL,  Appellant. 

(Decided  January  3d,  1881.) 

In  an  action  "by  judgment  creditors  of  a  corporation,  the  capital  stock  of 
which  had  not  been  fully  paid  in,  against  one  of  the  stockholders,  upon 
his  statutory  liability  for  debts  of  the  corporation,  it  appeared  that  the 
defendant  had  received  his  stock  in  consideration  of  the  transfer  by  him 
to  the  corporation  of  his  interest  in  a  certain  franchise  ;  that  the  stock 
was  transferred  to  him  upon  the  books  of  the  corporation  ;  and  that  he 
received  a  certificate  of  stock,  gave  a  receipt  for  it,  and  still  held  it  when 
the  action  was  brought.  Held,  that  it  was  no  defense  that  he  was  induced 
to  take  the  stock  by  false  and  fraudulent  representations  to  him  by  the 
president  of  the  corporation,  that  the  stock  was  full-paid  capital  stock, 
upon  which  there  was  no  liability  of  the  stockholders. 

The  defendant  was  the  holder  of  certain  bonds,  bearing  an  indorsement  by 
the  president  of  the  company,  purporting  to  be  a  guaranty  by  the  com- 
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pany  of  their  payment,  and  of  certain  promissory  notes  of  the  company, 
payable  on  demand,  together  amounting  to  more  than  the  stock  held  by 
him,  all  of  which  had  been  acquired  by  him  after  the  company  had  be- 
come insolvent,  and  but  a  short  time  before  the  action  was  brought.  The 
original  consideration  for  the  bonds,  or  the  consideration  for  the  guaranty 
of  them  by  the  company,  or  for  its  notes,  was  not  shown  ;  and  the  guar- 
anty of  the  bonds  purported  to  have  been  made  before  the  incorporation 
of  the  company  was  completed,  and  no  subsequent  ratification  of  it  by  the 
corporation  was  proved.  What  the  defendant  paid,  if  anything,  for  the 
bonds  and  notes  did  not  appear  ;  but  the  previous  holder  of  them  had 
charged  them  on  his  books  to  the  account  of  profit  and  loss.  Held,  that, 
as  against  the  plaintiffs,  suing  on  a  judgment  recovered  by  them  against 
the  company  for  goods  sold  and  delivered,  the  possession  of  the 
bonds  and  notes  obtained  under  these  circumstances  did  not  constitute 
a  defense  such  as  might  have  been  established  under  the  equitable  con- 
struction of  the  statute,  by  the  defendant  showing  that  he  also  had 
delivered  goods  to  the  corporation,  or  advanced  money  to  it,  or  incurred 
obligations  for  it,  or  paid  its  debts,  in  either  case,  to  an  amount  equal  to 
the  stock  held  by  him. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court  entered  upon  the  report  of  a  referee,  and  granting  a  new 
trial. 

The  action  was  brought  upon  a  judgment  recovered  by  the 
plaintiffs  against  a  corporation  of  which  the  defendant  was  a 
stockholder,  and  the  capital  stock  of  which  had  not  been  fully 
paid  in.  The  facts  are  stated  in  the  opinions.  Upon  trial 
before  a  referee,  he  found  for  the  defendant,  and  judgment  for 
the  defendant  was  elitered  upon  his  report.  From  the  judg- 
ment the  plaintiff  appealed  to  the  general  term  of  the  marine 
court,  which  reversed  the  judgment  and  granted  a  new  trial. 
From  the  order  entered  on  this  decision,  the  defendant  appealed 
to  this  court. 

John  A.  Bryan,  for  appellant. 
L.  I>.  Jjunnell,  for  respondent. 

CIIAKLES  P.  DALY,  Chief  Justice. — The  evidence  shows 
that  the  defendant  became  a  stockholder.  He  received,  in 
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consideration  of  the  transfer  to  the  "  Citizens'  Gas  Light  Com- 
pany of  Long  Island  City,"  of  his  interest  in  a  franchise  for 
laying  down  gas  pipes  in  Long  Island  City,  twenty  shares  of 
that  company's  stock.  The  shares  were  duly  transferred  to 
him  upon  the  books  of  the  company  ;  he  received  the  cer- 
tificate of  the  stock,  gave  a  receipt  for  it,  and  still  held  it 
when  this  action  was  brought.  Having  thus  become  a  stock- 
holder, the  liability  imposed  by  the  statute  was  created,  and  it 
is  no  answer  to  an  action  to  enforce  that  liability,  that  he  was 
induced  to  become  a  stockholder  through  false  and  fraudulent 
representations  to  him,  by  the  president  of  the  company,  that 
the  stock  was  "  full-paid  capital  stock,  upon  which  there  was 
no  liability  of  the  stockholders." 

The  question  is  not  a  new  one.  It  was  fully  considered  in 
respect  to  an  analogous  liability  in  Oalf.es  v.  Turquand  (E.  L. 
R.  2  II.  of  L.  325),  the  decision  in  which  is  succinctly  stated 
by  Vice-Chancellor  MALINS  in  Pugh  and  Shearman's  case 
(E.  L.  R.  13  Eq.  572),  as  follows :  that  where  a  man  has  be- 
come a  stockholder,  no  misconduct  of  the  company,  or  false 
representation  made  by  them,  to  induce  him  to  take  shares, 
will  release  him  from  bearing  the  responsibility  which  he  owes 
to  creditors,  whatever  effect  it  may  have  between  himself  and 
other  creditors,  which  is  the  present  case ;  and  a  like  decision 
was  rendered  in  two  other  cases  (Henderson  v.  Royal 
British  Bank,  7  El.  &  Bl.  356  ;  Powis  v.  Harding,  1  Com. 
B.  K  S.  533). 

In  the  case  of  The  Empire  City  Bank  (6  Abb.  Pr.  402), 
where  the  defense  to  the  personal  liability  of  stockholders  was 
that  the  stock  was  transferred  to  them  by  the  directors  of  the 
bank,  with  intent  to  defraud  them,  the  directors  knowing  that 
the  bank  was  then  insolvent,  Judge  MITCHELL  held  that  what- 
ever right  the  proof  of  such  facts  might  give  the  stockholders 
to  rescind  their  contract  as  between  them  and  the  parties  who 
sold  them  the  stocks,  it  gave  them  no  such  right  as  against 
the  creditors  of  the  bank  ;  and  in  The  Matter  of  the  Reciprocity 
Bank  (22  N.  Y.  17),  Chief  Justice  COMSTOCK  said  :  "  A  person 
may  show,  in  exoneration  of  himself,  that  his  name  was  placed 
on  the  books  of  the  bank  without  his  authority ;  but  if  a  party 
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makes  an  actual  purchase  of  shares,  whether  from  the  corpora- 
tion or  an  individual  stockholder,  and  voluntarily  allows  him- 
self to  be  represented  to  the  world  as  a  stockholder,  he  must 
take  the  responsibility  of  the  situation ;  equities  may  exist 
between  him  and  other  parties,  but  the  statute  has  no  regard 
for  such  questions.  He  cannot  disown  the  ownership  when 
it  ceases  to  be  a  benefit  and  becomes  a  burden.  And  to  the 
same  general  effect  see  Ruggles  v.  Brock  (6  Hun,  164) ;  Ellis 
v.  Schmoeck  (5  Bing.  521) ;  Spear  v.  Crawford  (14  Wend.  24, 
25).  When  a  person  has,  through  fraudulent  representations 
of  the  seller  of  the  stock  or  of  the  company,  become  a  stock- 
holder in  a  corporation  where  a  personal  liability  to  creditors 
may,  by  statute,  arise,  he  can,  in  the  appropriate  action,  after 
tendering  the  stock  to  the  person  or  company  who  fraudu- 
lently induced  him  to  buy  it,  and  demanding  back  what  he 
gave  for  it,  be  reimbursed  for  any  loss  or  damage  he  has  sus- 
tained, and  be  relieved  thereafter  from  any  further  liability  as 
a  stockholder ;  but  whilst  he  continues  to  be  a  stockholder  his 
liability,  under  the  statute,  to  creditors,  continues  (  WrigMs 
case,  E.  L.  R.  12  Eq.  351 ;  Henderson  v.  Royal  British  Bank, 
supra  •  Ellis  v.  Schmoeck,  supra).  The  contract  by  which  the 
defendant  became  a  stockholder,  if  he  was  induced  to  enter 
into  it  through  fraudulent  representations,  was  not  void,  but 
merely  voidable  (Oakes  v.  Turquand,  supra,  pp.  345,  346). 
Until  it  was  avoided  by  some  act  on  his  part,  or  adjudged  void 
in  a  judicial  proceeding,  he  was  entitled  to  whatever  benefits 
or  advantages  might  accrue  to  him  as  a  holder  of  the  stock 
(  WrigMs  case,  supra,  p.  351 ;  Clarke  v.  Dickson,  1  El.  Bl.  & 
El.  148) ;  and  it  makes  no  difference  that  he  did  not  know  that 
the  representation  made  to  him  was  fraudulent  until  after  the 
company  had  become  insolvent  (  WrigMs  case,  supra  /  Clarke 
v.  Dickson,  supra,  148).  In  becoming  a  stockholder,  he  must 
be  held  to  the  knowledge  that  by  the  law  he  would  be  liable 
for  the  debts  of  the  company  until  a  verified  certificate  that 
the  capital  had  been  paid  in  was  recorded  in  the  office  of  the 
county  clerk.  Whether  such  a  certificate  had  been  recorded 
or  not,  could  have  been  ascertained  by  a  simple  inquiry  at  the 
office  of  the  county  clerk ;  and  if  he  desired  to  avoid  the 
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liability  imposed  by  the  statute,  it  was  incumbent  upon  him  to 
make  that  inquiry  before  he  became  a  stockholder  ( Upton  v. 
Trililcock,  1  Otto  [U.  S.]  54  ;  PeeTs  case,  E.  L.  R  2  Ch.  684  ; 
EincaicP*  case,  Id.  426,  527 ;  Pawls  v.  Harding,  1  Com.  B. 
N.  S.  533,  542  ;  Henderson  v.  Royal  British  Bank,  7  El.  & 
Bl.  363,  364). 

If  the  defendant  had  paid  debts  of  the  company,  or  advanced 
money  to  it,  for  the  payment  of  its  debts,  or  incurred  obliga- 
tions for  it,  in  either  instance,  to  the  amount  of  his  stock,  it 
would  have  been  a  complete  defense  to  this  action  (Agate  v. 
Sands,  8  Daly,  66 ;  73  K  Y.  620 ;  Mathez  v.  Neidig,  72  K 
Y.  100).  This  is  not  a  direct  provision  of  the  statute,  but  an 
equitable  construction  put  upon  it,  on  the  assumption  that  it 
was  not  the  design  of  the  framers  of  it  that  a  stockholder  who 
was  a  creditor  of  the  company  to  the  full  amount  of  his  stock, 
should  be  individually  liable  to  another  creditor,  as  he  stands 
upon  the  same  ground,  and  is  entitled  to  claim  under  the  act, 
equally  with  the  creditor  who  is  not  a  stockholder  (Briggs  v. 
Penniman,  8  Cow.  392,  393  ;  Garrison  v.  Howe,  17  N.  Y.  458 ; 
Tallmadge  v.  The  FishUtt  Iron  Co.,  4  Barb.  389,  390,  391, 
392;  Bank  of  Pouglikeepsie  v.  Ibbotson,  24  Wend.  473). 

But  it  was  not  shown  that  the  defendant  had  paid  debts  of 
the  company,  or  advanced  money  to  it,  for  that  purpose,  or  in- 
curred any  charge  or  obligation  for  it.  All  that  appeared  was 
that  he  was  the  holder  of  two  coupon  bonds  for  $1,000  each,  of 
the  Long  Island  Gas  Light  Company,  which,  by  an  indorse- 
ment upon  them,  in  the  handwriting  of  the  president  of  the 
Crtizens'  Gas  Light  Company  of  Long  Island  City,  purported 
to  have  been  guaranteed  by  the  latter  company,  and  two  prom- 
issory notes  of  the  Citizens'  Gas  Light  Company  of  Long  Island 
City,  dated  February  10  and  March  10,  1876,  payable  on  de- 
mand, for  $303  and  $305,  which  bonds  and  notes  \vere  re- 
ceived by  the  defendant  on  the  1st  of  February,  1879,  a  short 
time  before  this  action  was  brought. 

It  appears,  on  the  face  of  the  bonds,  that  they  were  issued 
in  pursuance  of  an  act  of  the  legislature,  for  the  extension  and 
improvement  of  the  works  of  the  company,  by  which  they 
were  made ;  but  upon  what  consideration,  or  why  the  payment 
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of  them  was  guaranteed  by  the  Citizens'  Gas  Light  Company 
of  Long  Island  City,  does  not  appear.  All  that  appears  is  a 
statement  that  they  were  taken  by  one  T.  Rowland,  in  satis- 
faction of  a  claim  which  he  had,  for  work  done  by  him,  in  1874, 
either  for  the  Citizens'  Gas  Light  Company  of  Long  Island 
City  or  one  of  its  predecessors :  that  they  were  renewals  of 
former  notes  ;  and  that,  when  received  by  defendant,  they  had 
been  charged  in  Rowland's  books,  together  with  the  t\vo  notes, 
to  profit  and  loss.  What  the  defendant  paid  Rowland  for  these 
bonds  and  notes,  or  whether  he  paid  anything  for  them,  wyas 
not  shown.  Rowland  had  undoubtedly  a  right  to  give  them  to 
the  plaintiff,  and  if  it  had  been  shown  that  they  were  for  debts 
due  by  the  company  to  Rowland,  it  might  possibly  be,  although 
upon  that  point  I  express  no  opinion,  that  they  would  be 
available  to  the  defendant  as  a  defense  to  this  action  ;  but  there 
was  no  evidence  to  establish  this. 

Even  the  guaranteeing  of  the  bonds  by  the  company  was 
not  proved.  All  that  appears  on  that  head  is  an  indorsement 
on  each  bond  by  the  president  of  the  company,  that  the  pay- 
ment of  it  was  guaranteed  by  the  company,  in  accordance  with 
a  resolution  of  the  board  of  directors,  passed  March  29,  1875. 
The  authority  of  the  president  of  a  corporation  to  guarantee 
the  payment  of  the  bonds  of  another  company  may  be  implied 
from  facts  and  circumstances  which  are  given  in  evidence 
(Conover  v.  The  Mutual  Insurance  Company,  1  N.  Y.  [1 
Comst.]  290 ;  Clark  v.  Farmers'  Woolen  Manuf.  Co.,  15 
Wend.  255) ;  but  nothing  was  given  in  evidence  here  but 
the  bonds,  with  the  indorsement  upon  them,  in  the  president's 
handwriting,  that  the  payment  of  them  was  guaranteed  by  a 
resolution  of  the  board  of  directors,  passed  on  the  29th  day  of 
March,  1875,  which  was  not  true,  for  the  Citizens'  Gas  Light 
Company  of  Long  Island  City,  by  which  they  purported  to 
have  been  guaranteed,  was  not  then  incorporated.  The  in- 
dorsement bears  date  the  29th  of  March,  1875 ;  and  the  certiff- 
cate  of  the  incorporation  of  the  company  was  not  filed  in  the 
county  clerk's  office  until  the  1st  of  April  following.  Such  a 
corporation  is  not  created  until  the  certificate  provided  for  by 
law  has  been  filed  in  the  manner  directed  by  the  act  (Laws 
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of  1848,  ch.  40,  §§  1,  2).  Even  the  certificate  had  not  been 
signed  by  the  persons  to  be  incorporated  as  the  Citizens'  Gas 
Light  Company  of  Long  Island  City,  when  this  indorsement 
was  made.  The  statement,  therefore,  in  it,  by  E.  B.  Litchfield, 
signing  himself  president  of  the  Citizens'  Gas  Light  Company 
of  Long  Island  City,  that  a  resolution  of  the  board  of  directors 
had  been  passed,  guaranteeing  the  payment  of  these  bonds,  was 
untrue,  for  no  such  resolution  had  been  or  could  be  passed,  as 
there  was  no  board  of  directors,  nor  any  such  corporation  then 
in  existence.  Even  the  name  in  the  indorsement  is  not  the 
correct  name  of  the  body  that  was  subsequently  incorporated 
and  contracted  the  debt  for  which  the  plaintiff  obtained  a  judg- 
ment against  it. 

An  attempt  was  made  to  show  that  although  the  corpora- 
tion was  not  in  existence  when  this  guarantee  was  given,  it 
adopted  the  guarantee  when  subsequently  a  corporation,  by 
paying  coupons  of  bonds  made  by  the  Long  Island  Gas  Com- 
pany. The  defendant  was  allowed  to  show  entries  in  a  cash- 
book  of  several  payments  of  coupons  of  bonds  of  that  company. 
The  plaintiffs  objected  that  there  was  no  evidence  that  the  cash- 
book  produced  was  a  book  of  the  company,  or  that  it  was  a  book 
of  original  entries  ;  or  that  it  was  correct ;  and  generally,  that 
what  was  contained  in  it  was  irrelevant  and  improper.  The 
book  was  produced  by  a  clerk  of  the  attorney  of  the  receiver  of 
the  company,  the  attorney  himself  being  too  sick  to  attend  be- 
fore the  referee,  the  receiver  being  dead.  The  clerk  was  sent 
by  the  attorney  with  the  books,  but  did  not  know  himself 
whether  the  books  he  produced — a  ledger,  cash-book  and  jour- 
nal— had  ever  been  consulted,  or  referred  to,  as  the  books  of 
the  company,  never  having  seen  any  one  refer  to  them. 

It  will  not  be  necessary  to  consider  whether  this  was  suffi- 
cient to  allow  the  entries  of  these  payments  to  be  given  in  evi- 
(Jence,  or  whether,  if  receivable,  they  would  constitute  any 
evidence  that  the  payment  of  these  two  particular  bonds  had 
been  guaranteed  by  the  Citizens'  Gas  Light  Company  of  Long 
Island  City,  after  that  company  had  been  .incorporated,  as  the 
difficulty  still  remains,  that  there  is  no  evidence  showing  why, 
or  upon  what  consideration,  they  agreed  to  guarantee  the  pay- 
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ment  of  the  bonds  of  another  corporation.  The  witness  was 
unable  to  say  whether  these  bonds  were  given  for  work  done 
for  the  Citizens'  Gas  Light  Company  of  Long  Island  City,  or 
for  one  of  its  predecessors.  It  is  very  plain  that  it  was  not 
done  for  that  company,  for  the  work  for  which  they  were  given 
was  done  in  1874,  as  Tibbets  testified,  and  the  Citizens'  Gas 
Light  Company  of  Long  Island  City  was  not  then  created.  Io 
was  incorporated  on  the  2d  of  April,  1875,  when  the  duplicate 
certificate  was  filed  in  the  office  of  the  secretary  of  state.  There 
may  have  been  a  previous  company  called  the  Citizens'  Gas 
Light  Company  of  Long  Island  City,  which  is  the  name  given 
in  the  indorsement  upon  the  bonds ;  but  work  done  for  such  a 
company,  or  the  guarantee  of  such  a  company,  could  impose  no 
obligation  upon  a  corporation  that  was  not  then  in  existence. 
It  may  have  been  that  the  work  was  done  for  the  Long  Island 
Gas  Light  Company,  by  whom  the  bonds  were  made  ;  that  the 
Citizens'  Gas  Light  Company  of  Long  Island  City  succeeded  10 
that  company  and  had  the  benefit  of  the  work,  in  consideration 
of  which  it  guaranteed  the  bonds  that  had  been  given  in  pay- 
ment for  it ;  but  this  was  not  shown  ;  nor  did  it  appear,  from 
anything  in  the  case,  why  the  Citizens'  Gas  Light  Company  of 
Long  Island  City  should,  if  that  company  did,  guarantee  the 
payment  of  these  two  bonds. 

The  defense  set  up  by  the  defendant  being  one  of  an  equit- 
able character,  to  which  the  maxim,  equality  is  equity, 
especially  applies,  it  was  essential  to  the  making  out  of  such  a 
defense  for  the  defendant  to  establish  that  he  and  the  creditor 
by  whom  he  was  sued  stood  upon  an  equality ;  that  is,  where 
the  plaintiff  proves,  as  he  did  in  this  case,  that  he  recovered  a 
judgment  againt  the  company  for  goods  sold  and  delivered  to 
it,  the  defendant  "  stands  upon  the  same  ground,"  to  use  the 
phrase  of  WOODWORTH,  J.,  in  Briggs  v.  Pemberton  (supra), 
where  this  equitable  defense  was  first  recognized  and  enforced, 
if  he  shows  that  he  also  delivered  goods  to  it,  or  advanced 
money  to  it,  or  incurred  obligations  for  it,  or  paid  its  debts,  in 
either  case,  to  an  amount  equal  to  the  stock  held  by  him  ;  but 
this  does  not  appear  by  simply  showing  that,  long  after  the 
company  became  insolvent,  and  after  it  had  passed  into  the 
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hands  of  a  receiver,  the  defendant  became  possessed  of  two 
promissory  notes  made  by  it,  which  were  then  nearly  three  years 
past  due,  and  two  bonds,  the  payment  of  which  is  assumed  to 
have  been  guaranteed  by  it,  which  bonds  and  notes  were  evi- 
dently regarded  by  the  person  from  whom  the  defendant 
received  them  as  practically  worthless,  as  he  had  then  charged 
them  in  his  books  to  the  account  of  profit  and  loss.  To  place 
the  defendant  upon  an  equality  with  the  plaintiff,  the  defend- 
ant would  either  have  to  show  that  he  gave  for  these  bonds 
and  notes  an  amount  equal  to  the  stock  held  by  him  or  to  the 
plaintiff's  claim  ;  or  that  the  notes  were  made  by  the  company, 
and  the  bonds  guaranteed  by  it,  for  a  consideration  received 
by  it,  which  was  equal  in  amount  to  the  defendant's  stock. 
How  far  the  proof  of  such  facts  would  make  out  an  equitable 
defense  to  this  action,  it  is  not  now  necessary  for  the  court  to 
determine.  It  is  sufficient  to  hold  that  an  equitable  defense 
was  not  made  out  by  the  evidence  given,  and  that  the  decision 
of  the  general  term  of  the  marine  court,  reversing  the  judg- 
ment dismissing  the  complaint,  and  granting  a  new  trial,  was 
right,  and  should  be  affirmed. 

YAN  HOESEN,  J.  —  I  concur  with  the  chief  justice  in  the 
opinion  that  the  defendant  is  liable,  even  though  he  were  in- 
duced by  fraud  to  become  a  shareholder  in  the  company. 
The  authorities  cited  are  conclusive  upon  that  point. 

I  am  furthermore  of  opinion  that  the  defendant  did  not 
free  himself  from  liability  to  the  creditors  of  the  company, 
when,  after  it  had  become  insolvent,  he  succeeded  in  getting 
possession  of  some  of  its  notes  and  obligations.  I  am  not  pre- 
pared to  apprise  the  stockholders  of  bubble  companies,  whose 
capital  stock  is  not  paid  in,  that  they  may  escape  liability  to  the 
creditors  of  the  companies  by  buying  up  the  worthless  paper 
which  the  companies  have  set  afloat,  and  using  it  as  an  offset  to 
the  claims  of  those  creditors.  The  unpaid  subscriptions  to 
the  capital  stock  of  a  company  constitute  a  trust  fund  for 
the  payment  of  creditors.  Those  subscriptions  must  be  paid 
into  the  company's  treasury,  or  be  used  in  paying  valid  claims 
that  would  otherwise  have  to  be  satisfied  out  of  the  treasury. 
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When  a  stockholder  buys  a  claim  against  the  company,  he 
pays  nothing  into  its  treasury,  nor  does  he  diminish  the 
amount  of  claims  upon  it.  Why,  then,  should  lie  be  per- 
mitted to  offset  his  demand  upon  the  company  against  the 
creditor's  demand  upon  him  as  a  stockholder?  If  he  buy 
a  claim,  he  may  collect  it  in  the  ordinary  way  from  the  com- 
pany, but  it  would  make  the  law  which  requires  capital  to  be 
paid  in  a  nullity  to  hold  that  the  stockholder  had  paid  his  sub- 
scription to  the  capital  stock,  when  all  he  had  done  was  to  buy 
a  claim  against  the  company.  In  the  case  of  Sawyer  v.  Iloag 
(17  Wall.  622),  the  supreme  court  of  the  United  States  used  the 
following  language  in  respect  to  the  right  of  a  stockholder  to  off- 
set a  claim  against  the  company,  when  sued  for  the  benefit  of  the 
creditors  of  the  company  :  "  To  warrant  a  set-off,  the  debts  must 
be  mutual  /  must  be  in  the  same  right.  The  case  before  us  is  not 
of  that  character.  The  debt  which  the  appellant  owed  was  a  trust 
fund,  devoted  to  the  payment  of  all  the  creditors  of  the  com- 
pany. As  soon  as  the  company  became  insolvent,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  It  be- 
came a  fund  belonging  equally  in  equity  to  all  the  creditors, 
and  could  not  be  appropriated  by  the  debtor  to  the  exclusive 
payment  of  his  own  claim.  The  unpaid  stock  was  a  trust  fund  for 
all  the  creditors,  which  could  not  be  applied  exclusively  to  the 
payment  of  one  claim,  although  held  by  the  stockholder  who 
owed  that  amount  on  his  subscription." 

I  think  that  the  principle  enunciated  by  the  supreme  court  of 
the  United  States  is  applicable  to  the  case  before  us,  and  that  the 
judgment  of  the  court  below  should  be  affirmed,  with  costs. 

J.  F.  DALY,  J.,  concurred. 
Order  affirmed,  with  costs. 
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EDMUND  J.  TESTSDALE,  Appellant,  against  HENRY  MURRAY,  Im- 
pleaded,  &c.,  Respondent. 

(Decided  January  3d,  1881.) 

Upon  the  trial  of  an  action  in  the  marine  court  of  the  city  of  New  York, 
upon  a  promissory  note,  against  the  indorser,  it  appeared  that  the  note 
was  without  consideration,  and  was  indorsed  and  delivered  by  the  in- 
dorser to  the  maker,  with  the  expectation  on  the  part  of  the  indorser  that 
it  would  be  passed  by  the  maker  to  a  particular  person  as  security  for  a 
loan  to  be  obtained  by  the  maker  ;  but  that  the  maker  transferred  it  to 
the  plaintiff  in  part  payment  of  an  antecedent  debt.  The  court  instructed 
the  jury  that  the  only  question  for  them  was,  whether  the  indorsement 
was  upon  the  condition  that  the  note  should  not  be  used  otherwise  than 
by  being  passed  to  the  person  specified,  in  the  manner  stated  ;  and  if  they 
should  find  that  it  was,  the  verdict  should  be  for  the  defendant.  The 
jury  found  for  the  plaintiff  ;  but  on  appeal  from  the  judgment  entered 
on  the  verdict,  the  general  term  of  the  marine  court  reversed  the  judg- 
ment and  ordered  a  new  trial ;  and  from  this  decision  the  plaintiff  ap- 
pealed to  this  court.  Held,  that  if  the  finding  of  the  jury  that  there  was 
no  restrictio'n  or  condition  imposed  by  the  indorser  upon  the  use  of  the 
note  was  correct,  the  application  of  it  to  a  purpose  different  from  that 
contemplated  by  the  indorser  was  not  such  a  diversion  as  would  consti- 
tute a  defense  ^o  him,  even  as  against  the  plaintiff,  who  took  the  note 
only  as  collateral  security  for  an  antecedent  debt ;  but  as  the  reversal  of 
the  judgment  by  the  general  term  of  the  marine  court  might  have  been 
upon  the  ground  that  the  verdict  was  against  the  weight  of  evidence,  and 
that  the  indorser  did  in  fact  impose  such  a  condition,  this  court  could  not 
entertain  an  appeal  from  a  decision  on  such  a  ground  ;  and  as  no  valid 
exception  appeared  to  have  been  taken  by  the  defendant  on  the  trial,  the 
appeal  must  be  dismissed. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury,  and  granting  a  new 
trial. 

The  action  was  brought  upon  a  promissory  note  made  by  the 
defendant  Francis  X.  Schoonmaker,  and  indorsed  by  the  de- 
fendant Henry  Murray.  The  facts  are  stated  in  the  opinion. 
The  defendant,  Schoonmaker,  did  not  answer  the  complaint. 
Upon  trial  of  the  issues  on  the  answer  of  the  defendant  Mur- 
ray, the  judge  instructed  the  jury  as  follows : 
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"  The  question  for  you  to  consider  is  solely  whether  or  not, 
at  any  conversation  had  between  Judge  Murray  and  Mr.  Schoon- 
maker,  Judge  Murray  substantially  conveyed  to  Schoonmaker 
the  idea  that  he  would  not  indorse  the  note,  except  upon  the 
condition  that  it  should  not  be  used  otherwise  than  by  being 
passed  to  Judge  Hilton  in  the  manner  as  testified  to  by  the  de- 
fendant. 

"  If  Mr.  Schoonmaker  received  the  indorsement  upon  that 
condition,  and  left  Judge  Murray  to  believe  he  would  act  under 
this  condition,  then  the  defendant  is  entitled  to  your  verdict." 

The  jury  found  for  the  plaintiff,  and  a  motion  by  the  de- 
fendant Murray  upon  the  minutes  to  set  aside  the  verdict,  and 
for  a  new  trial  upon  exceptions  taken  by  him,  was  denied,  and 
judgment  for  the  plaintiff  was  entered  on  the  verdict.  From 
the  judgment  and  the  order  denying  the  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  the  defendant  Murray  appealed 
to  the  general  term  of  the  marine  court,  which  reversed  the 
judgment  and  ordered  a  new  trial.  From  this  order  the  plaint- 
iff appealed  to  this  court,  stipulating  that  should  the  order  be 
affirmed,  judgment  absolute  should  be  rendered  against  him  in 
favor  of  the  defendant  Murray. 

Foster  &  Stephens,  for  appellant. 
Nelson  J.  Waterbury,  for  respondent. 

VAN  HOESEN,  J.  —  In  the  case  of  Wheeler  v.  Allen  (59  How. 
Pr.  118),  as  well  as  in  the  cases  of  Mohawk  Bank  v.  Corey  (1 
Hill,  515),  and  Montross  v.  Clark  (2  Sandf.  115),  the  plaintiff 
was  a  bonafide  holder  for  value.  The  case  now  before  us  dif- 
fers frdm  them  all  in  that  respect,  and  we  are  called  on  to  con- 
sider whether  the  plaintiff,  who  received  the  note  merely  as 
collateral  security  for  an  antecedent  debt,  is  entitled  to  recover 
upon  it  from  the  defendant  Murray,  who  indorsed  it  with  the 
expectation  that  it  would  be  discounted  by  Mr.  Henry  Hilton. 
The  jury  found  by  their  verdict  that  the  note  was  not  indorsed 
by  Murray  upon  condition  that  it  should  not  be  used  unless  it 
was  passed  to  Mr.  Hilton.  In  other  words,  they  found  that 
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there  was  no  restriction  as  to  the  use  which  might  be  made  of 
the  note,  though  there  was  no  room  for  doubt  that  Murray  ex- 
pected that  it  would  be  discounted  by  Hilton.  Schoonmaker, 
the  maker  of  the  note,  who  induced  Murray  to  indorse  it,  told 
him  that  Hilton  said  he  did  not  want  the  note,  but  he  (Schoon- 
maker) insisted  on  giving  it  to  him.  Murray  said  that  he  would 
indorse  it,  but  that  it  must  not  go  to  protest  under  any  circum- 
stances. Schoonmaker  said  that  he  should  have  plenty  of 
money,  and  that  he  would  take  it  up  himself.  Schoonmaker, 
failing  to  get  the  note  discounted  by  Hilton,  transferred  it  to 
the  plaintiff  as  security  for  an  antecedent  debt.  The  general 
term  of  the  marine  court  seem  to  have  considered  this  to  be  a 
diversion  of  the  note,  and  consequently  that  the  plaintiff,  who 
is  not  a  bona  fide  holder  for  value,  could  not  recover.  If  the 
facts  which  I  have  narrated  constituted  what  the  law  adjudges 
a  diversion  of  the  note,  the  decision  of  the  marine  court  was 
right.  The  first  question,  therefore,  is,  was  the  note  diverted, 
within  the  meaning  of  the  law  ? 

In  the  case  of  Powers  v.  Waters  (17  Johns.  176),  the  court 
said  that  it  was  of  no  consequence  that  a  note,  which  was  in- 
dorsed with  the  understanding  that  it  was  to  be  discounted  at 
a  particular  bank,  was  in  fact  discounted  elsewhere ;  for,  it  did 
not  alter  or  increase  the  responsibility  of  the  indorser.  In  Bank 
of  Rutland  v.  Buck  (5  Wend.  66),  the  court  reiterated  that 
opinion.  In  Wardell  v.  Ilowell  (9  Wend.  170),  in  Mohawk 
Bank  v.  Corey  (1  Hill,  513),  in  Duel  v.  Spence  (1  Abb.  Ct. 
App.  Dec.  559),  in  Montross  v.  Clark  (2  Sandf.  115),  in  Pur- 
chase v.  Mattison  (2  Robt.  76),  and  in  many  other  cases  which 
might  be  cited,  the  law  is  laid  down  that  the  lender  of  accom- 
modation paper  who  has  no  interest  in  the  use  of  its  proceeds, 
cannot  complain  that  it  has  been  diverted  simply  because  it 
was  not  discounted  by  the  person  whom  he  was  led  to  believe 
would  cash  it,  or  because  it  was  used  in  paj'ing  an  antecedent 
debt,  though  the  accommodation  indorser  expected  it  would  be 
used  to  raise  money.  The  effect  of  these  decisions  seems  to 
me  to  settle  the  law  that  unless  the  accommodation  indorser  im- 
poses some  restriction  upon  the  borrower  as  to  the  use  to  be 
made  of  the  paper,  the  latter  may  apply  the  note  to  any  pur- 
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pose  which  he  considers  of  advantage  to  himself,  even  though 
the  purpose  be  different  from  that  which  the  indorser  contem- 
plated. Where  the  note  is  negotiated  in  violation  of  the  restric- 
tion, the  transferee  cannot  recover  upon  it,  without  showing 
that  he  paid  value  for  it,  before  its  maturity,  without  notice  of 
the  restriction,  and  in  the  regular  course  of  business.  This  re- 
striction may  be  imposed,  not  merely  when  the  accommodation 
indorser  has  a  pecuniary  interest  in  the  use  to  which  the  pro- 
ceeds of  the  note  shall  be  applied,  but  in  any  case  whatever. 
It  is  always  competent  for  him,  when  he  lends  his  name,  to  fix 
the  condition  upon  which  the  note  shall  be  transferred,  and  to 
prohibit  its  transfer  unless  that  condition  be  complied  with. 
When  he  does  so,  it  is  not  for  the  courts  to  say  whether  or  not 
the  condition  should  be  dispensed  with.  One  who  takes  the 
note,  the  use  of  which  is  so  restricted,  with  notice  of  the  facts, 
or  merely  as  collateral  security  for  an  antecedent  debt,  cannot 
recover  upon  it.  But,  as  as  already  been  said,  where  no  restric- 
tion is  imposed,  where  no  condition  is  made,  which  limits  the 
right  of  the  person  for  whose  accommodation  the  note  is  drawn, 
to  use  it  as  he  thinks  best,  it  is  not  a  diversion  of  the  note  for 
him  to  apply  it  to  any  purpose  which  he  considers  advantageous 
to  himself,  though  that  purpose  be  the  paying  or  the  securing 
of  an  old  debt,  and  though  the  accommodation  indorser  ex- 
pected that  the  note  would  be  discounted  at  a  bank.  The 
courts  have  said  that  if  the  note  were  discounted,  the  proceeds 
could  be  used  to  pay  an  antecedent  debt,  and  that  it  cannot  in- 
jure the  accommodation  indorser,  if  the  note  itself,  instead  of 
the  avails  of  it,  be  applied  to  that  purpose. 

The  case  of  Jutland  Bank  v.  Buck  (5  Wend.  66),  to  which 
I  have  already  referred,  holds  this  very  doctrine,  as  do  the 
other  cases  which  1  have  cited. 

When  an  accommodation  indorsement  is  procured  by  false 
and  fraudulent  representations,  the  transfer  of  the  note  conveys 
no  title  to  one  who  receives  it  as  security  for  an  antecedent 
debt ;  not  because  it  has  been  diverted,  but  because  the  fraud, 
practiced  upon  the  indorser,  vitiates  the  instrument  in  the 
hands  of  every  one  but  a  honafide  holder  for  value. 

Where  the  accommodation  indorser  is  interested  in  the  use 
VOL.  IX.— 29 


450  COURT  OF  COMMON  PLEAS. 

Tinsdale  v.  Murray. 

to  be  made  of  the  proceeds  of  the  note,  it  is  a  diversion  of  the 
note  to  use  it  in  any  way  which  will  deprive  him  of  the  benefit 
of  those  proceeds.  Hence,  if  the  note  be  diverted,  no  one  can 
recover  against  the  indorser  but  a  bonajide  holder  for  value. 

In  the  case  before  us,  there  is  no  evidence  that  the  indorse- 
ment of  the  defendant  was  obtained  by  fraud.  If  there  were 
fraud,  no  attempt  was  made  to  prove  it.  The  jury  have  found 
distinctly  that  the  defendant  imposed  no  restriction  upon  the 
use  to  be  made  of  the  note.  It  is  not  contended  that  the  de- 
fendant had  any  interest  in  the  proceeds  of  the  note,  or  any 
concern  with  the  use  to  which  Schoonmaker  might  apply  them. 
Upon  the  facts  found  by  the  jury,  there  is  no  doubt  in  my 
mind  that  the  transfer  of  the  note  to  the  plaintiff  was  not,  in 
contemplation  of  law,  a  diversion  of  it.  If  the  note  were  not 
diverted,  then,  under  the  decision  of  the  court  of  appeals  in 
Grocers'  Bank  v.  Penfield  (69  K  Y.  502),  the  plaintiff,  though 
he  received  the  note  as  collateral  security  for  an  antecedent 
debt,  would  be  entitled  to  recover.  Such'  is  the  law  of  this 
state,  as  settled  by  the  uniform  course  of  decisions. 

Though  the  opinion  of  the  marine  court  at  general  term 
fails  to  state  whether  the  judgment  of  the  trial  term  was  re- 
versed because  the  verdict  was  against  the  weight  of  evidence, 
or  because  it  was  supposed  that  even  upon  the  facts  found  by 
the  jury  the  plaintiff  was  not  entitled  to  recover,  it  is  neverthe- 
less apparent  that  a  motion  for  a  new  'trial  was  made  upon  the 
minutes,  and  that  all  the  evidence  was  before  the  general  term 
for  review.  It  may  be  that  the  general  term  thought  that 
the  verdict  of  the  jury  was  against  the  weight  of  evidence,  and, 
that  Murray  did  make  it  a  condition  that  the  note  should  not 
be  used  at  all  if  Hilton  would  not  discount  it. 

Under  these  circumstances,  we  cannot  entertain  this  appeal. 
As  the  judgment  may  have  been  reversed  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  we  are  bound 
to  dismiss  the  appeal,  unless  we  discover  that  the  defendant 
took  some  good  exception  at  the  trial ;  in  which  event,  it  is  our 
duty  to  render  judgment  absolute  against  the  plaintiff.  I  fail 
to  find  upon  the  points  of  the  respondent  a  reference  to  any 
valid  exception  taken  at  the  trial,  and  I  think,  therefore,  that 
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the  appeal  should  be  dismissed  with  costs  (Harris  v.  JBurdett, 
73  N.  Y.  136). 

CHAELES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Appeal  dismissed,  with  costs. 


JOHN  R.  TYLEE,  AS  RECEIVES,  &c.,  OF  JEPHTHA  P.  KIDDEE 
et  al.,  Appellant,  against  FBANCIS  W.  WILLIAMS  et  al., 
Respondents. 

(Decided  January  3d,  1881.) 

Under  the  Marine  Court  Act  of  1872  (L.  1872,  c.  629,  §  6),— under  which 
an  attachment  against  the  property  of  a  defendant,  in  an  action  in  that 
court,  not  residing  in  the  city  of  New  York,  may  issue  "  in  the  manner 
and  with  like  effect  as  allowed  and  prescribed  by  the  provisional  remedy 
of  the  Code  of  Procedure  "—and  the  Act  of  1874  (L.  1874,  c.  545,  §  3),— 
authorising  that  court  to  order  service  of  the  summons  in  such  cases,  by 
publication,  "as  provided  in  subdivision  5  of  section  135  of  the  Code  of 
Procedure," — an  attachment  was  obtained  in  ;in  action  in  the  marine 
court  against  the  property  of  the  defendants,  on  the  ground  that  they 
were  not  residents  of  the  city  of  New  York,  and  an  order  for  service  of 
the  summons  by  publication  was  also  made.  The  summons  was  never, 
in  fact,  published.  A  copy  of  the  summons  and  complaint  was,  how- 
ever, served  on  one  of  the  defendants  personally,  at  a  place  within  the 
state,  out  of  the  city  of  New  York,  but  before  the  passage  of  the  act  of 
1875  (L.  1875,  c.  479,  §  41),  which  made  personal  service  of  a  copy  of  the 
summons  and  complaint  under  such  circumstances,  out  of  the  city  of 
New  York,  equivalent  to  the  publication  and  deposit  in  the  post-office 
required  by  the  section  of  the  Code  above  referred  to.  Held,  that  the 
like  provision  of  that  section  of  the  Code, — that  when  publication  is 
ordered,  personal  service  of  a  copy  of  the  summons  and  complaint,  out 
of  the  state,  is  equivalent  to  publication  and  deposit  in  the  post-office, — 
could  not  be  construed,  when  applied  to  the  marine  court,  as  making 
such  personal  service,  out  of  the  jurisdiction  of  that  court,  although 
within  the  state,  equivalent  to  service  by  publication,  &c.  ;  and  conse- 
quently, no  valid  service  of  the  summons  having  been  made  within 
thirty  days,  the  attachment  did  not  bind  the  property  of  the  defendants 
after  that  time  had  elapsed. 
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APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  findings  by  the  judge  upon  a  trial  without 
a  jury. 

The  action  was  brought  by  the  plaintiff  as  receiver  of  the 
property,  &c.,  of  Jephtha  P.  Kidder,  Norris  North  and  Han- 
nah Gamble,  having  been  appointed  such  receiver  in  proceed- 
ings supplementary  to  execution  against  them,  to  recover  from 
James  Talcott  the  proceeds  of  certain  goods  consigned  by  them 
to  Talcott  for  sale  for  their  account.  By  an  order  of  inter- 
pleader, on  it  appearing  that  the  goods  which  Talcott  was  sup- 
posed to  hold  had  been  taken  by  Francis  W.  "Williams  and 
Alexander  G.  Black  under  a  warrant  of  attachment,  they  were 
substituted  as  defendants  in  place  of  Talcott ;  and  they,  in  their 
answer,  set  up  the  attachment  and  claimed  the  proceeds  of  the 
sale  of  the  property.  The  facts  are  stated  in  the  opinion. 
Upon  trial  by  the  court  without  a  jury,  the  jury  having  been 
waived  by  consent  of  the  parties,  the  judge  found  for  the  de- 
fendants, and  judgment  for  the  defendants  was  entered  on  the 
findings.  From  the  judgment  the  plaintiff  appealed  to  the 
general  term  of  the  marine  court,  which  affirmed  the  judg- 
ment ;  and  from  this  decision  of  the  general  term  the  plaintiff 
appealed  to  this  court. 

Horatio  F.  Averill  and  W.  T.  B.  Milliken,  for  appellant. 
Simon  Sterne,  for  respondents. 

VAST  HOESEN,  J. — "Williams  and  Black  began  an  action  in 
the  marine  court  against  Kidder,  North  and  Gamble,  on  the 
19th  day  of  January,  1875,  and  obtained  an  attachment  on  the 
ground  that  all  the  defendants  were  not  residents  of  the  city  of 
New  York.  They  also  obtained  on  the  day  named  an  order 
for  the  service  of  the  summons  by  publication.  The  summons 
was  not  published,  because  the  attorney  for  the  plaintiffs  be- 
lieved that  after  an  order  of  publication  had  been  made,  it  was 
allowable  and  sufficient  to  make  personal  service  upon  the  de- 
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fendants  in  any  part  of  the  state  of  New  York.  Accordingly, 
the  summons  was  personally  served  upon  the  defendant  Kidder, 
at  Cohoes,  a  city  of  the  state  of  New  York,  on  the  19th  day  of 
January,  1875.  No  other  or  different  service  was  made  of  the 
summons,  but  the  attachment  was  levied  in  the  city  of  New 
York  upon  certain  property  of  the  defendants  which  was  there 
found.  Judgment  was  entered  against  the  defendants  on  the 
16th  day  of  March,  1875. 

One  Nelson  P.  Akin,  on  the  17th  day  of  March,  1875,  re- 
covered judgment  against  the  same  defendants,  Kidder,  North 
and  Gamble.  On  the  27th  day  of  May,  1875,  John  R.  Tyler 
was  appointed,  in  proceedings  supplementary  to  execution 
taken  upon  that  judgment,  receiver  of  the  property  of  these 
defendants.  Tyler,  as  receiver,  brought  an  action  against 
James  Talcott,  who  had,  as  was  alleged,  certain  property  in  his 
hands  belonging  to  Kidder,  North  and  Gamble.  I-  appearing 
that  the  property  of  Kidder,  North  and  Gamble  which  Talcott 
was  supposed  to  hold,  had  been  taken  by  Williams  and  Black 
under  and  by  virtue  of  their  attachment  and  sold  for  their 
benefit  under  the  execution  which  followed  the  attachment,  an 
order  was  made  that  the  proceeds  of  the  sale  should  be  paid 
into  court,  and  that  Williams  and  Black  should  be  substituted 
as  defendants,  in  place  of  Talcott,  in  the  action  which  Tyler 
had  begun  against  Talcott.  In  this  way  arose  the  action  now 
pending,  and  the  question  is,  who  is  entitled  to  the  money 
in  court,  which  is  the  proceeds  of  the  sale  of  those  goods  of 
Kidder,  North  and  Gamble  that  were  levied  on,  under  the  at- 
tachment obtained  by  Williams  and  Black,  on  January  19, 
1875  ?  Williams  and  Black  contend  that  their  attachment 
has  bound  the  goods  from  the  time  it  was  levied  upon 
them.  The  receiver,  on  the  other  hand,  insists  that  the  attach- 
ment, conceding  it  to  have  been  originally  valid,  became  in- 
operative, null  and  void,  at  the  expiration  of  thirty  days  from 
the  time  when  the  summons  was  issued,  because  the  summons 
was  not  published,  as  required  by  the  order,  nor  served  on  any 
of  the  defendants,  within  the  city  of  New  York.  The  point  in 
controversy  can  only  be  determined  by  examining  the  statutes 
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which  then  defined  the  jurisdiction,  and  regulated  the  practice 
of  the  marine  court. 

Since  the  enactment  of  chapter  629  of  the  Laws  of  1872,  an 
action  in  the  marine  court  has  been  commenced  as  actions  are 
commenced  in  other  courts  of  record,  and,  with  some  few  ex- 
ceptions which  it  is  not  necessary  to  consider,  the  practice  has 
been  the  same  in  the  marine  court  as  in  the  higher  courts. 
"Wliere  the  defendant  in  an  action  in  the  marine  court  did  not 
reside  in  the  city  of  JSTew  York,  an  attachment  against  his 
property  might  be  had.  The  attachment  was  issued  "  in  like 
manner,  and  with  like  effect,  as  allowed  and  prescribed  by  the 
provisional  remedy  of  the  Code  of  Procedure."  This  provision 
of  section  6  of  the  act  referred  to,  though  badly  drawn,  was 
doubtless  intended  to  make  those  portions  of  the  Code  of  Pro- 
cedure which  related  to  attachments  issued  by  the  higher  courts 
applicable  to  attachments  issued  by  the  marine  court.  In 
June,  1874,  an  act  was  passed  which  authorized  the  marine 
court  to  order  service  of  the  summons  by  publication  in  any 
case  in  which  an  attachment  could  be  issued,  and  where  the  de- 
fendant did  not  reside,  or  could  not,  by  due  diligence,  be  found 
within  the  jurisdiction  of  the  court.  The  act  of  1874  pro- 
vided that  the  court,  or  any  justice  thereof,  might  then  "  grant 
an  order  that  service  be  made  by  publication  of  the  summons, 
as  provided  in  subdivision  5  of  section  135  of  the  Code  of  Pro- 
cedure." The  subdivision  mentioned  (subd.  5,  §  135)  directs 
that  the  publication  be  made  in  two  newspapers  .  .  .  for 
not  less  than  six  weeks ;  and  that  a  copy  of  the  summons  and 
complaint  be  deposited  in  the  post-ofiice,  addressed  to  the  de- 
fendant, &c.,  &e.  A  strict  compliance  with  the  requirements 
of  that  subdivision  was  essential  to  the  validity  of  a  service  by 
publication.  Following  these  provisions  for  publication,  is  a 
separate  sentence  which  gives  to  the  plaintiff,  where  an  order 
of  publication  is  made,  the  option  of  making  personal  service 
upon  the  defendant,  out  of  the  state.  Misconstruing  the  effect 
of  this  provision,  the  attorney  for  Williams  and  Black  seems  to 
have  supposed  that,  after  the  order  of  publication  had  been  ob- 
tained, a  service  of  the  summons  and  complaint  out  of  the 
jurisdiction  of  the  court,  though  within  the  limits  of  the  state 
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of  New  York,  was  actually  a  service  by  publication.  It  is  in- 
sisted that  out  of  the  state  is  equivalent  to  out  of  the  jurisdic- 
tion, and  that  section  135,  when  made  applicable  to  the  marine 
court,  is  to  mean  something  entirely  different  from  the  plain 
import  of  its  language.  In  other  words,  when  construed  with 
reference  to  all  other  courts,  the  words  out  of  the  state  mean 
beyond  the  state  lines ;  but  when  construed  with  reference  to 
the  marine  court,  they  mean  simply  beyond  the  limits  of  the 
city  of  New  York.  It  certainly  would  be  an  unprecedented  ex- 
ercise of  the  power  of  construction  to  ascribe  to  the  same  words 
two  different  meanings,  utterly  irreconcilable  with  each  other. 
The  legislature  were  aware  that  further  legislation  was  neces- 
sary to  make  the  power  of  the  marine  court  to  grant  orders  of 
publication  really  effectual,  and  with  that  understanding,  the 
act  of  1875  was  passed,  which  provides  that  where  the  marine 
court  has  granted  an  order  of  publication,  a  personal  service  of 
the  summons  and  complaint,  out  of  the  city  of  New  York, 
shall  be  equivalent  to  publication  and  deposit  in  the  post-office. 
The  act  of  18T5  was,  of  course,  intended  to  remedy  the  omis- 
sion from  the  act  of  1874,  of  what  is  certainly  a  very  sensible 
and  convenient  provision.  Indeed,  it  is  possible  that  this  very 
case  may  have  been  the  occasion  of  its  enactment,  but  it  is  not, 
nor  is  there  anything  in  its  language  to  show  that  it  was  the 
design  of  the  legislature  that  it  should  be,  retrospective  in  its 
operation.  It  being  clear,  then,  that  the  service  of  the  sum- 
mons was  not  effected  by  publication,  and  that  the  service  made 
upon  Kidder,  at  Cohoes,  was  unauthorized  and  a  nullity,  the 
only  remaining  question  is,  what  effect  did  the  failure  to  serve 
the  summons  have  upon  the  attachment  ?  To  that,  there  can 
be  but  one  answer,  for  the  question  is  not  a  new  one  ;  it  having 
been  decided  in  the  supreme  court.  In  the  case  of  Kelly  v. 
Countryman  (15  Hun,  87),  the  supreme  court  held  that  where 
an  attachment  is  issued,  and  the  summons  is  not  served  within 
thirty  days  from  the  time  of  its  issue,  the  attachment  must 
fall.  This  was  so  determined  upon  an  examination  of  sections 
127,  139  and  227  of  the  Code  of  Procedure.  The  case  of 
Waffle  v.  GobU  (53  Barb.  517),  is  to  the  same  effect.  I  think 
there  is  no  doubt  as  to  the  correctness  of  those  decisions.  The 
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result  is,  that  tlie  attachment  did  riot  bind  the  property  for 
more  than  thirty  days  after  the  summons  was  issued,  and  that 
Williams  and  Black  then  lost  their  lieu  upon  the  property.  It 
is  true  that  on  the  1st  day  of  October,  1875,  they  did  recover 
judgment  against  Kidder,  North  and  Gamble,  but  long  before 
that  date,  and  on  or  about  the  27th  day  of  May,  1875,  Tyler, 
the  plaintiff  in  this  action,  had  been  appointed,  and  had  quali- 
fied, as  receiver  of  the  property  of  Kidder,  North  and  Gamble. 
By  virtue  of  his  receivership,  he  became  entitled  to  the  fund 
now  in  court,  unless  Williams  and  Black  are  entitled  to  hold 
it  under  their  attachment.  It  is  insisted  that  as  the  marine 
comrt  general  term  held,  in  June,  1875,  that  the  attachment 
was  valid,  and  that  as  that  adjudication  has  never  been  reversed, 
the  validity  of  the  attachment  is  res  adjudicate.  As  between 
Williams  and  Black,  on  one  side,  and  Kidder,  North  and  Gam- 
ble, on  the  other,  that  position  is  undoubtedly  correct.  But 
Akin,  who  recovered  his  judgment,  and  Tyler,  who  is  the  re- 
ceiver appointed  by  the  court  to  collect  that  judgment,  are  not 
the  privies  of  Kidder,  North  and  Gamble,  nor  are  they  bound 
by  the  decision  that  the  attachment  is  valid.  The  fund  in 
court  belongs  to  that  party  who  can  prove  his  title  to  it ;  and 
the  title  of  Williams  and  Black  is  bad,  because  their  attachment 
had  ceased  to  be  a  lien  superior  to  the  rights  acquired  by  Tyler 
when  he  became  receiver. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  marine 
court  should  be  reversed,  and  that  a  new  trial  should  be  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 

CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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PAULINE  HOPFENSACK,  Respondent,  against  WILLIAM  HOPFEN- 
SACK et  al..  Appellants. 

(Decided  January  3d,  1881.) 

A  complaint  alleging  the  existence  of  a  copartnership  between  tho  plaintiff 
and  one  of  the  defendants,  and  asking  for  a  dissolution  of  the  alleged  co- 
partnership, the  appointment  of  a  receiver,  and  an  accounting,  contained 
averments  that  the  defendant  copartner  had  fraudently  conveyed  ihe  co- 
partnership property  to  other  persons,  who  were  also  joined  as  defendants, 
two  of  whom  were  in  possession  of  the  property,  which  they  claimed  as 
their  own.  Upon  motion  of  the  plaintiff,  a  receiver  of  the  copartnership 
property,  pendents  lite,  was  appointed,  who  took  the  propei-ty  in  dispute 
from  those  two  defendants.  A  petition  by  them  to  be  examined  pro  in- 
teresse  suo  was  denied,  and  the  action  was  referred.  The  referee  found, 
among  other  tilings,  that  the  conveyance  of  the  property  alleged  to  be 
fraudulent  was  valid,  and  reported  in  favor  of  the  defendants;  and  on  his 
report  judgment  for  the  defendants  was  entered.  Held,  that  the  fees  and 
expenses  of  the  receiver  should  be  paid  out  of  the  property  which  had 
been  taken  by  him,  although  the  judgment  determined  that  the  defend- 
ants from  whom  the  property  had  been  taken  were  entitled  to  it  and  were 
the  owners  of  it  when  the  action  was  brought. 

APPEAL  from  an  order  of  this  court,  directing,  among  other 
things,  that  the  appellants,  two  of  the  defendants  in  the  action, 
deliver  to  a  receiver  who  had  been  appointed  in  the  action 
certain  property  of  which  they  had  dispossessed  the  receiver, 
and  that  the  fees,  allowances  and  dues  of  the  receiver  be  paid 
out  of  such  property. 

Pauline  Hopfensack,  plaintiff,  and  William  Hopfensack, 
one  of  the  defendants,  had  been  copartners.  She  claimed  that 
he  fraudulently  conveyed  the  copartnership  stock  to  the  other 
two  defendants,  Ernst  Hopfensack  and  Louis  W.  Hraba,  who 
are  the  appellants. 

In  this  action  for  a  dissolution  and  accounting,  and  for  the 
appointment  of  a  receiver,  the  appellants  were  joined  as  de- 
fendants in  order  to  dispose  of  their  title  or  claim  to  the  prop- 
erty so  conveyed. 

A  receiver  of  that  copartnership  property  was  appointed 
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pendente  lite  on  plaintiff's  motion,  and  he  took  the  property  in 
dispute  from  these  appellants  at  their  place  of  business. 

The  appellants  petitioned  the  court  to  be  examined  pro  in- 
teresse  sno,  and  to  have  the  property  restored. 

Their  application  was  denied  and  the  issues  in  the  action 
were  referred.  The  referee  determined  that  the  sale  of  the  co- 
partnership stock  to  the  appellants  was  valid,  and  found  on  the 
other  issues  in  favor  of  defendants,  and  judgment  was  accord- 
ingly entered. 

Appellants,  thereupon,  again  petitioned  the  court  that  the 
receiver  deliver  the  property  to  them,  and  the  court  ordered 
a  reference  to  pass  the  receiver's  accounts.  Appellants,  pend- 
ing the  reference,  took  the  property  from  the  receiver's  posses- 
sion. After  the  referee  reported  (on  September  19th,  1879), 
on  the  accounts  of  the  receiver  (allowing  him  $353.23  commis- 
sions and  expenses),  the  latter  applied  for  an  attachment  against 
the  appellants  for  their  act  in  taking  the  property  from  his 
possession.  As  appellants  denied  that  the  property  seized  by 
the  receiver  was  that  of  which  he  was  appointed  custodian,  it 
was  again  referred  to  ascertain  the  facts.  The  referee  reported, 
on  February  18th,  1880,  that  all  the  property  taken  by  the  re- 
ceiver was  the  property  which  it  was  intended  by  said  orders 
he  should  take  possession  of. 

Charles  /S.  Spencer,  for  the  appellants. 
George  B.  Ely,  for  the  receiver,  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above]. — The 
complaint  alleged  that  the  entire  stock  of  goods,  materials,  fix- 
tures and  assets  of  the  copartnership  were  fraudulently  made 
over  to  these  appellants  by  William  Hopfensack.  When,  there- 
fore, the  court  appointed  a  receiver  of  all  the  property  and  as- 
sets of  the  copartnership  and  directed  him  to  take  possession 
thereof,  the  property  so  alleged  to  be  fraudulently  conveyed 
was  intended,  and  no  other.  That  the  property  he  actually  took 
into  his  possession  was  the  property  so  conveyed  by  William 
Hopfensack  is  found  by  the  referee  in  his  report  of  February 
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18,  1880.  The  subject  of  the  receivership  was  the  disputed 
assets  held  by  these  appellants  under  a  claim  of  title  from  an 
alleged  fraudulent  vendor.  It  was  to  preserve  this  property 
until  it  was  determined  in  the  action  to  whom  it  belonged  that 
the  court  by  its  receiver  took  it  into  its  own  custody.  Which- 
ever party  prevailed,  the  property  or  fund  pays  for  its  preser- 
vation or  protection. 

The  appellants  do  not  stand  in  the  position  of  third  parties 
whose  property  has  been  wrongfully  seized  by  a  receiver.  In 
such  case  they  would  be  entitled  to  have  it  restored  without 
any  charges  whatever,  and  to  be  indemnified.  Nor  do  they 
stand  in  the  position  of  parties  from  whom  a  receiver  has 
taken  not  only  property  which  h  the  subject  of  the  receiver- 
ship, but  also  property  which  is  not  in  dispute  in  the  action. 
In  such  case  the  property  last  described  would  be  restored  to 
them,  as  matter  of  course. 

But  appellants  were  defendants  charged  with  having  prop- 
erty belonging  to  the  copartnership  of  Hopfensack  &  Co.,  to 
which  they  got  no  title  because  of  the  fraudulent  character  of 
the  transfer  to  them.  The  court  took  the  disputed  property 
into  its  custody  to  abide  the  determination  of  the  action,  and 
as  there  is  no  other  fund  from  which  the  receiver's  legal  fees 
and  expenses  are  payable,  he  is  entitled  to  them  out  of  the  fund 
in  his  hands,  i.  e.,  the  property  in  dispute,  no  matter  to  which 
of  the  parties  to  the  action  possession  of  such  property  has  been 
adjudged. 

Appellants  claim  that  as  the  judgment  determines  that  they 
are  entitled  to  the  property  and  were  the  owners  thereof  when 
the  action  was  brought,  they  should  have  it  free  of  all  the  re- 
ceiver's charges.  But  no  authority  in  support  of  the  proposi- 
tion has  been  cited.  The  rule  is  that  receivers  are  entitled  to 
their  costs  out  of  the  estate  as  a  matter  of  course  (2  Barb.  Ch. 
Pr.  328).  They  are  entitled  to  have  paid  out  of  the  fund,  al- 
though it  belongs  to  incumbrancers,  the  costs  of  an  adverse  ap- 
plication made  by  a  party  to  the  cause  against  the  receiver 
(Conrad  v.  Hanover,  9  Beav.  3;  Att.-Gen.  v.  Leivis,  8  Beav. 
179). 

As  this  point  is  the  only  one  relied  upon  on  this  appeal,  and 
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no  question  is  made  of  the  amount  allowed  to  the  receiver,  nor 
of  the  facts  as  found  by  the  referee  and  above  referred  to,  the 
order  must  be  affirmed. 

CHAELES  P.  DALY,  Ch.  J.,  and  LAKREMOKE,  J.,  concurred. 
Order  affirmed,  with  costs. 


PHILIP  W.  KOPPER,  Respondent,  against  DAVID  R.  WILLIS, 

Appellant. 

(Decided  January  3d,  1881.) 

The  main  business  of  the  defendant  consisted  in  the  keeping  of  a  restaurant 
on  the  lower  floor  of  a  building  occupied  by  him,  one-half  only  of  the 
third  floor  of  which  was  devoted  to  lodgers.  The  entire  business  was 
carried  on  under  a  license  entitling  him  to  sell  spirituous  liquors  upon  the 
premises,  obtained  by  him  from  the  board  of  commissioners  of  excise  of 
the  city  of  New  York,  upon  an  affidavit  in  which  he  alleged  that  he  kept 
an  inn,  and  that  an  inn  was  necessary  for  the  accommodation  of  travelers 
in  the  place  where  he  kept  it  (L.  1857,  c.  628).  The  plaintiff  entered  the 
restaurant  of  the  defendant  for  the  purpose  of  dining,  and  noticing  hooks 
around  the  room,  intended  for  the  coats  of  guests,  hung  up  his  overcoat 
on  one  of  them.  Alter  finishing  dinner  he  went  to  get  his  overcoat,  btrt 
it  was  gone,  and  was  never  recovered  by  him,  or  by  the  defendant,  whom 
he  immediately  notified  of  its  loss;  and  hu  thereupon  brought  an  action 
to  recover  fiom  the  defendant  the  value  of  the  overcoat.  Held,  that  the 
defendant  by  his  own  act  and  declaration  had  established  the  fact  that  he 
kept  an  inn,  and  hence  his  liability  to  a  party  who  lost  property  in  the 
inn  while  there  in  the  character  of  a  guest  necessarily  attached,  no  matter 
how  slight  the  entertainment  might  be,  nor  how  temporary  the  use  made 
of  it;  and  the  character  of  the  plaintiff  as  guest  was  not  affected  by  the 
circumstance  that  a  friend  paid  tor  the  dinner. 

Imder  the  provision  of  the  district  court  act  of  1857,  relating  to  extra  costs 
in  actions  iu  district  courts  in  the  city  of  ISew  York,  that  a  party  shall 
not  be  entitled  to  sucL  extra  costs  "  unless  he  has  an  attorney  actually  en- 
gaged in  the  prosecution  or  defense  of  the  action,"  a  plaintiff  in  such  an 
action,  who  is  an  attorney  at  kw,  may  recover  extra  costs  although  he 
himselt  conducts  the  prosecution  of  the  case. 
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APPEAL  from  a  judgment  of  the  district  court  in  the  city 
of  New  York  for  the  ninth  judicial  district. 

The  action  was  brought  to  recover  from  the  defendant,  as 
an  innkeeper,  the  value  of  an  overcoat  belonging  to  the  plaint- 
iff, alleged  to  have  been  lost  while  in  the  defendant's  restaurant. 
The  facts  are  stated  in  the  opinion.  The  justice  in  the  dis- 
trict court  found  for  the  plaintiff  for  a  sum  exceeding  $50, 
and  thereupon  allowed  him  $12  extra  costs  in  addition  to  his 
disbursements  (L.  1857,  c.  334,  §  70,  p.  725).  From  the  judg- 
ment the  defendant  appealed  to  this  court. 

J.  Homer  Hildreih^  for  appellant. 
Charles  JZlandy,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — The  question,  in  this 
case,  is,  whether  the  relation  of  innkeeper  and  guest  existed 
between  the  defendant  and  the  plaintiff  when  the  latter  lost 
his  coat  in  the  defendant's  establishment,  which  is  a  close  and 
difficult  one  upon  the  facts,  which  are  as  follows  : 

The  plaintiff,  who  is  an  attorney,  was  asked  by  another  per- 
son, one  Brewster,  "  to  come  out  to  dinner."  They  went  to 
the  defendant's  establishment,  where  Brewster  had  been  in  the 
habit  of  going,  but  where  the  plaintiff  had  never  been  before. 
They  went  into  the  restaurant,  which  was  considerably  crowded 
with  people  at  the  time,  where  there  were  several  tables,  and 
where  the  plaintiff  saw  "  all  around  the  room,  hooks,  occupied 
almost  entirely  by  coats  of  guests  hung  up."  He  and  Brewster 
hung  up  their  overcoats  upon  adjoining  hooks,  and  then  sat 
down  at  a  large  table  in  the  center  of  the  room,  about  eight  or 
ten  feet  from  the  place  where  their  coats  hung,  and  had  dinner, 
for  which  Brewster  paid.  When  the  plaintiff  went  to  get  his 
coat  it  was  gone.  He  notified  the  defendant  of  the  loss,  and  that 
he  would  hold  him  responsible.  The  defendant  replied  that 
it  was  very  singular,  that  it  was  the  first  instance  of  any  one 
having  lost  his  overcoat  since  he  had  begun  the  establishment, 
which  was  about  four  months  previously ;  that  he  was  very 
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sorry,  and  would  use  every  effort  to  get  it  back,  which  he  did 
by  advertising  it,  and  offering  a  reward  for  it,  upon  the  advice 
of  a  detective. 

The  premises  occupied  by  the  defendant,  where  lie  kept  a 
restaurant,  and  had  rooms  fitted  up  for  the  accommodation  of 
guests,  consisted  of  the  first  floor  and  basement,  and  the  half  of 
what  was  called  the  top  floor  of  the  building.  It  appears  that 
about  three  weeks  previously,  the  defendant  applied  for  a 
license  as  an  "  inn,  tavern  or  hotel-keeper,"  which  application 
was  accompanied  by  his  affidavit,  in  which  he  set  forth  that  he 
then  kept  an  inn  or  tavern,  at  that  place,  112  Grand  street ; 
that  he  had  sufficient  ability  to  keep  one,  and  the  necessary 
accommodation  to  entertain  travelers  at  that  place ;  that  an  inn 
or  tavern  was  required  there  for  the  accommodation  of  trav- 
elers ;  that  he  kept  in  the  house  at  least  three  spare  beds,  and 
the  necessary  bedding  for  the  accommodation  of  travelers ;  that 
he  had  the  necessary  kitchen  utensils  to  provide  meals  for 
and  did  provide  meals  for  them  on  application ;  and  that  he 
had  complied  with  the  law  to  place  on  or  adjacent  to  the  house 
a  sign  indicating  that  he  kept  an  inn  or  tavern ;  upon  which 
application  he  received  a  license  to  sell  spirituous  liquors,  ales, 
&c.,  &c. 

A  printed  circular  was  offered  in  evidence  by  the  defendant, 
in  which  his  establishment  was  entitled  "  Merchants'  Dining- 
Room  and  Cafe,"  and  described  as  a  place  where  gentlemen 
could  find  a  first-class  restaurant  at  which  meals  were  served  at 
reasonable  prices,  everything  being  cooked  on  the  premises ; 
that  wines,  liquors  and  cigars  would  be  found  on  the  side- 
board, and  that  he  superintended  personally  to  see  that  his 
patrons  were  properly  and  quickly  served;  and  that  the 
dining-room  and  cafe  was  opened  from  7  A.  M.  to  8  P.  M.  The 
defendant  also  offered  in  evidence  two  business  cards,  upon 
which  his  establishment  was  entitled  "  R.  R.  Willis'  Restaurant, 
Wine  and  Sample-Room,"  all  of  which  evidence  the  justice 
rejected. 

The  plaintiff  testified,  in  answer  to  a  question  put  in  behalf 
of  the  defendant,  that  he  did  not  give  his  coat  in  charge  to  the 
defendant,  or  to  any  of  his  attendants,  which  was  not  material, 
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as  it  has  been  settled,  as  long  ago  as  Cables'1  Case,  8  Co.  32,  tliat 
it  is  not  essential,  upon  the  question  of  liability,  that  the  guest 
should  deliver  his  property  into  the  custody  of  the  innkeeper 
or  his  servants,  or  acquaint  him  with  it ;  that  it  is  sufficient 
that  it  is  within  the  inn.  The  plaintiff  also  testified  that  he  did 
not  register  his  name  in  any  book  as  a  guest,  or  ask  for  any 
book  in  which  to  register  it. 

o 

Justice  McGown  upon  this  state  of  facts  gave  judgment  for 
the  plaintiff,  and  in  a  carefully  considered  opinion  drew  atten- 
tion to  this  material  distinction,  in  respect  to  the  defendant's 
liability  as  an  innkeeper,  that  it  did  not  appear  that,  on  the 
third  or  top  floor  of  the  premises,  where  he  had  rooms  fitted 
up  for  the  accommodation  of  guests,  he  carried  on  the  business 
of  an  innkeeper,  independent  of  furnishing  meals,  &c.,  on  the 
first  floor ;  but,  on  the  contrary,  that  the  whole  business  was 
carried  on  under  a  license  as  an  innkeeper,  entitling  him  to 
sell  spirituous  liquors,  &c.     In  Cromwell  v.  Stevens  (2  Daly, 
15),  I  had  occasion  to  examine  what   constitutes  an  iiimkecper, 
not  only  by  a   review  of   the   adjudged  cases,  in   which  that 
question  has  been   considered,  but   by  a  historical  inquiry  into 
the  origin  and  reason  of  the  rule  that  innkeepers  are  responsible 
for  the  loss  of  the  property  of  their  guests ;  in  which  I  came  to 
the  conclusion,  from  the  authorities,  that  an  inn  is  a  house  where 
all  who  conduct  themselves  properly,  and  who  are  able  and 
ready  to  pay  for  their  entertainment,  are  received,  if 'there  is 
accommodation  for   them,   and  who,  without   any  stipulated 
engagement  as  to  the  duration  of  their  stay,  or  as  to  the  rate  of 
compensation,  are,  while  there,  supplied,  at  a  reasonable  charge, 
with  their  meals,  lodging,  refreshments  and  such  services  and 
attention  as  are  necessarily  incident  to  the  use  of  the  house  as 
a  temporary  home.     That  a  mere  restaurant  or  eating-house  is 
not  an  inn,  nor  a  mere  lodging-house,  in  which  no  provision 
is  made  for  supplying  the   lodgers  with   meals ;   and  that,  in 
respect  to  houses  for  the  entertainment  of  travelers,  of  which 
there  are  many  in  this  and  other  cities,  where  the  guest  or 
traveler  pays  so  much  a  day  for  his  room,  and  takes  his  meals 
or  not,  as  he  thinks  proper,  in  the  restaurant,  paying  separately 
for  each  meal,  as  he  takes  it,  they  are  to  be  considered  inns,  if 
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the  restaurant  forms  part  of  the  establishment  and  the  whole 
house  is  kept  under  one  general  management  for  the  reception 
of  all  guests  or  travelers  that  may  come  there. 

The  main  business  of  the  defendant,  in  this  case,  was  un- 
doubtedly the  keeping  of  a  restaurant ;  and  if  nothing  else  had 
appeared  but  the  fact  that  on  the  half  of  the  third  floor  of  the 
premises,  he  had  rooms  for  lodgers,  that  incident  would  not, 
perhaps,  in  itself,  have  changed  the  character  of  the  restaurant 
into  an  inn,  subjecting  him  to  the  extraordinary  liability  im- 
posed by  the  common  law  upon  innkeepers.  In  ParJchurst  v. 
Forster  (1  Salk.  387),  Chief  Justice  HOLT  held,  that  a  man  who 
kept  a  lodging-house  and  cooked  meat  for  his  lodgers  at  4d. 
per  joint,  sold  them  small  beer  at  2d.  per  mug,  and  found  them 
stable  room  and  hay  for  their  horses,  at  certain  rates,  was  not 
an  innkeeper,  upon  whom  soldiers  could  be  quartered,  under  a 
statute  authorizing  soldiers  to  be  billeted  upon  inns ;  and  in 
Doe  d.  Pitt  v.  Laming  (4:  Camp.  73),  Lord  ELLENBOROUGH 
held  that  a  coffee-house,  known  in  London  as  Grigsby's  coffee- 
house, though  people  from  the  country  lodged  there  as  in  an 
inn,  was  not  an  inn,  within  the  meaning  of  a  policy  of  insur- 
ance, which  declared  that  the  policy  should  be  void  if  an  inn 
was  kept  upon  the  premises,  unless  an  increased  premium  was 
paid. 

But  the  difficulty,  in  the  present  case,  is,  that  the  defendant 
himself  has  established,  by  his  own  act  and  declaration,  that 
he  keeps  an  inn,  having  obtained,  upon  an  affidavit  made  by 
him  for  that  purpose,  a  license  to  sell  spirituous  liqitors  upon 
the  premises,  which  he  could  not  have  obtained  unless  upon 
proof  by  affidavit  to  the  board  of  commissioners  of  excise  that 
he  kept  an  inn,  and  that  an  inn  was  necessary  for  the  accommo- 
dation of  travelers  in  the  pfece  where  he  kept  it  (Laws  of  1857, 
c.  628). 

The  fact  that  the  defendant  kept  an  inn  being  established, 
the  liability  necessarily  attaches  in  respect  to  all  who  come  to 
his  inn  for  the  purpose  of  entertainment ;  whether  it  be  to  oc- 
cupy one  of  his  rooms  as  a  lodger,  or  to  take  a  meal  in  the 
restaurant.  It  was  suggested,  in  the  opinion  delivered  in 
Krohn  v.  Sweeny  (2  Daly,  202),  that  "  it  may  well  be,  that  a 
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person  occupies  a  twofold  character,  viz. :  That  of  a  mere  'res- 
taurant keeper,  so  far  as  relates  to  persons  resorting  to  his  re- 
fectory only  for  the  purpose  of  taking  their  meals,  while  he  is 
an  innkeeper,  with  all  the  responsibilities  attaching  to  such,  as 
respects  travelers  who  are  received  and  accommodated  by  him, 
as  guests,  with  lodgings  in  that  portion  of  the  building  arranged 
as  lodging  places,  for  an  uncertain  price  and  under  no  express 
agreement." 

This,  however,  was  obiter  in  that  case,  and  no  such  distinc- 
tion, I  apprehend,  can  be  maintained  consistently  with  ad- 
judged cases,  where  there  is  no  doubt  of  the  fact  that  the  de- 
fendant keeps  an  inn  ;  unless,  as  pointed  out  by  the  judge  be- 
low, the  one  business  is  carried  on  separate  and  distinct  from 
the  other,  in  the  same  building,  as  was  the  case  in  Car- 
penter v.  Taylor  (1  Hilt.  195),  but  was  not  the  case  here,  as 
appears  by  the  facts  already  referred  to,  enumerated  by  the  de- 
fendant in  his  affidavit,  wherein  he  expressly  states  that  it  is 
~by  reason  of  these  facts  that  he  applies  for  a  license  to  sell 
spirituous  liquors;  or  where  it  appears  that  the  guest  makes  a 
specific  contract  with  the  innkeeper,  as  a  regular  boarder,  at  a 
fixed  rate  of  compensation  per  week  or  otherwise  (Seward  v. 
Seymour,  Anthon's  Law  Student,  521 ;  Laws  of  1860,  c.  446). 

Where  it  appears  by  the  defendant's  own  showing  that  the 
establishment  he  keeps,  is  an  inn,  it  is  immaterial  how  slight 
may  be  the  entertainment  or  how  temporary  the  use  made  of 
it,  if  the  party  loses  his  property  in  the  inn  while  there  in  the 
character  of  a  guest.  In  Bennett  v.  Mellor  (5  T.  R.  273),  the 
plaintiff's  servant  went  to  the  defendant's  inn  and  asked  if  he 
might  leave  the  plaintiffs  goods  there  until  the  next  market 
day,  and  the  innkeeper's  wife  told  him  that  she  could  not  tell, 
as  they  were  very  full  of  parcels ;  whereupon  the  servant  sat 
down  in  the  inn,  putting  his  master's  goods  immediately  behind 
him  on  the  floor,  and  had  some  liquor.  When  he  got  up,  after 
sitting  there  a  little  while,  the  goods  were  missing,  and  upon 
this  state  of  facts  all  the  judges  held  that  the  innkeeper  was 
liable.  I  have  heretofore  expressed  a  doubt  whether  the  case 
was  rightly  determined,  but  it  has  been  acquiesced  in  and  acted 
upon  for  nearly  a  century,  and  if  it  is  now  to  be  disregarded, 
VOL.  IX.— 30 
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that  responsibility  must  be  taken  by  the  court  of  last  resort. 
As  the  plaintiff  in  the  present  case  went  into  the  restaurant, 
which  was  a  part  of  the  defendant's  establishment,  to  get  his 
dinner,  he  was  certainly  there  in  the  character  of  a  guest, 
which  is  not  affected  by  the  circumstance  that  the  friend  who 
asked  him  to  go  there  paid  for  the  dinner.  If  it  was  an  inn, 
the  defendant  was  answerable  for  the  loss  of  the  coat  whilst  the 
plaintiff  was  taking  his  dinner,  and  as  the  judge  below  held 
that  it  was,  I  do  not  see  how  we  can  say  that  he  erred,  when 
the  facts  sworn  to  in  the  defendant's  affidavit  show  that  it  was. 
The  justice  erred  in  allowing  the  plaintiff  $12  extra  costs. 
In  this  respect  the  judgment  will  have  to  be  modified,  and 
without  costs  of  appeal  to  either  party,  as  the  judgment  is  af- 
firmed in  part  and  modified  in  part. 

The  plaintiff  afterwards  moved  for  a  re-argument  as  to  the 
right  to  extra  costs  in  the  district  court,  which  was  granted  ; 
and  upon  a  re-argument  of  that  question  the  following  opinion 
was  rendered  March  7th,  1881. 

CHARLES  P.  DALY,  Chief  Justice. — Before  passing  upon  the 
question  raised  it  may  be  well  to  point  out  the  nature  of  costs 
and  why  and  for  what  purpose  they  are  allowed ;  for  in  this 
case,  as  in  many  cases,  there  is  much  misunderstanding  on  the 
subject. 

At  the  common  law  there  were  no  costs  to  either  party,  but 
the  practice  grew  up  in  the  courts  of  allowing  a  compensation 
to  be  made  for  the  expense  which  a  plaintiff  had  been  put  to 
in  carrying  on  his  suit,  and  of  assessing  it  as  part  of  the  dam- 
ages so  as  to  include  it  in  the  recovery.  This  was  done  by  the 
justices  in  Eyre,  and  upon  their  discontinuance  and  the  appoint- 
ment of  justices  to  go  upon  circuits  in  their  stead,  who  had  not 
the  necessary  time  to  assess  costs,  the  statute  of  Gloucester  (6 
Edw.  I.  c.  1),  was  passed,  allowing  the  plaintiff  to  recover  costs 
where  he  recovered  damages,  as  an  increase  of  the  damages ;  and 
by  subsequent  statutes  (Marlbridge,  c.  6  ;  23  Hen.  VIII.  c.  15), 
the  defendant,  if  the  plaintiff  was  defeated,  was  allowed  to  re- 
cover costs  to  be  assessed  in  the  discretion  of  the  judge  or 
judges  of  the  court  (Gilb.  C.  P.  266;  2  Inst.  288;  Sayer  on 
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Costs,  2,  3,  6-1,  65).  Costs  thereafter  were  considered  in  a  legal 
sense  as  a  part  of  the  damages  {Phillip  v.  Bacon,  9  East,  299  ; 
2  Tidd's  Practice,  945,  9  Lond.  ed.),  and  were  regarded  as 
awarded  by  way  of  indemnity  for  the  actual  and  legitimate  ex- 
penses the  litigant  was  put  to,  and  not  as  a  punishment  to  the 
party  who  had  to  pay  them,  or  as  a  bonus  to  the  party  who 
recovered  them  (Pulling  on  Attorneys,  264,  265,  3  ed. ;  Ilerold 
v.  Smith,  29  Law  J.  Exch.  N.  S.  141).  Coke,  in  interpreting  the 
statute  of  Gloucester,  says  that  costs  in  law  are  so  coupled  to- 
gether that  they  are  accounted  parcel  of  the  damages,  and  further, 
that  what  is  meant  by  the  statute  is  all  the  legal  costs  of  the 
suit,  "  but  not  the  cost  and  expense  of  the  plaintiff's  travel  or 
loss  of  time  "  (2  Inst.  288),  showing  that  costs  are  given  to  a 
party  for  the  expense  he  was  put  to  in  paying  the  fees  of  of- 
ficers, amongst  which  were  the  fees  of  his  attorney,  who  was 
an  officer  of  the  court ;  and  under  the  statute  of  2  Geo.  II.  c. 
23,  par.  23,  the  fees  of  the  attorney,  before  he  could  recover 
them  from  the  party,  had  to  be  taxed  and  settled  by  the  proper 
officer  of  the  court.  It  has  been  held  that  a  party  who  is  not 
an  attorney  conducting  a  suit  or  a  defense  in  person  is  not  en- 
titled to  costs  (Stewart  v.  New  York  Common  Pleas,  10  Wend. 
597  ;  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  46),  though 
he  will  be  allowed  the  necessary  disbursements  made  by  him  in 
the  prosecution  or  defense  of  the  suit  (People  v.  Steuben  Com- 
mon Pleas,  12  Wend.  200). 

There  is  no  authority,  and  never  has  been,  for  giving  a 
party  costs  for  conducting  or  defending  his  suit  in  person,  but 
they  have  always  been  given  to  him  for  the  expense  he  was 
necessarily  put  to  in  the  payment  of  the  fees  of  the  officers  of 
the  court,  including  those  of  his  attorney,  which  fees  were  for- 
merly all  regulated  and  specifically  fixed,  the  attorney's  as  well 
as  others,  by  what  was  then  known,  both  here  and  in  England, 
as  the  fee  bill. 

The  Code  abolished  the  fee  bill,  leaving  the  attorney's  com- 
pensation to  the  agreement  of  the  parties,  express  or  implied, 
and  allowed  the  prevailing  party  to  recover  certain  fixed  sums 
as  costs.  But  it  has  not  changed  the  nature  of  costs,  which  are 
now,  what  they  always  have  been,  a  compensation  for  the  ex- 
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pense  incurred  or  paid  out  by  a  party  in  the  prosecution  or  de- 
fense of  the  suit.  They  are  in  the  nature  of  damages  incurred, 
and  if  the  party  is  put  to  no  expense  in  the  employment  of  an 
attorney,  but  prosecutes  or  defends  his  suit  in  person,  which 
he  may  do,  he  has  not,  upon  the  authority  of  the  case  cited 
(Stewart  v.  New  York  Common  Pleas,  10  Wend.  597),  any 
right  to  costs  for  his  own  services ;  and  there  is  nothing  in  the 
Code  that  has  changed  the  law  in  this  respect.  In  the  case  of 
Crommeline  v.  Dinsmore,  decided  by  Judge  McAoAM  (Daily 
Register,  October  18,  1878),  to  which  we  are  referred,  it  was 
held  that  the  prevailing  party  prosecuting  the  suit  in  person,  if 
he  is  an  attorney,  can  recover  costs — a  decision  that  is  not  in 
conflict  with  /Stewart  v.  New  York  Common  Pleas  (supra), 
for  what  was  said  by  the  court  there  was  that  "  a  party  not  an 
attorney  conducting  a  suit  or  defense  in  person  is  not  entitled 
to  "costs." 

But  the  present  case  was  in  a  district  court,  and  in  respect 
to  district  courts  there  is  a  special  statutory  enactment  upon 
the  subject.  The  act  of  1857,  re-organizing  these  courts,  pro- 
vides (section  70),  that  "  neither  party  shall  recover  extra  costs 
unless  he  has  an  attorney  actually  engaged  in  the  prosecution  or 
defense  of  the  action  "  (L.  1857, 725,  726).  The  plaintiff,  who 
is  an  attorney,  conducted  the  action  himself.  I  think,  upon  a 
fair  construction  of  the  meaning  and  intent  of  this  act,  that  he 
had  an  attorney  engaged  in  the  prosecution  of  the  action,  al- 
though the  attorney  was  himself.  The  act  is  not  any  stronger 
than  the  general  rule  established  by  the  decision  of  the  courts, 
which  is  stated  as  follows  by  Pulling  in  his  work  on  Attorneys 
(p.  364,  3  Lond.  ed.) :  "  The  allowance  of  costs  being  by  way 
of  indemnity,  the  expenses  claimed  must  have  been  actually  in- 
curred. A  litigant  who  dispenses  with  professional  services  or 
assistance  is  under  ordinary  circumstances  only  entitled  to  his 
costs  actually  out  of  pocket,  and  not  generally  to  remuneration 
for  his  own  services ;"  but  he  states  as  an  established  exception 
to  this  rule,  upon  the  authority  of  Ferris  v.  Dewes  (4  Dowl. 
Pr.),  Parsloe  v.  Foye  (2  Dowl.  Pr.  181)  and  Leaver  v.  Whalley 
(Id.  80),  the  case  of  an  attorney  or  solicitor  acting  in  his  own 
behalf.  The  reason,  I  apprehend,  for  this  distinction  is  that 
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the  party,  being  an  attorney,  gives  the  professional  time,  knowl- 
edge and  experience  in  the  conducting  or  defense  of  his  suit, 
which  he  would  otherwise  have  to  pay  an  attorney  for  render- 
ing. It  can  make  no  difference  to  the  defeated  party,  who  is 
by  law  bound  to  pay  the  costs  of  the  attorney  of  the  prevail- 
ing party  j  or  a  fixed  equivalent  under  the  Code  for  it,  whether 
that  attorney  is  the  prevailing  party  himself  or  another  attorney 
employed  by  him.  The  plaintiff,  like  any  other  professional 
man,  is  paid  for  his  time  and  services,  and  if  he  renders  them 
in  the  management  and  trial  of  his  own  cause  it  may  amount 
to  as  much  pecuniary  loss  or  damage  to  him  as  if  he  paid  an- 
other attorney  for  doing  it. 

I  think,  therefore,  that  the  justice  was  right  in  holding  that, 
being  an  attorney,  he  was  entitled  to  the  costs  given  to  him, 
and  that  the  judgment  as  rendered  by  the  justice,  for  the  dam- 
ages given,  and  costs,  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


ANTON  RINSCHLEE,  Respondent,  against  TAYLOR  JELIFFE  etal., 

Appellants. 

(Decided  January  3d,  1881.) 

Upon  a  sale  of  meat  at  a  fair  market  price  to  a  dealer,  to  be  sold  again, 
where  there  is  no  fraud  on  the  part  of  the  vendor,  no  representations  as 
to  quality  made,  and  no  express  warranty  given,  and  the  sale  is  exe- 
cuted, there  is  no  implied  warranty  that  the  meat  is  sound;  and  if  the 
buyer  and  seller  have  equal  knowledge  and  means  of  knowledge  of  the 
condition  of  the  meat,  which  appears  to  both  to  be  sound  at  the  time,  and 
the  buyer  makes  all  the  examination  he  deems  necessary,  before  purchas- 
ing, the  rule  caveat  emptor  applies,  and  the  seller  is  not  liable  to  the  buyer 
for  damages  from  latent  defects  in  the  meat. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city  of 
New  York  for  the  tenth  judicial  district. 
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The  action  was  brought  to  recover  damages  from  a  sale  of 
spoiled  and  unmerchantable  veal  by  defendants,  commission 
merchants  in  West  Washington  Market,  to  plaintiff,  a  retail 
meat  dealer  in  One  hundred  and  forty-eighth  street  and  Third 
avenue.  The  calves,  ten  in  number,  were  purchased  on  Friday, 
May  7th,  1880,  at  about  8  o'clock,  A.  M.,  at  West  Washington 
Market,  by  plaintiff  from  defendants,  at  seven  cents  a  pound. 
They  were  selected  by  plaintiff  from  others  hanging  in  the  stall. 
There  was  nothing  about  them  to  indicate  that  they  were  not 
sound.  No  representations  as  to  quality  were  made.  No  war- 
ranty was  given.  Plaintiff  and  defendants  believed  them  to  be 
sound  ;  but  the  unsoundness  could  not  be  ascertained  until  the 
meat  was  cut  up.  The  price  given  was  a  fair  market  price. 

Plaintiff  took  the  calves  home,  reaching  there  about  9.30 
A.  M.,  Friday  morning,  and  proceeded  immediately  to  cut  them 
up,  when  they  were  discovered  to  be  tainted  in  parts.  He  did 
not  notify  defendants  until  Monday  morning  at  11.20  A.  M.  It 
was  contended  by  defendants  that  according  to  the  custom  of 
the  market  they  should  have  been  notified  within  twenty-four 
hours.  Plaintiff  used  all  the  sound  veal,  but  sold  three  hundred 
and  forty-five  pounds  of  unsound  meat  to  the  "  bone  man  "  f  or 
a  dollar.  This  action  was  to  recover  for  the  three  hundred  and 
forty-five  pounds  at  ten  cents  per  pound — the  retail  price.  The 
justice  of  the  district  court  having  rendered  judgment  for  the 
plaintiff,  the  defendants  appealed  from  the  judgment  to  this 
court. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.]  There 
was  no  implied  warranty  that  the  meat  was  sound.  It  was  not 
sold  to  a  consumer  but  to  a  dealer,  to  be  sold  again  (Hyland  v. 
Sherman,  2  E.  D.  Smith,  238).  There  was  no  fraud  on  the 
part  of  the  vendor,  and  no  warranty,  and  the  sale  was  executed. 
In  such  cases  the  buyer  takes  all  the  risks  if  he  have  an  oppor- 
tunity to  inspect  the  goods.  If  he  would  be  protected  against 
latent  defects  he  should  require  a  warranty  (  Waring  v.  Mason, 
18  Wend.  425 ;  Wright  v.  Hart,  Id.  449,  453 ;  Swstt  v.  Col- 
gate, 20  Johns.  196  ;  Moses  v.  Mead,  1  Denio,  378  ;  Beirne  v. 
Dord,  5  N.  Y.  95-98  ;  Hyland  v.  Sherman,  supra;  Gold/rich 
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v.  fit/an,  3  E.  D.  Smith,  324).  The  cases  hold  that  no  war- 
ranty is  implied  from  a  sound  price  or  that  the  goods  were  sold 
as  sound. 

In  this  case  the  defect  in  the  goods  was  latent.  It  could  only 
be  discovered  by  dissection.  The  buyer  did  not  require  a  war- 
ranty from  the  seller,  but  contented  himself  with  the  inspection 
of  the  calves  which  he  personally  made  at  the  defendants'  stand. 
He  and  they  had  equal  knowledge  and  means  of  knowledge  of 
the  condition  of  the  calves  at  the  time.  The  rule  of  caveat 
emptor  applies.  The  plaintiff  here,  as  in  the  case  of  Ilijland 
v.  Sherman,  made  all  the  examination  he  deemed  necessary, 
before  purchasing,  but  took  no  warranty  against. what  he  could 
not  discover,  and  was  therefore  without  remedy.  In  GoldricJi 
v.  Ryan,  it  was  shown  that  the  defect  could  not  be  discovered 
until  the  cattle  wrere  slaughtered,  just  as  in  this  case  the  defect 
could  not  be  discovered  until  the  carcasses  were  dissected  ;  yet 
the  buyer  had  no  remedy. 

Where  the  article  appears  to  both  vendor  and  vendee  to  be 
sound,  and  both  have  equal  knowledge  on  the  subject,  no  war- 
ranty against  latent  defects  can  be  claimed  unless  such  a  con- 
tract be  proposed  to  and  entered  into  by  the  vendor.  "  If  the 
purchaser  wants  an  undertaking  that  the  goods  are  sound  or 
merchantable,  he  asks  for  it ;  and  then  the  vendor  decides  for 
himself  whether  he  will  make  such  a  contract  or  let  it  alone  " 
(BEONSON,  Cii.  J.,  in  Moses  v.  Mead,  above). 

The  judgment  should  be  reversed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred, 
Judgment  reversed,  with  costs. 
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THE  NEW  YORK  LIFE  INSURANCE  COMPANY,  Appellant,  against 
GLYCERA  WALDRON,  Respondent. 

(Decided  January  3d,  1881.) 

Under  the  provision  of  section  2250  of  the  Code  of  Civil  Procedure, — that 
costs  in  summary  proceedings  to  recover  the  possession  of  real  property, 
when  allowed,  "must  be  at  the  rate  allowed  bylaw  in  an  action  in  a 
justice's  court,  or,  in  the  city  of  New  York,  in  a  district  court," — no  costs 
can  be  awarded  to  the  landlord  where  the  final  order  in  such  proceedings 
in  the  city  of  New  York  awards  him  the  possession  of  the  property;  as 
costs  are  allowed  by  law  in  district  courts  only  according  to  the  amount 
of  the  money  judgment  recovered.* 

APPEAL  from  a  final  order  by  a  justice  of  a  district  court 
in  the  city  of  New  York,  in  summary  proceedings  to  recover 
the  possession  of  real  property. 

The  order  awarded  to  the  petitioner  the  delivery  of  the 
possession  of  the  property,  and  $2.25  allowed  him  as  marshal's 
fees,  but  no  costs. 

J.  F.  DALY,  J. — The  2249th  section  of  the  Code  provides 
that  the  justice  in  his  final  order  must  award  to  the  petitioner 
the  costs  of  the  special  proceeding.  The  2250th  section  pro- 
vides that  "costs,  when  allowed  ....  must  be  at  the 
rate  allowed  by  law  in  ....  a  district  court,  and  are 
limited  in  like  manner." 

Costs  are  allowed  by  law  in  the  district  courts  according  to 
the  amount  of  the  money  judgment  recovered  (Act  of  1857,, 
c.  344,  §  70).  In  summary  proceedings  the  landlord  recovers 
no  judgment;  he  obtains  a  final  order  awarding  the  pos- 
session of  the  property  and  the  removal  of  the  occupant.  It 
cannot  be  claimed  that  the  value  of  the  property  is  to  deter- 
mine the  amount  of  costs.  Appellant  urges  that  the  amount 
of  rent  found  to  be  due  is  to  be  regarded  as  a  recovery  for  the 

*  The  amendment  of  §  2250  of  the  Code,  by  which  the  words  "  or,  in  the 
city  of  New  York,  in  a  district  court,"  are  omitted  from  the  provision  abjve 
cited  (L.  1882,  c.  399),  was  enacted  subsequently  to  this  decision. 
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purpose  of  awarding  costs ;  but  the  landlord  recovers  no  rent ; 
he  must  bring  his  action  for  it,  notwithstanding  his  recovery  of 
the  possession  of  the  land. 

The  framers  of  the  Code  have  not  made  the  provision  they 
obviously  intended,  and  we  should  be  usurping  the  province  of 
the  legislature  if  we  attempted  to  remedy  the  defect. 

The  judgment  should  be  affirmed,  with  costs  of  appeal. 

CHAELES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs  of  appeal. 


HENBY  M.  BAKROWCLIFFE,  Respondent,  against  IKA  M.  HAR- 
BISON, IMPLEADED,  &o.,  Appellant. 

(Decided  November  10th,  1880.) 

Where,  after  levy  of  execution  upon  a  judgment  of  a  district  court  in  the 
city  of  New  York,  the  judgment  is  reversed  on  appeal,  because  an  ob- 
jection, taken  at  the  trial,  that  the  action  was  brought  in  the  wrong  dis- 
trict, was  overruled, — which,  under  the  district  court  act  of  1857  (L.  1857, 
c.  344,  §  45)  "is  cause  only  of  reversal  on  appeal,  and  does  not  otherwise 
invalidate  the  judgment," — no  action  can  be  maintained  against  the  officer 
levying  the  execution  as  for  a  wrongful  taking  of  the  property  levied  on. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  a  judgment  of  that 
court,  entered  upon  a  dismissal  of  the  complaint  at  the  trial, 
and  directing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  an  alleged 
conversion  of  goods  of  the  plaintiff.  The  defendant,  Ira  M. 
Harrison,  had  recovered  a  judgment  in  an  action  in  the  district 
court  in  the  city  of  New  York  for  the  third  judicial  district, 
against  the  plaintiff  and  others,  the  defendants  in  that  action. 
Upon  appeal  from  the  judgment,  it  was  reversed,  as  it  ap- 
peared from  the  evidence  that  the  action  had  been  brought  in 
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the  wrong  district,  and  an  objection  on  that  ground,  taken  at 
the  trial  by  the  defendants,  had  been  overruled.  Before  the 
reversal  of  the  judgment,  execution  upon  it  had  been  issued, 
and  levied  upon  the  goods  for  the  alleged  wrongful  taking  of 
which  this  action  was  brought,  against  the  marshal  who  had 
levied  the  execution,  Louis  McDermott,  and  against  Harrison 
and  William  "W.  Snyder,  his  attorney  in  the  action  in  the  dis- 
trict court.  The  defendant  Harrison  appeared  and  answered  ; 
and  at  the  trial  in  the  marine  court,  the  complaint  was  dis- 
missed, and  judgment  for  the  defendant  was  entered.  From 
this  judgment  the  plaintiff  appealed  to  the  general  term  of  the 
marine  court,  which  reversed  the  judgment  and  ordered  a  new 
trial.  From  the  order  of  the  general  term  of  the  marine  court, 
the  defendant  Harrison  appealed  to  this  court. 

Z.  Skidmore,  for  appellant. — The  cases  of  Cornell  v. 
Smith (2  Sandf.  290),  Snyder  v.  Goodrich  (2  E.  D.  Smith, 
84),  and  Beattie  v.  Larkin  (Id.  244),  holding  judgments  void 
because  recovered  in  the  wrong  district,  were  decided  under 
the  former  law  (2  R.  L.  379,  §  103)  repealed  by  the  district 
court  act  (L.  1857,  c.  344),  the  law  now  in  force.  The  reversal 
did  not  render  the  judgment  void  ab  initio  (Kissock  v.  Grant, 
34  Barb.  144 ;  Woodcock  v.  Bennet,  1  Cow.  734 ;  /Smith  v. 
Allen,  2  E.  D.  Smith,  259  ;  Simpson  v.  Hornbeok,  3  Lans. 
55).  The  statute  embraces  only  those  cases  where  the  lack  of 
jurisdiction, — i.  e.,  statutory  authority, — of  the  justice  is  only 
developed  by  evidence  on  the  trial ;  where  the  justice  must 
determine  the  point  of  his  own  jurisdiction  upon  the  evidence  ; 
and  where  consequently  his  judgment  is  by  the  statute  declared 
valid  and  binding  until  reversed  upon  appeal  {Tiffany  v. 
Gilbert,  4  Barb.  321 ;  approved,  12  Barb.  551 ;  Hard  v.  Ship* 
man,  6  Barb.  631  ;  King  v.  Poole,  36  Barb.  242-249  ;  Colton 
v.  Beardsley,  38  Barb.  51,  52 ;  Queen  v.  Colton,  1  Q.  B.  73  ; 
State  v.  Scott,  1  Bailey  [S.  C.],  294 ;  Whittlesey  v.  Frante,  74 
N.  Y.  461 ;  Chapman  v.  Phenix  Bank,  5  Abb.  X.  C.  122 ; 
Reno  v.  Pinder,  20  N.  Y.  301).  The  judgment  was  not  void, 
but  erroneous ;  and  Harrison  is  therefore  not  responsible  for 
anything  done  under  the  execution  (  Williams  v.  Smith,  14  C. 
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B.  K  S.  025  ;  Landt  v.  Hilts,  19  Barb.  283  ;  IMl  v.  Hunger, 
5  Laus.  100;  De  Forest  v.  Farley,  62  N.  Y.  G2S ;  Hallock  v. 
Do7)iiny,  69  X.  Y.  210  ;  Hunt  v.  //wif,  72  X.  Y.  228 ;  7i%ce 
v.  Bart,  42  Barb.  665).  Plaintiff  could  have  had  an  order  for 
restitution  inserted  in  the  judgment  on  reversal  (Code  of  Pro. 
§  330  ;  Coster  v.  Peters,  7  Robt.  387;  Kennedy  v.  O'Brien,  2 
E.  D.  Smith,  41;  dishing  v.  Vanderbilt,  7  Daly,  512  ;  Isom 
v.  John*,  2  Muuf.  276).  Independent  of  the  statute  of  1857, 
and  by  the  principles  of  the  common  law,  the  appellant  is  not 
liable  in  this  action  (Carratt  v.  Morley,  1  Q.  B.  28  ;  La/noure 
v.  Caryle,  4  Demo,  370). 

E.  P.  Wilder,  for  respondent. — The  judgment  of  the  dis- 
trict court  was  void  for  want  of  jurisdiction  (L.  1857,  c.  344, 
§  4 ;  L.  1.862,  c.  484,  §§  22,  23  ;  McKee  v.  Oliver,  2  Daly,  381). 
The  objection  to  the  jurisdiction  having  been  duly  taken  in 
the  manner  pointed  out  by  the  statute,  the  respondent  pro- 
ceeded at  his  peril  of  a  reversal,  when  he  enforced  his  judgment 
by  execution  (L.  1856,  c.  344,  §  45,  subd.  3  ;  Beattie  v.  Larkin, 
2  E.  D.  Smith,  244  ;  Chambers  v.  Clearwater,  1  Abb.  A  pp. 
Dec.  343).  The  party  who  wrongfully  recovers  a  judgment  or 
instigates  a  process  which  is  afterwards  set  aside,  is  a  trespasser 
ab  initio  (Kerr  v.  Mount,  28  N.  Y.  659,  665  ;  Lyon  v.  Yates, 
52  Barb.  237  ;  Mills  v.  Martin.  19  Johns.  32  ;  Cable  v.  Cooper, 
15  Johns.  152,  157;  Dams  v.  Marshall,  14  Barb.  96;  Bartlett 
v.  Holmes,  12  Hun,  402). 

PER  CURIAM. — Under  the  provisions  of  the  district  cowrt 
act  of  1857  (L.  1857,  c.  344,  §  45),  an  action  in  a  district  court 
in  the  city  of  New  York  must  be  dismissed  when  it  is  ob- 
jected at  the  trial  and  appears  by  the  evidence,  that  the  action 
is  brought  in  the  wrong  district ;  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment.  The  judgment  of  the 
district  court  against  the  defendants  in  that  court  having  been 
reversed  because  their  objection  that  the  action  was  brought  in 
the  wrong  district  had  been  overruled,  the  only  effect  of  the 
reversal  in  respect  to  wrhat  had  been  done  under  the  judgment 
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by  levy  of  execution  was  the  same  as  the  reversal  of  any  other 
judgment  upon  appeal  under  the  statute,  and  no  action  could 
be  maintained  against  the  officer  for  a  wrongful  taking.  The 
defendants'  remedy  was  to  obtain  an  order  for  restitution  and 
demand  the  property  taken  under  the  execution,  and  if  not 
returned  to  bring  an  action  for  its  wrongful  detention  after  the 
demand. 

Judgment  of  the  general  term  of  the  marine  court  reversed, 
and  the  judgment  of  the  special  term  of  that  court  affirmed. 


ROSA  WACHTEL,  AS  ADMINISTRATRIX,  &c.,  OF  DAVID  WACHTEL, 
DECEASED,  RESPONDENT,  against  THE  NOAH  WIDOWS'  AND 
ORPHANS'  BENEVOLENT  ASSOCIATION,  Appellant. 

(Decided  November  10th,  1880.) 

By  its  constitution  a  benevolent  association  undertook  to  pay,  on  the  death, 
of  a  member,  to  his  personal  representatives,  certain  sums  as  benefits. 
One  of  its  by-laws  required  notice  in  writing  to  be  given  to  eveiy  mem- 
ber six  months  in  arrears  for  dues,  that  he  would  be  stricken  from  the 
list  unless  he  should  pay  his  dues;  and  another  provided  that  a  member 
not  notifying  the  association  of  a  change  of  his  residence  should  incur  a 
fine.  A  member  being  more  than  six  months  in  arrears  for  dues,  the 
messenger  of  the  association  went,  for  the  purpose  of  serving  the  pre- 
scribed notice,  to  the  place  notified  by  such  member  to  the  association  as 
his  residence,  but  found  that  he  had  removed,  and  the  notice  was  not 
served.  Held,  that  there  was  no  sufficient  foundation  for  proceedings  to 
expel  such  member,  and  thereby  deprive  his  administratrix  of  the  benefits 
provided  upon  his  death,  although  he  had  given  no  notice  of  his  change 
of  residence. 

APPEAL  from  a  judgment  of  this  court  entered  on  findings 
by  the  judge  upon  a  trial  without  a  jury. 

The  action  was  brought  to  recover  from  a  benevolent  asso- 
ciation the  amount  of  benefits  claimed  to  be  due  to  the  plaintiff, 
as  administratrix  of  a  deceased  member  of  the  association,  upon 
the  death  of  her  intestate.  The  defense  was  that  the  deceased 
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was  not  a  member  of  the  association  at  the  time  of  his  death, 
but  had  been  expelled  for  non-payment  of  dues. 

The  by-laws  of  the  association  provided  that  "  The  financial 
secretary  shall  notify,  in  writing,  every  member  who  is  six 
months  in  arrears,  and  call  his  attention  to  the  fact  that  he  will 
be  stricken  from  the  list  of  members,  unless  he  pays,  within 
thirty  days,  all  dues  owing  by  him  to  the  society.  Should  he 
fail  to  comply  with  this  demand,  he  shall,  regardless  of  any  con- 
sideration, be  stricken  from  the  roll  of  members."'  Another 
provision  was  that  "  Should  a  member  not  notify  the  financial 
secretary  of  the  change  of  his  residence  within  fourteen  days 
thereafter,  he  shall  incur  a  fine  of  twenty-five  cents." 

The  deceased,  at  the  time  he  became  a  member  of  the  as- 
sociation, had  notified  it  that  his  residence  was  at  No.  41  First 
street,  in  the  city  of  New  York.  He  afterwards  removed  from 
that  place,  and  did  not  notify  the  association  of  his  change  of 
residence.  Subsequently,  he  being  more  than  six  months  in  ar- 
rears for  dues,  a  notice  to  him  in  writing,  pursuant  to  the  above 
provision  of  the  by-laws,  was  delivered  to  the  messenger  of  the 
association  to  be  served.  The  messenger  called  at  No.  41  First 
street,  and  was  informed  by  inmates  of  that  house  that  deceased 
had  moved  away  without  leaving  information  with  any  one 
there  whither  he  had  removed ;  and  the  messenger,  after  in- 
quiry, failed  to  ascertain  whither  he  had  removed.  Without  any 
other  attempt  to  give  notice  to  him,  the  financial  secretary  re- 
ported to  the  society  that  he  was  in  arrears,  and  had  not  com- 
plied with  the  notice  to  make  payment,  and  he  was  thereupon 
stricken  from  the  list  of  members. 

At  the  trial,  a  jury  having  been  waived  by  consent  of  both 
parties,  the  judge  found  for  the  plaintiff,  and  judgment  for 
plaintiff  was  entered  upon  the  findings.  From  the  judgment 
the  defendant  appealed. 

A.  J.  Dittenhoefer,  for  appellant. — Due  diligence  in  trying 
to  make  the  service  of  the  notice  is  shown  ;  and  it  being  impos- 
sible to  make  such  service  because  of  deceased's  own  act,  such 
non-service  does  not  invalidate  the  expulsion  (Story  on  Bills, 
344,  §  299 ;  Id.  339,  §  297 ;  Summers  v.  Belt,  35  Mo.  461 ;  1 
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Parsons  on  Bills,  329,  n.;  3  Kent  Comm.  153  ;  Hunt  v.  Maybce, 
7  N".  Y.  266  ;  Bate  v.  Joseph,  2  Camp.  462 ;  Rhett  v.  Poe,  2 
How.  [U.  S.]  457 ;  Dickins  v.  Beat,  10  Pet.  246 ;  Williams 
v.  Bank  of  the  United  States,  2  Pet.  96;  Van  Vechten  v. 
Pruyn,  13  N.  Y.  549). 

Ferdinand  Eurzman,  for  respondent. — The  deceased  was 
not  duly  and  regularly  expelled.  Expulsion  effected  a  for- 
feiture or  denial  of  all  rights  and  interests  in  the  lodge.  No 
man  can,  under  the  law  of  the  land,  be  expelled,  or  suffer 
any  penalty  or  punishment,  or  have  his  vested  rights  taken 
away  from  him,  without  notice,  and  a  statement  of  the  charges 
he  is  to  answer,  and  a  day  to  be  heard.  The  law  of  the  de- 
fendant prescribed  the  form  and  mode  of  service  of  that  notice, 
and  it  was  not  given.  And  if  the  defendant  had  prescribed  no 
law  or  rule  on  the  subject,  the  law  of  the  land  would  have  sup- 
plied one. 

As  regards  the  passage  of  the  amendments  to  the  by-laws, 
the  defendant  must  show  affirmatively  and  in  detail  that  all  its 
proceedings  were  regular  and  legal  (Green  v.  African  M.  E , 
SOG.,  1  Serg.  &  R.  254 ;  Rex  v.  Mayor  of  Liverpool,  2  Burr. 
732  ;  Baggs*  Case,  11  Coke,  99).  There  is  no  presumption  that 
the  absent  members  of  a  corporate  body  know  what  is  done  at  a 
stated  meeting  so  as  to  charge  them  with  notice  with  anything 
there  transacted  contemplating  future  action  at  a  time  other 
than  that  of  a  stated  meeting,  and  notice  should  be  given 
(People  v.  Batchelor,  22  N.  Y.  128).  If  the  charter  requires  a 
special  notice  it  cannot  be  dispensed  with ;  even  by  consent 
(Bex  v.  Tlieodorick,  8  East,  543). 

As  regards  expulsion,  a  member  cannot  be  expelled  for  any 
cause,  unless  duly  notified  to  appear  and  given  an  opportunity 
to  be  heard  (Angell  &  Ames  on  Corp.  §  420,  and  cases  cited  ; 
/Southern  PL  R.  Co.  v.  Hixon,  5  Ind.  165  ;  Commonwealth  v. 
St.  Pat.  Ben.  Soc.,  2  Binn.  448  ;  State  v.  Adams,  44  Mo.  570 ; 
People  v.  San  Franciscus  Ben.  Soc.,  24  Howard,  216 ;  People 
v.  Medical  Soc.,  32  N.  Y.  187 ;  People  v.  Sailor's  Snug 
Harbor,  5  Abb.  N.  S.  119 ;  People  v.  New  York  Ben.  Soc.,  3 
Hun,  361).  It  is  a  case  of  property,  of  legal  rights,  and  if 
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there  had  been  a  by-law  that  any  member  might  be  expelled 
by  a  vote  of  the  society,  in  his  absence,  and  without  notice, 
such  by-law  would  have  been  illegal  (People  v.  San  Franciscus 
Ben.  Soc.,  24  How.  Pr.  219).  It  is  essential  in  every  case  that 
charges  be' made,  a  trial  had,  and  that  the  accused  be  notified 
and  have  a  full  opportunity  for  defense  (State  v.  Adams,  44 
Mo.  570,  585 ;  see  also  observations  by  Chief  Justice  Denman 
in  Innes  v.  Wylie,  1  Carr.  &  K.  257,  264 ;  and  of  Judge 
Brady  in  People  v.  New  York  Cotton  Exch.,  8  Hun,  216,  220  ; 
as  to  necessity  of  trial  and  conviction  before  expulsion,  see 
Leecli  v.  Harris,  2  Brewster  [Pa.]  571 ;  Field  Corp.  §  65  ; 
Angell  &  Ames  Corp.  §  420,  &c.). 

PER  CURIAM. — The  by-laws  of  the  association  provided  that 
a  member  who  was  six  months  in  arrears  in  his  payments  should 
be  entitled  to  written  notice  calling  his  attention  to  the  fact 
that  he  would  be  stricken  from  the  rolls  in  case  he  did  not  with 
in  thirty  days  thereafter  pay  his  dues.  No  such  notice  was 
served  upon  the  deceased.  Calling  at  his  place  of  residence 
and  learning  that  he  had  removed  therefrom  was  not  a  suffi- 
cient foundation  upon  which  to  base  the  proceedings  for  expul- 
sion. Notwithstanding  these  proceedings,  he  continued  a  mem- 
ber, never  having  been  lawfully  expelled,  and,  upon  his  death, 
his  widow  became  entitled  to  the  benefits. 

Judgment  affirmed.* 


IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  HERMAN  F.  GILBERT 
et  al.,  FOR  THE  BENEFIT  OF  CREDITORS. 

(Decided  February  7th,  1881.) 

The  provision  of  the  general  assignment  act  of  1877  (L.  1877,  c.  466,  §  4), 
for  authorizing  the  as>ignee  to  advertise  for  creditors  to  present  their 
claims,  does  not  make  the  publication  of  such  an  advertisement  the  sole 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court  of 
appeals  February  1st,  1881  (see  84  N.  Y.  28). 
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and  exclusive  method  of  notifying  creditors  to  present  proofs  of  their 
claims  to  the  assignee.  The  service  by  advertisement  was  merely  de- 
signed to  be  auxiliary  to,  and  not  a  substitute  for  other  known  methods 
of  service;  and  this  court  may,  therefore,  properly  require  (as  by  Rule  31 
of  Rules  with  Regard  to  Insolvent  Assignments,  Dec.  12,  1,878),  that,  in 
addition  to  such  advertisement,  a  copy  of  the  notice  or  advertisement  to 
present  claims  must  be  mailed  to  each  creditor  whose  name  appears  on 
the  books  of  the  assignor,  unless  personal  service  be  made. 

APPEAL  from  an  order  of  this  court,  denying  the  application 
of  an  assignee  for  benefit  of  creditors  for  a  reference  to  take 
and  state  the  account  of  his  proceedings,  and  to  take  proof  and 
report  as  to  what  persons  were  entitled  to  share  in  the  distribu- 
tion of  the  assigned  estate. 

The  application  was  made  by  the  assignee,  upon  proof  of 
publication  of  advertisement  of  a  notice  to  creditors  to  present 
their  claims,  pursuant  to  an  order  duly  made,  but  without 
proof  that  copies  of  such  notice  or  advertisement  had  been 
mailed  to  the  creditors  whose  names  appeared  on  the  books  of 
the  assignor,  as  required  by  Rule  31  of  the  Rules  of  this  court 
with  Regard  to  Insolvent  Assignments.  No  one  appeared  to 
oppose,  but  the  application  was  denied ;  and  from  the  order 
thereon  entered  the  assignee  appealed. 

A.  A.  Abbott,  for  the  appellant. 

VAN  HOESEN,  J. — Section  4  of  the  general  assignment  act 
does  not  make  the  publication  of  an  advertisement  in  the  news- 
papers the  sole  and  exclusive  method  of  notifying  creditors  to 
present  proof  of  their  claims  to  the  assignee.  That  section 
provides  that  the  county  judge  may,  upon  petition  of  the  as- 
signee, authorize  him  to  advertise,  &c.,  &c.  There  are  cases  in 
which  the  word  may  is  interpreted  to  mean  must,  but  such  an 
interpretation  is  not  usually  given  to  a.  statute  regulating  the 
practice  of  the  courts.  Thus,  it  is  settled  that  though  the  Code 
declares  that  the  court  may  grant  an  injunction,  an  attachment 
or  an  order  of  arrest,  it  is  discretionary  with  the  court  to  with- 
hold any  of  those  remedies  (68  N.  Y.  341),  though  the  general 
rule  of  construction  is  that  where  a  public  officer  has  been 
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clothed  by  statute  with  power  to  do  an  act  which  concerns  the 
public  interest  or  the  rights  of  third  persons,  the  execution  of 
the  power  may  be  insisted  on  as  a  duty,  though  the  phraseology 
of  the  statute  be  permissive  merely,  and  not  mandatory  (51 
N.  Y.  407).  It  is,  therefore,  discretionary  with  the  court  to 
grant  or  to  refuse  an  order  to  advertise.  The  section  I  have 
referred  to  gives  the  court  power  to  authorize  the  assignee  to 
advertise — a  power  the  exercise  of  which  it  was  supposed 
might  properly  supplement  the  ordinary  methods  of  giving 
notice.  Had  that  section  not  been  enacted,  the  assignee 
might  have  been  compelled  to  give  personal  notice  to  each 
creditor, — a  task  frequently  difficult,  and  sometimes  almost,  if 
not  absolutely,  impossible  of  performance, — or  else  make  what 
is  called  written  service,  a  service  made  either  by  post,  or  by 
the  hand  of  a  messenger  who  leaves  a  copy  of  the  notice  at  the 
residence  of  the  person  to  be  notified.  This  mode  of  notifica- 
tion is,  in  some  cases,  recognized  by  the  law.  But,  as  I  have 
already  said,  service  by  advertisement  was  merely  designed  to 
be  auxiliary  to,  and  not  a  substitute  for  other  known  methods 
of  service.  Were  this  not  so,  the  service  of  the  notice  per- 
sonally upon  a  creditor  would  be  invalid  ;  a  consequence  which 
the  appellant  would  scarcely  insist  upon. 

Where  there  are  several  methods  of  notifying  creditors,  it 
is  for  the  court  to  decide  which  should  be  employed.  In 
many  cases,  the  publication  of  an  advertisement  in  the  English 
language  would  answer  no  purpose  whatever,  for  it  is  well 
known  that  there  are  classes  of  small  dealers  who  do  not  read 
English,  and  do  not  take  newspapers.  It  certainly  is  right  to 
require  that  the  notice  to  such  persons  should  be  served  either 
personally  or  by  mail.  On  the  other  hand,  there  are  in  many 
instances  creditors  whose  names  do  not  appear  in  the  books  of 
the  assignor,  and  the  best  means  of  reaching  them  is  by  an  ad- 
vertisement. It  may  be  inefficacious,  but  it  is  the  best  attain- 
able method.  Influenced  by  these  considerations,  this  court 
has  determined,  and  has  made  a  rule,  that  the  assignee  shall 
employ  the  ordinary  vehicles  of  notification,  and  publish  an 
advertisement  .'or  the. benefit  of  those  whose  names  do  not  ap- 
pear upon  the  assignor's  books,  and  at  the  same  time  mail  a 
VOL.  IX. -31 
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copy  of  the  notice  to  present  claims  to  every  creditor  whose 
name  is  found  in  those  books.  The  statute  does  not  make  it 
obligatory  upon  the  assignee  to  apply  for  leave  to  advertise, 
though  it  has  been,  and  will  be,  our  practice,  to  require  an  ad- 
vertisement ;  because  some  notice  should  be  given  to  creditors 
whose  names  may  not  appear  on  the  assignor's  books. 

It  is  said  that  it  has  not  been  the  practice  of  the  surrogates' 
courts  to  require  notices  to  present  claims  to  be  sent  by  mail 
by  the  administrator.  That  proves  nothing.  This  court,  with- 
out any  infraction  of  law,  might  content  itself  with  ordering 
an  advertisement  to  be  published  ;  but  that  it  may  take  other 
precautions  to  insure  notice  to  creditors,  seems  to  us  to  be  be- 
yond question.  The  order  appealed  from  should  be  affirmed. 

LAEREMOEE  and  J.  F.  DALY,  JJ.,  concurred. 
Order  affirmed. 


WILLIAM  H.  CEOMWELL,  et  aL,  Appellants,  against  GEORGE  L. 
BUEE,  Respondent. 

(Decided  February  7th,  1881.) 

The  provisions  of  the  Code  of  Civil  Procedure  allowing  an  appeal  from  a 
specified  part  of  a  judgment  have  no  application  to  an  action  at  law  in 
which  judgment  is  rendered  for  a  sum  of  money  only;  and  upon  an  ap- 
peal by  a  party  in  whose  favor  such  a  judgment  has  been  rendered,  Ironi 
so  much  of  the  judgment  as  denies  to  him  the  right  to  recover  a  greater 
sum,  if  such  appeal  brings  up  for  review  any  ruling  of  the  court  below 
which  was  erroneous,  the  appellate  court  must  of  necessity  reverse  the 
judgment  and  order  a  new  trial. 

MOTION  to  amend  a  remittitur  to  the  marine  court  of  the 
city  of  New  York  upon  reversal  of  a  judgment  of  the  general 
term  of  that  court  on  appeal  to  this  court. 

The  decision  upon  the  appeal  is  reported  ante,  p.  256.     A 
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remittitur  conforming  to  that  decision  having  been  sent  to  the 
marine  court,  the  appellant  moved  to  amend  the  remittitur. 

E.  P.  Wilder,  for  the  motion. 
Wakeman  &  Latting,  in  opposition. 

PEE  CUKIAM. — This  is  a  motion  to  amend  a  remittitur  sent 
from  this  court  to  the  marine  court.  In  the  marine  court  in  an 
actjon  at  law  a  money  judgment  only  was  entered  in  favor  of 
the  plaintiff.  The  plaintiff  appealed  from  so  much  of  said 
judgment  as  denied  to  the  plaintiff  the  right  to  recover  a  greater 
or  larger  sum  than  that  therein  specified.  Said  judgment  ap- 
pears to  have  been  affirmed  by  the  general  term  of  the  marine 
court,  and  a  like  appeal  was  taken  by  the  plaintiff  to  the 
general  term  of  this  court.  Upon  the  argument  of  the  last 
mentioned  appeal  this  court  rendered  judgment  reversing  the 
judgment  appealed  from,  and  ordered  a  new  trial,  with  costs 
to  abide  the  event.  The  remittitur  conforms  to  the  judgment 
of  this  court,  and  the  only  question  seems  to  be  whether  upon 
such  an  appeal  this  court  should  have  reversed  the  judgment. 

The  appellant  relies  upon  sections  1300  and  1317  of  the 
Code  to  support  his  position  upon  this  motion  and  cites  several 
authorities. 

An  examination  of  those  authorities  shows  that  each  of  those 
cases  was  an  action  in  equity,  and  not  an  action  at  law.  In  an 
action  at  law  the  provision  of  the  Code  that  a  party  may  appeal 
from  a  specific  portion  of  the  judgment  can  have  no  applica- 
tion, because  the  judgment  is  but  one  portion,  namely,  the 
amount  which  is  recovered. 

In  an  action  in  equity  there  may  be  and  often  are  many 
separate  and  independent  provisions  contained  in  the  judgment, 
and  a  party  may  appeal  from  any  distinct  and  separate  provis- 
ion without  appealing  from  the  whole  judgment ;  but  in  an 
action  at  law  there  are  no  such  separate  and  distinct  provisions, 
and  consequently  the  party  must  necessarily  appeal  from  the 
only  provision  in  the  judgment,  which  is  that  the  plaintiff  or 
defendant,  as  the  case  may  be,  recover  so  much  money  of  the 
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opposing  party  to  the  action.  Therefore  this  court,  if  there 
was  any  appeal  before  it  which  brought  up  for  its  consider- 
ation any  ruling  of  the  court  below  which  was  erroneous,  must 
of  necessity  reverse  the  judgment  and  order  a  new  trial. 

The  motion  to  amend  the  remittitur  must  therefore  be  de- 
nied, with  $10  costs. 

Motion  denied,  with  $10  costs. 


GEOBGE  A.  SCHASTEY,  Respondent,  against  SEMON  BACHE  et 
al.)  Appellants. 

(Decided  February  7th,  1881.) 

Upon  a  sale  of  plate  glass  mirrors  to  be  boxed  and  shipped  from  New  York 
to  San  Francisco,  the  sellers  insured  the  safe  arrival  of  the  mirrors, 
without  injury,  at  San  Francisco.  Having  been  transported  by  railroad 
to  that  city,  they  were  carried  a  distance  of  about  two  miles  from  the 
railroad  depot  there  through  the  city,  and,  on  the  second  day  afterwards, 
the  cases  were  opened  and  the  mirrors  were  found  to  have  been  injured. 
In  an  action  on  the  contract  of  insurance,  no  evidence  was  given  tending 
to  show  whether  the  injury  occurred  before  or  after  the  arrival  of  the 
mirrors  at  San  Francisco.  Held,  that  a  verdict  for  the  plaintiff  could  not 
be  sustained. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

In  February,  1877,  the  plaintiff  bought  of  the  defendants, 
and  the  defendants  agreed  to  deliver  to  the  plaintiffs  order, 
properly  boxed  and  packed  for  shipment  to  the  city  of  San 
Francisco  in  the  state  of  California,  four  plate  glass  mirrors. 
At  the  time  of  the  purchase  of  the  mirrors,  the  defendants  for 
a  consideration  guaranteed  the  safe  arrival  without  injury  of 
the  mirrors  at  the  city  of  San  Francisco.  The  merchandise 
was  transported  by  rail  to  the  city  of  San  Francisco,  and  from 
the  railroad  depot  was  carried  some  two  miles  through  the  city 
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to  a  barn  of  a  man  by  the  name  of  Crocker  to  whom  the  mir- 
rors were  delivered.  Upon  the  second  day  after  the  arrival  of 
the  mirrors  at  Crocker's  barn  they  were  opened  and  it  was 
found  they  had  been  injured  in  transportation.  An  action 
having  been  brought  in  this  court  upon  the  contract  of  insur- 
ance, the  jury  found  for  the  plaintiff.  A  motion  by  the  de- 
fendants for  a  new  trial  was  denied,  and  judgment  for  the 
plaintiff  was  entered  on  the  verdict.  From  the  judgment  and 
the  order  denying  the  motion  for  a  new  trial,  the  defendants 
appealed. 

George  II.  Yeaman,  for  appellants. — There  was  no  evi- 
dence to  sustain  the  verdict.  It  is  not  sufficient  to  show  a  state 
of  facts  as  consistent  with  the  occurrence  of  the  accident  or 
damage  after  as  before  the  termination  of  the  risk  (Canjield  v. 
Baltimore,  &c.  R.  R.  Co.,  75  N.  Y.  144).  There  must  not 
only  be  a  possibility  that  the  injury  complained  of  occurred  as 
alleged,  but  the  circumstances  must  lead  to  this  result,  not  only 
as  a  fair  inference,  but  as  a  necessary  conclusion.  Testimony 
capable  of  two  interpretations  will  not  justify  the  verdict  in 
favor  of  a  complainant  (Pollock  v.  Pollock,  71  N.  Y.  137). 

Thomas  B.  Odell,  for  respondent. — It  was  exclusively  for 
the  jury  to  determine  as  to  whore  and  how  the  damage  occur- 
red (Harris  v.  Panama  R.  R.  Co.,  3  Bosw.  14 ;  Starbird  v. 
Barrows,  2  Hun,  108  ;  Sturm  v.  Williams,  38  Super.  Ct.  [6 
Jones  &  S.]  325). 

PER  CURIAM. — The  case  is  entirely  barren  of  evidence  which 
would  in  the  least  tend  to  show  whether  the  injury  which  the 
mirrors  were  found  to  have  suffered  when  they  were  opened 
at  the  barn  of  Mr.  Crocker  occurred  during  their  transporta- 
tion by  rail  to  the  city  of  San  Francisco,  or  during  the  time 
they  were  being  carried  from  the  railroad  depot  to  the  barn  of 
Mr.  Crocker  through  the  city  of  San  Francisco. 

It  was  urged  by  the  counsel  for  the  respondent  that  from 
all  the  evidence  in  the  case  it  was  the  privilege  of  the  jury  to 
deter.nine  where  that  injury  occurred. 
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'  In  the  case  of  Canfield  v.  Baltimore  and  Ohio  Railroad 
Company,  the  court  of  appeals  have  held  that  it  is  the  duty  of 
a  party  to  show  by  some  evidence  where  the  injury  occurred 
in  order  to  justify  the  jury  to  make  any  finding  upon  that  sub- 
ject in  a  case  in  which  the  liability  depends  upon  the  injury 
having  occurred  during  a  certain  portion  of  the  transportation. 
That  case  was  an  action  against  a  common  carrier  to  recover  for 
goods  alleged  to  have  been  abstracted  from  packages  delivered 
to  him  for  transportation  and  which  packages  were  duly  deliv- 
ered to  the  consignee.  The  plaintiif' s  evidence  was  to  the 
effect  that  the  goods  lost  were  properly  packed  in  one  of 
eighteen  boxes  which  were  delivered  to  a  cartman  to  take  to 
the  defendant's  depot,  to  be  transported  from  Washington  to 
the  city  of  New  York,  and  that  one  of  the  parties  interested  in 
them,  who  was  dead  at  the  time  of  trial,  was  with  the  cartman 
when  the  boxes  were  delivered  to  defendant.  The  boxes 
reached  their  destination,  and  were  delivered  to  the  consignees. 
The  cartman  who  received  them  testified  that  the  packages 
were  in  good  order  as  far  as  he  knew,  and  there  was  nothing 
broken  open  or  in  bad  order.  Some  two  or  three  days  after 
delivery,  on  opening  the  box  and  discovering  the  loss,  the  box 
was  then  first  examined  particularly,  and  the  discovery  was 
made  that  it  had  been  opened  and  the  nails  re-driven.  No  evi- 
dence was  given  of  the  care  taken  of  the  boxes  from  the  time 
of  delivery  to  that  of  the  discovery  of  the  loss.  The  jury 
having  found  a  verdict  for  the  plaintiffs,  it  was  held  that  there 
was  no  legal  proof  upon  which  a  finding  could  be  based  that 
the  goods  were  abstracted  while  the  packages  were  in  the  de- 
fendant's possession,  and  that  a  denial  of  a  motion  to  dismiss 
the  complaint  was  error. 

There  seems  to  be  no  difference  whatever  between  that  case 
and  the  one  at  bar.  The  plaintiff  must  show,  in  order  to  recover, 
by  some  evidence,  that  the  injury  has  occurred  during  the  time 
the  goods  were  covered  by  the  contract  of  insurance,  and  the 
jury  cannot  be  permitted,  without  any  evidence  upon  that  sub- 
ject, to  speculate  as  to  where,  and  when,  and  how,  the  injury 
has  occurred. 
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The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


CHARLES   W.   ANDERSON,   Respondent,    against    THE   THIRD 
AVENUE  RAILROAD  COMPANY,  Appellant. 

(Decided  February  7th,  1881.) 

In  an  action  by  a  father  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  from  injuries  to  his  infant  son,  arising  from  the  negligence 
of  the  defendant,  a  former  judgment  in  favor  of  the  son,  in  an  action  by 
him,  suing  by  his  guardian  ad  litem,  against  the  same  defendant  for  dam- 
ages for  the  same  injuries,  may  properly  be  alleged  in  the  complaint  and 
given  in  evidence,  to  establish  that  such  injuries  were  caused  solely  by 
the  defendant's  negligence;  and  will  be  sufficient  proof  of  that  fact,  if  the 
record  shows  that  it  was  so  determined  in  that  action. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
strike  out  a  portion  of  the  complaint. 

The  action  was  brought  to  recover  damages,  for  injuries  to 
an  infant  son  of  the  plaintiif,  alleged  to  have  been  caused  by 
the  defendants,  their  agents  and  servants.  The  complaint,  after 
setting  forth  the  facts  and  circumstances  of  the  alleged  injuries, 
fuEther  alleged  that,  prior  to  this  action,  "  this  plaintiff's  said 
son,  by  his  guardian  ad  litem,  duly  appointed,  brought  an  action 
against  the  above-named  defendants  in  this  court,  for  damages 
sustained  by  him  by  reason  of  the  injuries  inflicted  upon  him 
by  the  said  defendants,  their  agents  and  their  servants,  at  the 
time  and  in  the  manner  hereinbefore  set  forth ;  and  that  the 
said  defendants  appeared  in  the  said  action  and  answered  on  the 
merits;  that  such  proceedings  were  had  in  the  said  action 
against  the  said  defendants  that  judgment  was  duly  recovered 
and  given  upon  the  merits  against  the  said  defendants  in  favor 
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of  the  plaintiff's  said  son,  for  the  sum  of,"  &c.  A  motion  by 
the  defendant  to  strike  out  these  allegations  of  the  complaint 
was  denied  ;  and  from  the  order  denying  the  motion  the  de- 
fendant appealed. 

Henry  Morrison,  for  appellant. 
Christopher  fine,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  is  through  the  pater- 
nal relation,  that  the  plaintiff  has  a  right  of  action  against  the 
defendants,  for  injuries  to  his  son,  arising  from  their  negligence ; 
because  he  is  entitled  to  the  services  of  his  son,  during  his 
minority,  and  an  injury  to  the  son  which  deprives  the  father  of 
the  benefit  of  the  son's  services,  is  a  loss  and  injury  to  him.  If, 
in  an  action  brought  against  the  defendants  for  the  son,  by  his 
guardian,  it  has  been  judicially  determined,  that  the  accident 
which  caused  the  injury,  was  not  owing  to  any  negligence  on 
the  part  of  the  son,  but  was  due  solely  to  the  negligence  of  the 
defendants,  there  is  no  reason  why  that  question  should  be 
tried  over  again  in  the  action  brought  for  the  loss  of  the  son's 
services,  as  it  would  involve  an  inquiry  which  has  been  already 
made  and  settled,  between  the  party  to  whom  the  accident  hap- 
pened and  the  defendants.  In  this  action,  the  plaintiff  is  lim- 
ited to  the  recovery  only  of  such  damages  as  he  may  have  sus- 
tained by  the  loss  of  his  son's  services ;  and  I  can  see  no  reason 
why,  to  establish  his  cause  of  action,  he  should  be  required  to 
prove  that  the  accident,  which  deprived  him  of  his  son's  ser- 
vices, was  caused  by  the  defendant's  negligence,  when  that  fact 
has  been  judicially  determined  against  the  defendants  in  Hie 
action  brought  for  the  benefit  of  the  son.  In  my  opinion,  the 
plaintiff  is  entitled  to  give  the  judgment  in  evidence,  to  estab- 
lish that  the  accident  which  deprived  him  of  his  son's  services, 
was  solely  from  the  defendants'  negligence ;  and  if  the  record 
shows  that  it  was  so  determined  in  that  action,  that  is  sufficient 
proof  of  the  fact  in  this. 

The  order,  therefore,  denying  the  application  to  strike  out 


NEW  YORK— FEBRUARY,  1881.  489 

Taylor  v.  Charter  Oak  Life  lus.  Co. 

of  the  complaint  the  averment  of  the  recovery  of  the  judgment, 
should  be  affirmed. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


JOHN  TAYLOR  et  al.,  Appellants,  against  CHARTER  OAK  LIFE 
INSURANCE  COMPANY,  Respondent. 

(Decided  February  7th,  1881.) 

A  complaint  in  an  action  by  the  holders  of  a  policy  of  life  insurance  against 
the  insurance  company,  which  alleges  that  the  action  is  brought,  "as 
well  in  behalf  of  these  plaintiffs  as  of  all  such  other  policy-holders  simi- 
larly situated,  who  may  choose  to  come  in,"  &c.,  is  necessarily  limited  to 
equitable  relief. 

Where  from  such  a  complaint  it  appears  that,  by  the  terms  of  the  plaintiffs' 
policy,  it  has  been  forfeited  by  failure  to  pay  the  premiums,  allegations 
that,  at  the  time  of  such  failure  to  pay,  the  plaintiffs  had  been  informed 
of  certain  wrongful  acts  of  the  company,  its  officers  and  managers,  stated 
in  detail  in  the  complaint  as  violations  of  the  company's  charter,  and  that 
as  a  result  of  such  wrongful  acts  the  company  had  then  become  insolvent 
and  it  had  become  unsafe  for  the  plaintiffs  to  p;iy  further  premiums,  do 
not  show  a  sufficient  excuse  for  a  refusal  to  pay  premiums  while  the  com- 
pany continued  to  do  its  ordinary  business  in  the  ordinary  way  and  was 
ready  to  receive  premiums. 

Provisions  of  a  "participating  policy  "  of  life  insurance,  under  which  the 
insured  is  entitled  to  share,  with  others  holding  similar  policies,  in  the 
surplus  profits  of  the  insurance  company  after  payment  of  dividends  not 
exceeding  a  fixed  rate  upon  the  stock  of  the  company,  do  not  create  a 
trust  relation  between  the  policy-holder  and  the  company. 

APPEAL  from  a  judgment  of  this  court  entered  upon  an 
order  sustaining  a  demurrer  to  a  complaint. 

The  action  was  brought  upon  a  policy  of  life  insurance,  by 
the  person  whose  life  was  insured,  and  his  wife,  to  whom  the 
amount  of  the  insurance  was  payable,  against  the  company  by 
which  the  policy  was  issued.  The  complaint  alleged  the  incor- 
poration and  organization  of  the  defendant  under  a  special 
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charter  granted  by  the  state  of  Connecticut,  and  set  forth  the 
provisiuns  and  object  of  the  charter,  and  the  facts  as  to  the 
ownership  of  the  corporate  stock.  It  then  alleged  the  issue  of 
the  plaintiffs'  policy,  its  terms,  and  the  payment  of  premiums 
and  performance  of  all  its  conditions  by  the  plaintiffs  down  to 
June,  1877  ;  and  that  "  the  plaintiffs  were  thereafter  at  all  times 
ready  and  willing  to  keep  and  perform  the  terms  and  condi- 
tions of  said  policy  ;  but  in  the  month  of  June,  1877,  they  were 
informed,  and  they  then  first  knew  of  the  wrongful  acts  herein- 
after mentioned  of  said  corporation,  its  officers  and  managers ; 
and  the  plaintiffs  thereupon  refused  to  pay,  and  as  hereinafter 
stated,  they  were  by  the  said  wrongful  acts  thereafter  excused 
and  absolved  from  paying  further  premiums  upon  said  policy ; 
but  the  premiums  which  had  been  theretofore  paid  were  in  fact 
paid  while  the  plaintiffs  were  wholly  ignorant  of  any  or  either 
of  the  wrongful  acts,  or  breaches  or  trust,  hereinafter  men- 
tioned ;  that  in  or  about  June,  1877,  defendant  obtained  posses- 
sion of  said  policy,  and  ever  thereafter  retained  the  same,  and, 
although  requested  so  to  do,  refused,  and  still  refuses  to  sur- 
render the  same  to  the  plaintiffs." 

It  also  alleged  that  "  the  plaintiffs'  said  policy  was  a  '  par- 
ticipating policy,'  and  the  insured  thereunder  was  entitled  to 
share  in.  and  be  credited  with,  a  ratable  proportion  of  all  the 
profits  of  the  business  of  said  corporation  ;  and  the  plaintiffs 
are  informed  and  believe  that  all,  or  more  than  nine-tenths  of 
the  other  policy-holders  holding  policies  in  1877,  were  in  like 
manner  entitled  to  participate  in  said  profits  under  their  re- 
spective policies;  and  this  action  is  brought  as  well  in  be- 
half of  these  plaintiffs  as  of  all  such  other  policy-holders  simi- 
larly situated,  who  may  choose  to  come  in  according  to  the 
practice  of  this  court  in  such  cases,  and  have  the  benefit  of  the 
same." 

The  complaint  then  alleged  the  existence  of  a  large  num- 
ber of  other  policies  of  the  corporation  outstanding,  and  large 
receipts  and  profits  from  the  business  of  the  corporation ;  that 
the  capital  stock  was  limited  to  8  per  cent,  per  annum  as  its 
share  of  such  profits,  and  the  balance  belonged  to  the  holders 
of  participating  policies ;  that  the  dividends  were  limited  to 
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the  amount  of  clear  profits,  and  the  capital  stock  was  to  re- 
main unimpaired  ;  with  other  averments  as  to  methods  of  busi- 
ness ;  and  it  claimed  that  the  plaintiffs  and  all  the  other  policy- 
holders  had  a  right  to  have  the  business  of  the  corporation  con- 
tinued while  their  policies  remained  in  force,  and  to  have  all 
profits  and  surplus  either  held  in  trust  for  them  or  divided 
among  them  ;  and  that  the  premiums  and  all  its  funds,  assets 
and  property  of  every  kind  were  held  by  the  corporation  upon 
certain  express  and  implied  trusts  ;  among  them  "that  said  cor- 
poration, its  officers  and  managers,  would  thereafter  perpet- 
ually carry  on  and  conduct  its  business  according  to  law,  and 
in  compliance  with  the  methods  and  customs  aforesaid,  and  in 
accordance  with  correct  principles  of  life  insurance ;  that  it 
would  continue  to  accept  from  each  and  every  policy-holder 
his  premium  annually,  or  at  other  stipulated  periods  during 
the  life  of  each  one,  or  during  such  other  period  as  should  be 
provided  for  the  terms  of  each  policy ;  that  it  would  safely  in- 
vest and  keep  all  of  its  accumulations  of  assets,  and  preserve 
and  hold  the  same  as  provided  by  law  ;  that  it  would  keep  and 
perform  the  conditions  of  each  and  every  policy ;  that  it  would 
make  true  and  correct  reports  to  the  authorities  of  the  State  of 
Connecticut ;  that  it  would  keep  and  perform,  and  would  not 
violate  the  terms  and  conditions  of  its  charter,  and  that  it 
would  ever  thereafter  keep,  invest  and  hold  its  entire  assets, — 
as  it  was  in  fact  by  law  and  by  the  nature  of  said  business  re- 
quired to.  do, — in  trust  for  the  security  and  protection  of  each 
and  every  policy-holder,  and  for  the  performance,  among 
others,  of  the  trusts  aforesaid." 

The  complaint  then  stated  in  detail  various  alleged  wrong- 
ful acts  of  the  corporation,  its  officers  and  managers,  as  breaches 
of  the  trusts  alleged  and  violations  of  the  corporate  charter ; 
and  averred  that  when  the  plaintiffs  ceased  to  pay  premiums, 
the  corporation  was  and  had  since  remained  insolvent,  and  had 
on  that  ground  attempted  to  compromise  with  its  policy- 
holders,  without  effect,  and  was  thereby  exposed  to  extensive, 
vexatious  and  expensive  litigation ;  and  the  plaintiffs  claimed 
that,  by  reason  of  such  wrongful  acts,  the  plaintiffs  were  pre- 
vented from  continuing  and  keeping  their  policy  in  force,  and 
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that  "it  thereby  became  and  was,  in  and  prior  to  June,  1877, 
unsafe  for  the  plaintiffs,  or  any  other  policy-holders,  to  pay 
further  sums  of  money  by  way  of  premiums  to  said  corpora- 
tion ;  and  said  policy  had  become,  and  was  at  that  time,  of  no 
value,  and  was  worthless  for  the  purposes  for  which  it  was 
originally  issued  ;  that  for  the  reasons  aforesaid,  and  by  reason 
of  the  wrongful  acts  and  breaches  of  trust  hereinbefore  men- 
tioned, the  plaintiffs,  in  June,  1877,  refused  to  pay,  and  were 
absolved  and  excused  from  paying,  and  they  have  not  paid 
further  premiums  on  said  policy ;  and  the  plaintiffs  offer  to 
allow  the  same  to  be  canceled,  and  declared  null  and  void." 

Judgment  was  demanded,  that  said  corporation  be  decreed  to 
be  the  trustee  of  the  plaintiffs,  and  of  all  the  policy-holders ; 
and  for  an  accounting  for  premiums,  &c.,  and  a  general  ac- 
count of  the  management  of  its  business  and  affairs,  of  moneys 
received  and  expended,  loans  and  investments,  &c. ;  and  for 
the  repayment  to  the  plaintiffs  of  all  sums  of  money  received 
from  them,  with  earnings  or  interest,  &c. ;  and  that  the  trusts 
be  declared  broken  and  terminated.  The  defendant  demurred 
to  the  complaint  on  several  grounds,  among  which  the  eighth 
and  last  was  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Upon  argument,  the  demurrer 
was  sustained,  and  on  the  order  sustaining  the  demurrer  judg- 
ment for  the  defendant  was  entered.  From  this  judgment  the 
plaintiffs  appealed. 

W,  1.  Butler,  for  appellants. — The  demurrer  concedes  all 
the  facts  alleged  in  the  complaint.  Conspicuous  in  the  com- 
plaint is  the  feature  of  a  trust  existing  between  the  parties. 
Breaches  of  this  trust  are  alleged  specifically,  and  these  facts 
being  conceded,  the  proper  parties  in  interest  have  either  of 
two  rights :  one  to  rescind  the  trust  and  recover  the  moneys 
paid  upon  it ;  the  other,  to  disregard  the  trust  and  to  recover, 
by  way  of  a  claim  for  damages,  the  same  moneys  on  the  same 
breaches  which  have  prevented  the  fulfillment  of  the  object 
and  arrangement  of  the  parties, — whether  that  arrangement  be 
called  a  trust,  contract,  duty,  or  obligation.  The  complaint  is 
adapted  to  either  of  these  species  of  remedy  or  rights  of 
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action ;  its  averments  will  sustain  relief  of  either  kind.  If  the 
plaintiffs  are  entitled,  upon  their  complaint,  to  any  relief  or 
judgment  whatsoever,  then  the  eighth  ground  of  demurrer 
must  be  overruled. 

The  action  is  solely  and  simply  to  recover  the  premiums 
paid.  No  other  ultimate  relief  is  sought  for  than  this.  The 
accounting  is  only  incidental  to  the  final  judgment  to  be  ob- 
tained ;  it  is  in  no  sense  a  separate  and  substantive  cause  of 
action. 

Upon  the  subject  of  a  trust  existing  between  the  defendant 
and  its  policy-holders,  the  averment  of  the  fact,  in  the  com- 
plaint, that  the  corporate  assets  were  held  under  a  trust  for  the 
plaintiffs'  benefit,  must  be  deemed  admitted  by  the.demurrer. 
The  court  cannot  take  judicial  notice,  and  it  must  be  guided  by 
the  pleadings,  as  to  the  nature  of  the  assets  of  a  life  insurance 
company. 

It  should  not  be  disputed  that  a  trust  exists  in  any  case 
where  there  is  mutual  participation  in  profits  ;  a  community  of 
profits  as  between  the  stockholders  and  the  policy-holders ;  and 
where  the  corporation  is  in  possession  of  the  fund,  in  respect 
to  whose  earnings  such  community  of  profits  exists.  "Where 
one  party  is  in  possession  and  has  the  control  of  a  fund,  in 
whose  earnings  such  party  is  entitled  to  participate  in  common 
with  another  party,  there  a  trust  exists.  Such  is  the  case  at 
bar.  The  only  authority,  cited  against  this  proposition,  is  the 
case  of  the  Security  Life  Ins.  c&  Annuity  Co.  (78  N.  Y.  129) ; 
and  perhaps  also  St.  John  v.  American  Mutual  Life  Ins.  Co.  (13 
N.  Y.  31) ;  but  the  point,  whether  or  not  the  assets  are  held  in 
trust,  was  not  directly  presented  in  either  case.  The  case  in  50 
N.  Y.  610,  and  that  of  Mygatt  v.  New  York  Protection  2ns. 
Co.  (21  N.  Y.  52),  which  both  discuss  the  question  of  partner- 
ship, do  not  controvert  the  position  that,  while  there  may  not 
be  a  copartnership,  there  is,  in  fact,  a  trust  relation. 

The  plaintiff's  right  of  action  was  not  defeated  by  lapse  of 
the  policy,  by  the  non-payment  of  the  premium.  There  was 
an  implied  agreement  on  the  part  of  the  company  to  obey  the 
law  of  its  creation  and  existence,  and  to  do  its  bidding  as 
required  by  the  statute.  Therefore,  when  it  violates  the  law, 
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fails  to  keep  on  hand  funds  required  by  law,  and  becomes  in- 
solvent, discontinues  business,  makes  it  impossible  for  the 
assured  to  pay  premiums,  and  he  fails  to  pay  premiums  and 
fails  to  carry  the  policies,  it  has  broken  its  engagement  with  its 
policy-holders,  and  becomes  liable  to  them  on  account  of  such 
breach.  The  policy-holders  then  have  a  claim  for  damages, 
just  as  they  would  have,  if,  while  doing  business,  it  had,  with- 
out just  cause,  refused  to  receive  the  payment  of  premiums, 
and  to  continue  the  policies  in  life  (New  York  Life  Ins.  Co. 
v.  Statham,  93  U.  S.  24 ;  Fischer  v.  Hope  Mutual  Life  Ins. 
Co.,  69  N.  Y.  161 ;  BeWs  Case,  L.  R.  9  Eq.  706  ;  CooKs  Case, 
Id.  703 ;  Holdictes  Case,  L.  R.  14  Eq.  72.)  These  policy- 
holders  are  therefore  in  the  same  position  as  any  other  persons 
would  be  who  had  running  contracts  of  value  with  the  com- 
pany, which  it  had  broken — claimants  for  damages  (People  v. 
Security  Life  Ins.  &c.  Co.,  78  N.  Y.  129). 

Further  payments  of  premiums  are  excused  by  the  failure 
cf  the  company.  For  the  purpose  of  enforcement,  the  policies 
were  just  as  effectual  as  if  the  premiums  had  been  actually 
paid  (Opinion  of  EARL,  J.,  filed  October  15,  in  Alt.  Gen.  v. 
Guardian  Mutual  Life  Ins.  Co.,  82  N.  Y.  336). 

A.  J.  Vanderpoel  and  Charles  JS.  Alexander,  for  respond- 
ent.— The  policy  is  lapsed,  and  all  interest  therein  has  ceased. 
The  allegations  of  the  plaintiffs  that  they  let  their  policy  be- 
come forfeited  because  they  thought  defendant  was  insolvent, 
&c.,  are  ineffectual.  An  insurance  company  of  a  sister  state 
must  be  considered  solvent  as  long  as  we  allow  it  to  do  business 
here  ;  and  it  is  solvent  in  this  state,  even  if  insolvent  elsewhere 
(L.  1853,  c.  463,  as  amended  in  1869,  §  15) ;  and  plaintiffs  had 
constructive  notice  of  the  operations  of  the  company  (Id.; 
Kent  v.  Quicksilver  Min.  Co.,  78  ]ST.  Y.  159).  Mere  allega- 
tions of  insolvency  or  corporate  abuse  are  not  sufficient  (Gray 
v.  New  York,  &c.  S.  S.  Co.,  3  Hun.  383).  Nor  is  the  fact  that 
the  contractor  has  not  money  to  perform,  a  ground  of  rescission 
(Day  v.  Insurance  Co.,  45  Conn.  480).  The  averments  of  the 
complaint  do  not  show  insolvency ;  the  complaint  shows  de- 
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fendant  to  be  solvent  (HoTbrook  v.  Basset,  5  Bosw.  147  ;  Peo- 
ple v.  Atlantic  Mutual  Life  Ins.  Co.,  74  N.  Y.  180.) 

Plaintiffs  would  have  no  right  of  action,  evon  if  they  held 
a  policy  in  the  company.  The  policy-holder  is  not  a  cestui  que 
trust,  and  neither  the  directors  nor  the  company  are  trustees. 
The  policy-holder  is  not  a  partner.  He  is  not  a  creditor,  lie 
is  not  a  member  of  the  company.  He  is  a  person  who  holds 
an  agreement  to  receive  a  certain  sum  on  a  certain  day  (Opin- 
ion of  BEACH,  J.,  in  Hencken  v.  United  States  Life  In*.  Co.; 
St.  John  v.  American  Mutual  Life  Ins.  Co.,  13  N.  Y.  38 ; 
People  v.  Security  Life  Ins.  Co.,  78  J\T.  Y.  114  ;  Co/ten  v. 
New  York  Mutual  Life  Ins.  Co.,  50  N.  Y.  610). 

Under  the  decisions  (New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24  ;  Fischer  v.  Hope  Mutual  Life  Ins.  Co.,  69  N. 
Y.  161 ;  BeWs  Case,  L.  E.  9  Eq.  706 ;  Cooks  Case,  Id.  703  ; 
HoldricKs  Case,  L.  R.  14  Eq.  72),  these  policy-holders  are  in 
the  same  position  as  any  other  persons  would  be  who  held  run- 
ning contracts  of  value  with  the  company  which  it  had  broken 
— claimants  for  damages.  The  damage  sustained  by  each  of 
these  policy-holders  is,  clearly,  the  value  of  the  policy  which 
has  been  destroyed.  When  such  value  has  been  ascertained 
the  true  measure  of  damage  has  been  arrived  at.  It  is  also  well 
settled  that  a  policy-holder  is  not  such  a  creditor  of  the  corpo- 
ration as  authorizes  him  to  bring  such  an  action  as  this  (Knick- 
erbocker Ins.  Co.  v.  Comstock,  9  N.  B.  Reg.  484 ;  Ramsey  v. 
Gould,  57  Barb.  405  ;  Belknap  v.  North  America  Life  Ins. 
Co.,  11  Hun,  282;  People  v.  Security  Life  Ins.  Co.,  supra; 
King  v.  Accumulative  Life  Fund,  &c.  Co.,  3  C.  B.  N.  S.  151 ; 
Trenton  Co.  v.  McKelway,  1  Beas.  133 ;  Commonwealth  v. 
Massachusetts  Co.,  112  Mass.  116  ;  Mutual  Benefit  Co.  v. 
liilyard,  8  Vt.  444).  Even  a  stockholder  has  no  such  right 
(Ramsey  v.  Gould,  57  Barb.  398  ;  Howe  v.  Deuel,  43  Barb. 
504;  City  of  Utica  v.  Churchill,  33  K  Y.  238  ;  People  v. 
Security  Life  Ins.  Co.,  supra.}  Certainly  they  had  not  the 
interest  of  copartners  (Baldwin  v.  Burrows,  47  N.  Y.  199  ; 
Ogdcn  v.  Astor,  4  Sandf.  311 ;  Pattison  v.  Blanchard,  5  N. 
Y.  186 ;  People  v.  Security  Life  Ins.  Co.,  supra).  The 
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"  creditor "  of  the  Revised  Statutes  is  a  judgment  creditor 
(Hastings  v.  Drew,  76  N.  Y.  18). 

The  complaint  seeks  to  have  an  examination  of  the  affairs 
of  the  defendant.  In  other  words,  it  seeks  to  invoke  some 
imaginary  visitorial  powers  of  the  court,  over  the  affairs  of  a 
foreign  corporation.  There  is  no  visitorial  power  (Ait.  Gen. 
v.  Utica  Ins.  Co.,  2  Johns.  Ch.  390 ;  Auburn  Academy  v. 
Strong,  Ilopk.  317).  Business  corporations  were,  until  a  few 
years  ago,  unknown  in  England  (Colman  v.  Eastern  Ry.  Co., 
10  Bcav.  13).  The  power  of  visitation  never  rested  in  the  court 
of  chancery,  as  such,  even  in  England  (Grant  on  Corporations, 
529,  and  cases  cited ;  Alt.  Gen.  v.  Smart,  1  Ves.  Sen.  72  ;  In 
re  Bedford  Charity,  2  Swanst.  524) ;  but  in  the  chancellor  or 
other  person  who  holds  the  great  seal  (Ex  parte  Dawn,  9  Yes. 
Jr.  546 ;  King  v.  Master,  Fellows,  &e~.  of  St.  Catharine's 
Hall,  4  T.  R.  233  ;  Eden  v.  Foster,  2  P.  Wins.  325).  It  was 
a  crown  prerogative  (Ex  parte  Wrangham,  2  Yes.  Jr.  609,  619 ; 
Att.  Gen.  v.  Dixie,  13  Yes.  Jr.  519.  See  Alt.  Gen.  v.  Utica, 
Ins.  Co.,  2  Johns.  Ch.  371 ;  Robertson  v.  Bullions,  11  N.  Y. 
252 ;  Howe  v.  Deuel,  43  Barb.  504 ;  Latimer  v.  Eddy,  46 
Barb.  61 ;  Ramsey  v.  Gould,  57  Barb.  398 ;  Belmont  v.  Erie 
Ry.  Co.,  52  Barb.  666).  The  statute  43  Eliz.  is  not  in  force 
in  this  state  (Dutch  Church  v.  JHott,-1  Paige,  77).  When  the 
power  is  vested  in  an  officer,  the  chancellor  refuses  to  interfere 
(King  v.  Chester,  1  W.  Blackst.  22  ;  Att.  Gen.  v.  Foundling 
H.,  2  Yes.  Jr.  42).  So  here  (Fisher  v.  World  Ins.  Co.,  47 
How.  Pr  456).  The  courts  would  hesitate  at  allowing  visita- 
torial power;  it  is  uncontrolled  (Grant  on  Corp.  536,  also 
335  ;  5  Campbell  Lives,  p.  288,  App.).  These  arguments  have 
increased  weight  with  reference  to  foreign  companies.  There  is 
no  record  of  the  king  having  claimed  such  a  power  with  refer- 
ence to  a  foreign  company. 

The  investments  and  expenditures  complained  of,  are  legal. 
The  charter  and  policy  are  before  the  court.  All  the  intima- 
tions that  the  several  acts  complained  of  were  not  necessary  or 
lawful ;  also  as  to  the  duty  of  the  company  ;  also  as  to  what 
the  agreement  provided ;  and  all  such  statements,  are  not  ad- 
mitted by  the  demurrer,  and  are  not  before  the  court  (City  of 
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Buffalo  v.  Ilollowaij,  7  N".  Y.  41)3  ;  Lawrence  v.  Wright,  2 
Duer,  673  ;  Drake  \.  Cockroft,  4  E.  D.  Smith,  34 ;  2  Wait's  Pr. 
306  ;  People  v  Me  Cumber,  27  Barb.  632  ;  Van  Sant.  Eq.  Pr. 
94  ;  Wright  v.  Scotf,  34  Ex.  «k  E.  1). 

Independent  of  positive  law,  all  corporations  Lave  -the  ab- 
solute jus  disponendi  of  lands  and  chattels,  neither  limited  as 
to  objects  nor  circumscribed  as  to  quantity  (2  Kent's  Coin.  12 
ed.  281 ;  Barry  v.  Merchant's  Exch.  Co.,  I  Sandf.  Ch.  280 ; 
Binneifs  Case,  2  Bland  Ch.  142;  Burton's  Appeal,  57  Peiin. 
St.  213  ;  Sherwood  v.  Am.  Bible  Soc.,  1  Keyes,  561  ;  Miners' 
Ditch  Co.  v.  Zellerbach,  37  Cal.  543 ;  Dupee  v.  Water  Power 
Co.,  114  Mass.  37).  Acts  done  by  a  corporation  which  presup- 
pose the  existence  of  other  acts  to  make  them  legally  operative 
are  presumptive  proofs  of  the  latter  (Kent  v.  Quicksilver  M in. 
Co.,  78  N.  Y.  183  ;  Nelson  v.  Eaton,  26  N.  Y.  410.)  It  is  well 
settled  that  the  corporation  may  alienate  its  corporate  property 
if  not  required  for  immediate  use  (Simpson  v.  Westminister 
Hotel  Co.,  8  II.  L.  C.  712  ;  Forrest  v.  Manchester  I! y.,  30  Beav. 
40 ;  Brown  v.  Winnisimmet  Co.,  11  Allen,  326 ;  Spear  v. 
Crawford,  14  Wend.  20.)  Defendants  have  never  been  pro- 
hibited by  any  statute  from  holding  land  in  a  foreign  state.  If 
the  objection  is  to  the  purchase  of  land  in  this  state,  the  de- 
fendant has  such  right  (Bank  of  Augusta  v.  Earle,  13  Pet. 
589;  Ohio  cfc  Miss.  E.  R.  Co.  v.  ]Vheeler,  1  Black  [U.  S.]  286, 
296,  297  ;  McCalloch  v.  Maryland,  4  Wheat.  365  ;  Lumbard 
v.  Aid-rich,  8  N.  II.  31 ;  State  v.  Boston  R.  It.,  25  Vt.  443 ; 
Thompson  v.  Swoope,  24  Pa.  480  ;  Runyan  v.  Costards  Lessee, 
14  Pet.  [U.  S.]  130  ;  McDonogh  v.  Murdo^k,  15  How.  [U. 
S.]  413).  The  dealings  of  a  corporation  which  on  their  face, 
or  according  to  their  apparent  import,  are  within  its  charter, 
are  not  to  be  regarded  as  illegal  or  unauthorized  without  some 
averment  tending  to  show  that  they  are  of  such  a  character 
(Kent  v.  Quicksilver  Min.  Co.,  78  ^s.  Y.  159 ;  Chautauqua  Co. 
Bank  v.  Rislcy,  19  N.  Y.  369  ;  New  York  Firemen  Jus.  Co. 
v.  Sturges,^  Cow.  664;  Safford  v.  Wyckoff,  4  Hill,  442;  Ex 
parte  Peru  Iron  Co.,  7  Cow.  540  ;  Farmers'  Loan,  etc.  Co.  v. 
Perry,  3  Sandf.  Ch.  339;  De  Groff  v.  American  Linen 
Thread  Co.,  21  N.  Y.  124 ;  Yates  v.  Van  De  Boyert,  56  .N.  Y'. 
VOL.  IX. -32 
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526 ;  Taylor  v.  Chichester  E'y  Co.,  L.  R.  2  Ex.  366,  384). 
From  a  consideration  of  these  propositions  it  appears  that  the 
defendant  lias  violated  no  rule  of  law. 

The  statements  of  the  complaint  respecting  the  compromise 
show  the  company  to  be  abundantly  solvent ;  and  the  allega- 
tion "  that  by  reason  of  all  the  policy-holders  not  assenting  to 
such  compromise,  the  same  is  invalid  and  ineffectual  as  to  those 
who  have  assented,"  is  simply  the  conclusion  of  the  pleader  of 
what  he  thinks  is  the  law,  and  is  not  admitted  by  the  demurrer 
(see,  on  pleading  conclusions  of  law,  Latham  v.  Westervelt,  26 
Barb.  260  ;  Chopin  v.  Potter,  1  Hilt.  366  ;  Hatch  v.  Peet,  23 
Barb.  575  ;  Van  Schaick  v.  Winne,  16  Barb.  89  ;  Ensign  v.  Sher- 
man, 13  How.  Pr.  35;  SchencJc  v.  JNaylor,  2  Duer,  675). 

YAN  BRUNT,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants,  entered  upon  the  trial  of  an  issue  of 
law  raised  by  the  demurrer  of  the  defendants  to  the  plaintiffs' 
complaint.  There  were  numerous  grounds  of  demurrer  set 
up,  but  it  is  only  necessary  to  consider  the  eighth  and  last, 
which  was  as  follows  :  "  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

It  is  somewhat  difficult  to  see  upon  what  theory  the  plaint- 
iffs, being  simply  the  holders  of  a  policy  issued  by  the  defend- 
ants, can  intervene  in  the  management  of  its  affairs.  The  plaint- 
iffs by  reason  of  such  policy  hold  simply  a  contract  upon  the 
part  of  the  defendants,  that  upon  the  happening  of  a  certain  con- 
tingency, they  will  pay  a  certain  amount,  and  in  addition  there- 
to, that  after  paying  the  dividends  upon  the  stock  of  the  com- 
pany, the  defendants  will  divide  the  surplus  profits  amongst  the 
parties  holding  similar  contracts  to  that  held  by  the  plaintiffs. 

In  the  year  1877,  while  the  defendants  were  still  continuing 
to  do  business  as  a  life  insurance  company,  the  plaintiffs  ceased 
to  pay  the  annual  premiums  which  became  due  upon  the  policy 
or  contract  held  by  them.  In  1879  or  1880  this  action  was 
commenced  claiming  some  breach  of  the  plaintiffs'  contract 
with  the  defendants. 

It  is  somewhat  difficult  to  determine  precisely  what  relief  the 
plaintiffs  think  themselves  entitled  to.  From  the  nature  of  the 
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argument  of  the  plaintiffs'  counsel  upon  the  hearing  of  the  ap- 
peal herein,  we  must  infer  that  the  plaintiffs  suppose  that  they 
are  at  least  entitled  to  recover  damages.  This  right  of  action, 
however,  has  been  eliminated  by  the  form  of  the  complaint, 
which  is  brought,  not  only  upon  behalf  of  themselves,  but  upon 
behalf  of  "  all  other  policy-holders  similarly  situated,  who  may 
choose  to  come  in  according  to  the  practice  of  this  court  in 
such  cases,  and  have  the  benefit  of  the  same,"  which  language 
makes  the  complaint  one  necessarily  limited  to  equitable  relief. 

But  if  this  were  not  so,  even  at  law  the  complaint  shows  no 
right  of  action.  By  the  failure  to  pay  the  premiums  which 
fell  due  upon  the  policy,  the  policy  lapsed  and  the  contract  be- 
came null  and  void.  Such  are  its  provisions.  The  plaintiffs 
have  endeavored  by  certain  allegations  in  their  complaint  to  ex- 
cuse this  forfeiture  by  stating  that  at  the  time  of  this  failure 
they  had  become  acquainted  with  certain  wrongful  acts  of  the 
managers  and  officers  of  the  corporation,  which  are  stated  in 
detail  in  the  complaint,  and  consist  of  alleged  violations  of  the 
charter  of  the  company  in  investments  made,  and  in  the  man- 
ner in  which  the  business  of  the  company  has  been  conducted  ; 
and  that  as  a  result  of  such  violations  of  the  charter  the  com- 
pany had  then  become  insolvent.  In  support  of  this  position 
the  plaintiffs  cite  as  authorities  the  cases  of  The  People  v.  The 
Security  Life  Insurance  and  Annuity  Company  (78  _N.  Y. 
114) ;  Fisher  v.  The  Hope  Mutual  Life  Insurance  Company 
(69  N.  Y.  161),  and  The  Attorney  General  v.  The  Guardian 
Mutual  Life  Insurance  Company  (82  N.  Y.  336). 

An  examination  of  those  cases  shows  that  it  was  held  that 
the  refusal  to  receive  the  premiums  upon  the  policy  either  by 
a  failure  to  do  business,  or  by  making  such  refusal  while  the 
company  was  in  operation,  was  a  breach  of  the  contract  be- 
tween the  parties,  and  gave  the  policy-holder  a  right  of  action 
for  damages,  and  that  upon  this  point  nothing  more  is  decided 
in  those  cases.  It  nowhere  intimates  that  while  a  corporation 
is  doing  business,  ready  to  receive  premiums,  ready  to  conduct 
its  ordinary  business,  in  the  ordinary  way,  that  a  policy-holder 
shall  have  the  right  to  refuse  to  pay  his  premiums  upon  the 
ground  that  he  thinks  that  the  corporation  is  insolvent,  and  call 
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it  into  court  to  prove  its  solvency.  No  such  rule  could  pos- 
sibly obtain  in  respect  to  the  contracts  between  individuals,  and 
it  is  difficult  to  see  upon  what  basis  such  a  rule  could  be  alleged 
in  reference  to  corporations. 

It  is  alleged  upon  the  part  of  the  plaintiffs  that  this  policy 
constituted  some  trust  relation  between  the  policy-holder  and 
the  corporation.  Upon  what  principle  that  trust  relation  rests 
we  are  left  entirely  in  doubt.  It  is  not  claimed  that  it  rests 
upon  the  principle  of  a  copartnership,  but  upon  some  undefined 
trust  relation. 

It  is  urged  that  a  trust  exists  in  any  case  where  there  is  a 
mutual  participation  in  profits.  That  this  assumption  has  no 
foundation  in  law  is  evidenced  by  the  many  cases  of  contracts 
for  services  repaid  by  participation  in  profits.  There  does  not, 
therefore,  seem  to  be  any  ground  upon  which  this  idea  of  a 
trust  relation  can  be  made  to  stand,  and  the  rights  of  the  plaint- 
iffs are  to  be  adjudicated  precisely  the  same  as  would  be  those 
of  any  other  persons  who  had  failed  to  comply  with  the  terms 
of  their  contract. 

It,  therefore,  seems  to  be  reasonably  certain  that  the  ground 
adopted  by  the  learned  justice  in  the  court  below,  in  sustaining 
the  demurrer,  was  well  taken,  and  that  the  judgment  must  be 
affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOHN  H.  KENNEY,  Respondent,   against  JOHN  W.  AITKEN 
et  al.,  Appellants. 

(Decided  February  7th,  1881.) 

Where  a  deed  of  trust  recites  an  indebtedness  on  the  part  of  the  plaintiff  to 
the  defendants  in  a  certain  sum,  for  the  payment  of  which  he  had  given 
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four  promissory  notes,  the  last  of  which  is  described  as  of  even  date  with 
the  deed,  and  conveys  certain  property  upon  trust  to  secure  the  payment 
of  the  notes,  in  an  action  brought  by  the  plaintiff  upon  a  contempora- 
neous agreement  that  the  defendants  should  repay  to  him  the  sum  of  $400 
represented  by  the  last  note,  as  the  value  of  certain  property  conveyed  by 
the  deed  which  was  exempt  from  execution,  to  recover  a  part  of  that  sum 
claimed  to  be  due,  it  is  error  to  permit  the  plaintiff  to  give  parol  evidence 
of  such  agreement  contradicting  the  recitals  contained  in  the  trust  deed. 

APPEAL  from  a  judgment  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  on  the  verdict  of  a  jury,  and  an  order  denying  a 
motion  for  a  new  trial. 

On  the  24th  of  July,  1879,  John  H.  Kenney  and  wife,  of 
Washington  city,  made,  executed  and  delivered  a  deed  of  trust 
to  Eugene  H.  Munger  of  the  city,  county  and  state  of  New 
York.  This  deed  contained  the  following  recitals  : 

"  Whereas,  said  John  H.  Kenney  now  stands  and  is  justly 
and  bonajide  indebted  unto  the  firm  of  Aitken,  Son  &  Co.,  of 
New  York,  in  the  sum  of  one  thousand  one  hundred  and 
ninety-seven  40-100  (1,197.40-100)  dollars,  for  the  payment  of 
which  the  said  John  H.  Kenney  has  heretofore  made  and  de- 
livered and  now  hath  made  and  delivered  his  four  promissory 
notes,  two  bearing  date  the  21st  of  February,  1879,  each  for 
$161.45,  and  payable  respectively  at  six  and  nine  months  after 
date  ;  one  dated  April  1st,  1879,  for  $474.50,  and  payable  four 
months  after  date ;  and  the  fourth  and  last  bearing  even  date 
herewith  for  $400,  payable  four  months  after  date  ;  all  payable 
to  the  order  of  said  Aitken,  Son  &  Co.  (which  firm  is  composed 
of  John  W.  Aitken  and  Archibald  McLintock). 

"  And  whereas,  said  parties  of  the  first  part  are  anxious  to 
secure  the  full  arid  punctual  payment  of  the  said  note  with  in- 
terest, when  due  and  payable." 

And  then  goes  on  and  conveys  certain  property  mentioned 
in  the  schedule  attached  to  the  deed  as  security  for  the  in- 
debtedness above  recited.  John  H.  Kenney,  the  plaintiff  in 
this  action,  claims  that  it  was  agreed  at  the  time  of  the  execu- 
tion of  this  deed,  that  Aitken,  Son  &  Co.,  the  defendants,  should 
pay  to  him  the  sum  of  $400  which  was  to  be  represented  by 
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the  $400  note  mentioned  in  the  foregoing  recitals,  and  the  de- 
fendants having  only  paid  the  sum  of  $50,  this  action  was  com- 
menced in  the  marine  court  to  recover  the  balance.'  The  de- 
fendants claimed  upon  the  trial  that  no  such  recovery  could  be 
had,  and  that  no  such  agreement  was  ever  made  as  testified  to 
by  the  plaintiff.  The  jury  having  rendered  a  verdict  for  the 
sum  of  $160,  and  a  motion  by  the  defendants  for  a  new  trial 
having  been  denied,  from  the  judgment  entered  upon  such 
verdict  the  defendants  appealed  to  the  general  term  of  the 
marine  court,  by  which  the  judgment  was  affirmed ;  and  from 
such  affirmance  the  defendants  appealed  to  this  court. 

A.  II.  Jbline,  for  appellants. 
II.  C.  Dennison,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above,] — I  have 
been  unable  to  discover  any  principle  upon  which  the  plaintiff 
could  be  allowed  to  contradict  the  recitals  contained  in  the 
trust  deed.  It  is  true  that  a  party  has  the  right  to  recover  un- 
paid consideration  mentioned  in  a  deed,  but  there  is  no  prin- 
ciple upon  which  a  recital  of  a  fact  in  a  deed  can  be  contro- 
verted by  parol  testimony,  and  it  is  equally  well  settled  that  in- 
dependent parol  agreements  in  addition  to  the  terms  and  con- 
ditions of  a  deed  cannot  be  established.  The  cases  of  Wilson 
v.  Deen  (74  N.  Y.  531),  and  Von  Borkelen  v.  Taylor  (62  K 
Y.  105),  clearly  establish  this  proposition. 

In  the  case  of  Cocks  v.  Barker  (-19  N.  Y.  107),  it  was  held 
that  the  recital  in  the  bond  of  a  fact,  although  the  existence  of 
that  fact  formed  the  consideration  for  the  execution  of  the 
bond,  was  a  substantive  part  of  the  agreement,  and  not  like 
the  consideration  clause  of  a  conveyance  or  other  instrument 
which  might  within  certain  limits  be  explained  and  varied  by 
parol. 

The  plaintiff  in  this  action  seeks  to  add  to  the  deed  of  trust 
another  and  different  agreement  from  that  which  is  contained 
in  the  recitals.  In  the  case  of  Decker  v.  Judson  (16  N.  Y. 
439),  and  in  Levi  v.  Dorn  (28  How.  Pr.  217),  it  is  also  distinctly 
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lield  that  the  parties  to  an  agreement  are  bound  by  its  reci- 
tals. 

In  view  of  these  authorities  it  was  error  to  permit  the 
plaintiff  to  offer  evidence  which  contradicted  the  recitals  con- 
tained in  the  trust  deed. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Chief  Justice. — I  fully  agree  with  Judge 
VAN  BRUNT.  The  plaintiff  himself  introduced  and  proved  the 
trust  deed  he  had  executed  to  secure  his  indebtedness  to  the 
defendants,  which  was  stated  in  the  deed  to  be  $1,197.47;  for 
the  payment  of  which,  he  had  given  his  four  promissory  notes, 
one  of  which,  for  $400,  was  declared,  by  the  instrument,  to 
have  been  given  at  the  execution  of  the  deed,  and  made  pay- 
able four  months  thereafter;  and  yet,  after  having  given  this 
instrument  in  evidence,  the  plaintiff  was  allowed,  under  the 
defendants'  objection,  and  in  direct  violation  of  the  rule  that 
parol  contemporaneous  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument,  to  prove  by 
his  own  oral  testimony,  that,  instead  of  his  being  indebted  to 
the  defendants  as  he  had  declared  in  the  instrument,  upon  the 
said  note,  for  $400,  the  defendants,  after  the  execution  of  the 
instrument,  were  on  the  contrary  indebted  in  that  amount  to 
him  ;  that  the  agreement  between  him  and  the  trustee  was, 
that  the  indebtedness  should  be  put  in  the  trust  deed  at 
$1,11)7.4:7,  instead  of  $797,  the  real  amount,  with  the  under- 
standing and  agreement,  between  the  trustee,  acting  for  the  de- 
fendants, and  the  plaintiff,  that  the  defendants,  after  the  execu- 
tion of  the  instrument,  were  to  pay  him  the  amount  of  this 
difference  ($400),  of  which  he  had  received  $50  ;  and  upon 
thin  evidence,  in  direct  contradiction  to  the  written  instrument, 
lie  recovered  against  the  defendants  in  this  action,  a  judgment 
for  SiJ'JT.lC. 

There  could  not  be  a  more  clear  and  palpable  violation  of 
the  rule,  than  is  presented  upon  this  state  of  facts.  Is  or,  in 
view  of  the  plaintiff's  oral  account  of  the  transaction,  and  the 
contradiction  of  his  account  by  his  own  attorney  who  drew  the 
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trust  deed  and  the  defendant  Aitken,  a  better  illustration  of 
the  wisdom  of  holding  parties  to  what  they  have  put  in  writ- 
ing in  the  instruments  executed  by  them,  except  in  those  cases 
of  mutual  mistake  or  fraud,  which  entitle  a  party  to  be  re- 
lieved in  equity,  from  the  legal  effect  of  the  writing.  This 
was  not  a  case  of  mutual  mistake,  for  the  plaintiff  admits,  by 
the  evidence  given  by  him,  that  he  deliberately  allowed  a  state- 
ment to  be  put  in  the  trust  deed,  which  he  knew  to  be  untrue. 
He  testifies  that  his  stock  and  fixtures  were  valued,  at  the  time 
of  the  execution  of  the  deed,  at  $6,500 ;  that  his  debts  wrere 
about  $3,000  ;  and  that  he  gave  a  trust  deed  of  all  this  property 
to  secure  a  debt  due  to  the  defendants,  for  only  $797.47,  in- 
creasing the  amount  to  $1,197.47,  upon  an  assumed  promissory 
note  of  $400.  That  this  was  done  because  he  was  entitled  to 
an  exemption  by  the  laws  of  the  District  of  Columbia  of  $400, 
which  he  would  lose  by  the  voluntary  execution  of  a  trust 
deed;  and  that  this  private  arrangement  was  made  so  that  he 
might  be  enabled  to  get  back  the  $400  from  the  defendants. 
He  testified  first,  that  the  stock  was  taken  (valued)  at  $4,400, 
and  the  fixtures  at  $2,000,  making  together,  $6,400,  or  as  he 
called  it,  $6,500.  He  afterwards  testified,  on  the  redirect,  that 
the  value  of  the  stock  on  hand,  delivered  to  the  trustee,  was 
$200 ;  and  the  fixtures  wTere  worth  $1,800 ;  and  afterwards, 
that  the  goods  sold  at  the  trustee's  sale  for  $1,780.  This  testi- 
mony was  allowed  to  take  the  place  of  the  written  statement, 
and  to  support  a  judgment  against  the  defendants,  in  direct 
violation  of  what  was  expressed  in  the  instrument.  In  other 
words,  parties'  rights,  instead  of  being  determined  by  the  writ- 
ten instrument  which  the  plaintiff  had  executed,  were  disposed 
of  upon  conflicting  oral  testimony.  If  this  could  be  allowed, 
there  would  be  little  value  or  security  in  written  instruments, 
the  effect  of  which  might  be  wholly  destroyed  by  oral  testi- 
mony, leaving  the  rights  to  be  determined,  not  by  the  instru- 
ments, but  by  the  uncertain  result  of  conflicting  testimony. 

BEACH,  J.,  concurred. 

Judgment   reversed   and   new  trial   ordered,  with  costs  to 
abide  event. 
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GEORGE  "W.   MILLAR  et   aL,  Respondents,  against   MAURICE 
FITZGIBBONS,  Appellant. 

(Decided  February  7th,  1881.) 

Contracts  for  the  delivery  of  goods  to  be  manufactured  are  contracts  for 
the  sale  of  goods,  wares  and  merchandise,  within  the  statute  of  frauds, 
unless  the  goods  are  to  be  manufactured  by  the  vendors  themselves.  And 
in  an  action  by  the  purchasers  upon  such  a  contract  which  on  its  face  ap- 
pears to  be  within  the  statute,  the  burden  is  upon  the  plaintiffs  to  show 
the  facts  relied  ou  to  take  the  contract  out  of  the  statute. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city  of 
New  York  for  the  third  judicial  district. 

In  April,  1880,  the  plaintiffs  in  this  action  at  their  store 
gave  to  a  salesman  of  the  defendant,  who  was  a  commission 
merchant,  an  order  in  the  following  language : 

"  NEW  YORK,  4  |  8,  1880. 

"  Messrs.  Fitzgibbons,  Messer  &  Co.,  please  furnish  us  1,000 
reams  30x40—40  Ibs.  to  ream  a  $290  per  100  Ibs.  less  5f0  to  be 
delivered  in  the  month  of  April. 

"  Yours,  &c., 

"  GEORGE  W.  MILLAR  &  Co." 

There  was  no  written  acceptance  of  the  order  by  the  de- 
fendant and  no  money  paid  by  the  plaintiffs  on  account  there- 
of. The  paper  referred  to  in  the  order  not  having  been  de- 
livered the  plaintiffs  commenced  an  action  for  damages  in  the 
district  court  for  the  third  judicial  district. 

The  defendants  set  up  in  answer,  among  other  things,  the 
statute  of  frauds.  Upon  the  trial  judgment  was  rendered  for 
the  plaintiffs,  and  from  this  judgment  the  defendant  appealed 
to  this  court. 

De  Witt  C.  Brown,  for  appellant. 
C.  E.  Coddington,  for  respondents. 
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VAN  BRUNT,  J. —  [After  stating  the  facts  as  above.] — Upon 
the  face  of  the  order  in  question  it  would  appear  to  be  a  con- 
tract of  sale,  and,  as  a  consequence,  within  the  statute  of  frauds. 
The  plaintiffs,  in  order  to  avoid  this  conclusion,  have  endeavored 
to  show  that  it  was  in  the  contemplation  of  the  parties  that  the 
goods  should  be  manufactured  in  order  to  fill  the  order,  and 
that  thus  it  was  a  contract  for  work,  labor  and  services  within 
the  decisions  upon  the  statute  of  frauds,  and  not  a  contract  of 
sale  of  goods,  wares  and  merchandise.  It  is  admitted  upon  the 
part  of  the  appellants  that  if  any  order  of  this  kind  is  given  to 
a  manufacturer  to  manufacture  the  articles  mentioned  in  an 
order,  that  it  is  not  within  the  statute  of  frauds ;  but  it  is 
claimed  by  them  that  where  a  vendor  is  not  a  manufacturer 
then  such  a  contract  is  within  the  statute  of  frauds. 

I  have  been  unable  to  find  in  the  decisions  of  this  state  any 
case  bearing  directly  upon  this  point,  but  an  examination  of  the 
authorities  leads  me  to  the  conclusion  that  the  distinction  is 
undoubtedly  well  taken.  All  the  cases  which  had  appeared 
in  this  state,  and  in  England,  Connecticut  and  Massachusetts  at 
the  time  of  the  decision  of  the  case  of  The  Passaic  Manufac- 
turing Company  v.  Hoffman  (3  Daly,  495),  were  collected  and 
reviewed  by  the  learned  chief  justice  of  this  court,  who  wrote 
the  opinion  in  that  case,  and  an  examination  of  those  cases  shows 
that  the  distinction  is  recognized  in  the  principle  upon  which 
it  is  held  that  contracts  to  manufacture  are  not  within  the 
statute  of  frauds,  because  it  is,  as  those  cases  say,  a  contract  for 
the  labor,  skill,  care  or  knowledge  of  the  manufacturer  who 
contracts  to  manufacture  the  article :  in  other  words,  the  con- 
tract is  for  work,  labor  and  services  as  well' as  for  materials  fur- 
nished, and  as  a  consequence  is  not  a  contract  for  the  sale  of 
goods,  wares  and  merchandise.  And  if  no  price  were  fixed  for 
the  articles  when  delivered,  an  action  for  work,  labor  and  ser- 
vices and  materials  furnished  would  undoubtedly  lie. 

In  view  of  the  exhaustive  review  contained  in  that  case  of 
the  authorities  upon  this  subject,  it  is  not  necessary  that  I 
should  restate  them  here.  It  follows,  therefore,  that  unless  the 
defendants  in  this  case  were  to  manufacture  the  goods  in  ques- 
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tion,  the  contract  under  consideration  was  within  the  statute  of 
frauds. 

The  plaintiffs  in  this  case  claim  that  they  did  not  know  but 
that  the  defendants  were  to  manufacture  the  goods.  If  the 
contract  is  affirmatively  within  the  statute  of  frauds,  as  it 
clearly  is  upon  its  face,  then  it  was  the  duty  of  the  plaintiffs  to 
show  those  facts  by  which  they  desired  to  take  it  out  of  that 
statute,  or  in  other  words  they  were  bound  to  show  that  the 
defendants  were  to  manufacture  these  goods. 

There  being  no  proof  of  that  description  in  the  case  the 
statute  must  necessarily  be  applied  to  the  contract. 

The  judgment  must  be  reversed. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  reversed,  with  costs. 


SAMUEL  ISRAEL,  Respondent,  against  THE  BOWERY  SAVINGS 
BANK,  Appellant. 

(Decided  February  7th,  1881.) 

The  rules  of  a  savings  bank  printed  in  the  deposit-book  given  to  the 
depositor,  provided  in  substance  that  no  person  should  have  the  right 
to  demand  any  part  of  his  principal  or  interest  without  producing  the 
original  book,  and  that  all  payments  made  to  persons  producing  the 
deposit-book  should  be  deemed  good  and  valid  payments  to  depositors 
respectively.  Held,  that  while  these  regulations,  properly  made  known 
to  the  depositor,  formed  part  of  the  contract  between  him  and  the  bank, 
they  did  not  absolve  the  bank  officers  from  the  exercise  of  ordinary  care 
in  making  payment  upon  the  faith  of  the  depositor's  book  ;  but  that,  upon 
trial  of  an  action  by  the  depositor  against  the  bank  involving  the  valid- 
ity of  such  payments,  it  was  for  the  plaintiff  to  give  proof  of  facts  tending 
to  show  a  failure  to  exercise  reasonable  care  and  prudence  in  disbursing 
the  money. 

APPEAL  from  a  judgment  of  the  general  term  of  the  ma- 
rine court  of  the  city  of  New  York,  affirming  a  judgment  of 
that  court  entered  on  the  verdict  of  a  jury. 
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The  action  was  bought  to  recover  the  balance  of  a  deposit 
made  by  the  plaintiff  in  the  defendant  bank,  amounting  to 
$1.65.  The  original  deposit  of  $170  was  made  July  16,  1878, 
when  the  plaintiff  received  a  bank-book,  and  left  his  signa- 
ture. Among  the  rules  and  regulations  printed  in  this  book, 
was  the  following  :  "  Drafts  may  be  made  personally,  or  by 
the  order  in  writing  of  the  depositor  (if  the  bank  have  the 
signature  of  the  party  on  their  signature-book),  or  by  letters  of 
attorney  duly  authenticated  ;  but  no  person  shall  have  the 
right  to  demand  any  part  of  his  principal  or  interest  without 
producing  the  original  book,  that  the  payments  may  be  en- 
tered therein  ;  nor  shall  any  person  have  such  right  without 
previous  notice  to  the  bank  of  his  intention  to  make  such  de- 
mand, of  thirty  days  for  any  amount  not  exceeding  $300,  and 
sixty  days  for  any  amount  exceeding  that  sum.  All  payments 
made  to  persons  producing  the  deposit-book  shall  be  deemed 
good  and  valid  payments  to  depositors  respectively.  All  de- 
posits received  shall  be  in  money  taken  on  deposit  by  the 
incorporated  banks  of  the  city  of  New  York,  at  par;  and  all 
payments  shall  be  made  in  the  same  manner."  In  October, 
1878,  the  plaintiff  applied  to  the  bunk  for  a  payment  of  $25, 
which  was  refused  ;  the  president  stating  to  him,  the  next  day, 
that  payments  had  previously  been  made  to  some  person,  who 
presented  the  plaintiff's  book.  The  plaintiff  did  not  deny  this 
fact,  and,  on  December  10,  following,  published  in  a  public 
journal  a  communication  addressed  to  the  editor,  stating  that 
a  party  got  possession  of  his  bank-book  and  drew  the  deposit, 
but  that  the  signature  was  not  the  same  as  his  own.  It  is  to 
be  inferred  from  a  somewhat  imperfect  record,  that  the  money 
was  drawn,  not  only  by  presentation  of  the  book,  but  also 
receipts  were  signed,  the  signatures  to  which  are  above  re- 
ferred to.  At  the  close  of  the  plaintiff's  case,  the  defendant's 
counsel  moved  for  the  dismissal  of  the  complaint,  upon  the 
ground  that  plaintiff  had  not  established  a  cause  of  action. 
This  was  denied,  and  an  exception  taken.  Upon  submission 
to  the  jury,  a  verdict  was  found  for  the  plaintiff,  and  the  judg- 
ment entered  thereon  was  affirmed  by  the  general  term  of  the 
marine  court,  from  which  this  appeal  is  taken. 
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Carlisle  Norwood,  Jr.,  for  appellant. 

Julius  E.  Lyons  and  Osborne  E.  Bright,  for  respondent. 

BEACH,  J.  —  [After  stating  the  facts  as  above.]  —  The 
motion  to  dismiss  the  complaint  should  have  been  granted. 
It  must  be  deemed  established  by  the  proofs,  that  the  dis- 
puted payments  were  made  to  a  person  who  had  posses- 
sion of  the  plaintiff's  bank-book.  The  rules  printed  in  the 
book  are,  when  properly  made  known  to  the  depositor,  a  part 
of  the  contract  between  him  and  the  institution.  One  of 
these,  numbered  ten,  in  substance  provides  that  "no  person 
shall  have  the  right  to  demand  any  part  of  his  principal  or  in- 
terest without  producing  the  original  book,  that  the  payments 
may  be  entered  therein,"  and  further,  that  "  all  payments 
made  to  persons  producing  the  deposit-book,  shall  be  deemed 
good  and  valid  payments  to  depositors  respectively."  These 
regulations  do  not  absolve  the  bank  officials  from  the  exercise 
of  ordinary  care,  when  making  payment  upon  the  faith  of  the 
depositor's  book.  Under  this  principle,  however,  it  is  need- 
ful for  the  plaintiff,  upon  a  trial  involving  the  validity  of  such 
payments,  to  give  proof  of  facts  tending  to  show  a  failure  to 
exercise  reasonable  care  and  prudence  in  disbursing  the  money. 
If,  for  instance,  the  signature  of  the  receiving  person  should 
present  a  marked  and  noticeable  dissimilarity  to  that  of  the 
depositor  upon  the  bank's  book,  the  failure  to  discover  it 
would  evidence  negligence  to  be  passed  upon  by  a  jury.  In 
the  case  at  bar,  the  record  contains  no  proof  of  any  such  facts, 
and  none  upon  which  negligence  by  the  bank  officials  could 
possibly  be  predicated  (Shoenwald  v.  Met.  Savings  Bank, 
57  N.  Y.  418 ;  Appleby  v.  Erie  County  Savings  Bank,  62 
N.  Y.  12).  There  was  no  question,  therefore,  for  submission 
to  the  jury,  and  the  motion  to  dismiss  should  have  been 
granted.  • 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BKTTNT,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  event. 
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GKOCEKS'   BANK,  Respondent,  against  RICHARD  G.  MURPHY, 
Impleaded,  &c.,  Appellant. 

(Decided  February  7th,  1881.) 

In  an  action  on  a  promissory  note  against  the  maker,  an  answer  setting  up 
that  he  signed  the  note  in  reliance  upon  an  oral  agreement,  made  at  the 
time,  that  he  should  not  be  bound  according  to  its  terms,  but  which  does 
not  allege  any  fraud  or  mistake,  does  not  constitute  a  defense. 

APPEAL  from  a  judgment  of  tliis  court  entered  on  the  re- 
port of  a  referee. 

The  action  was  brought  upon  a  promissory  note  dated  June 
6th,  1876,  at  three  months,  made  by  the  defendant  Richard  G. 
Murphy,  payable  to  the  order  of  the  defendant  Thomas  Mur- 
phy, and  indorsed  by  him  to  the  plaintiff.  The  defendant 
Richard  G.  Murphy  appeared  and  answered  separately.  Upon 
the  trial  before  a  referee,  the  plaintiff  moved  for  judgment 
after  reading  the  note  in  evidence,  upon  the  ground  that  the 
defendant's  answer  alleged  no  defense.  The  defendant  moved 
to  amend  his  answer,  the  proposed  pleading  being  printed  in 
the  record.  This  motion  was  by  consent  of  counsel  submitted 
to  the  referee,  by  whom  it  was  denied,  iTpon  the  ground  that 
the  proposed  answer  set  forth  no  defense.  The  motion  for 
judgment  wag  then  renewed  and  granted.  From  the  judgment 
for  the  plaintiff  entered  upon  the  report  of  the  referee,  the  de- 
fendant Richard  G.  Murphy  appealed. 

James  W.  Perry,  for  appellant. 

Ten  Broeck  &  Van  Or  den,  for  respondent* 

BEACH,  J. — [After  stating  the  facts  as  above.] — The  only 
question  argued  upon  the  appeal,  relates  to  the  disposition  by 
the  referee  of  the  motion  to  amend  the  answer.  If  the  pro- 
posed pleading  contained  no  defense  to  the  action,  his  decision 
was  correct,  otherwise  not.  The  facts  averred  are,  that  in  Feb- 
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ruary,  1874,  the  plaintiff  corporation  loaned  the  defendant 
Thomas  Murphy  $50,000,  taking  as  security  for  its  repayment, 
his  mortgage,  payable  immediately,  and  promissory  note,  the 
latter  being  used  instead  of  a  bond  for  convenience  of  renewal 
in  case  of  agreement  therefor.  That  shortly  after  the  loan,  but 
how  long  after  is  not  alleged,  nor  whether  or  not  it  was  so 
soon  after  as  to  be  a  part  of  the  original  transaction,  the  presi- 
dent of  the  plaintiff  bank  stated  to  the  borrower,  that  r.s  its  rules 
required  two  names  on  loans  made  by  it,  he  wished  the  bor- 
rower would  get  one  of  his  boys  to  put  his  name  on  the  note 
as  a  matter  of  form.  That  the  defendant,  upon  this  being  made 
known  to  him,  signed  the  first  note,  and  has  signed  as  maker, 
various  renewals,  the  one  in  suit  being  the  last.  The  proposed 
answer  avers,  that  the  loan  had  then  been  placed  to  the  credit 
of  the  borrower,  upon  the  books  of  the  bank,  but  does  not  al- 
lege that  any  part  of  it  had  been  paid  out  before  the  irregu- 
larity was  discovered,  and  the  requirement  made  for  an  addi- 
tional name. 

It  does  not  therefore  appear  but  that  the  first  note,  to  which 
the  defendant  became  a  party,  was  part  of  the  original  transac- 
tion, arid  required  by  the  bank,  before  it  would  complete  the 
loan,  by  payment  over  of  the  money.  Passing,  however,  that 
consideration,  and  assuming  there  was  an  interval  of  time,  mak- 
ing the  original  note  of  the  defendant  a  separate  act,  it  was  not 
competent  for  the  defendant  to  show  that  he  was  not  to  be 
bound  by  his  promise,  by  parol  evidence  of  the  facts  contained 
in  the  answer.  It  is  a  familiar  rule,  requiring  no  citation  of 
authority,  that  neither  the  terms  or  legal  import  of  a  written 
instrument  can  be  contradicted  by  parol,  in  the  absence  of 
fraud  or  mistake.  It  would  be  competent  for  the  defendant  to 
show  that  he  signed  the  several  notes  as  surety  or  accommoda- 
tion maker.  But  he  could  not  avoid  his  promise  in  writing  by 
parol  proof,  that  at  the  time  it  was  made,  there  was  a  verbal 
agreement  that  he  should  not  be  bound  according  to  its  terms. 
It  is  ruled  in  Mutyihij  v.  Keyes  (39  X.  Y.  Super.  Ct.  18),  that 
the  accommodation  maker  of  a  promissory  note,  for  the  benefit 
of  the  payee  and  indorser,  may  show,  as  against  an  original 
party  to  the  transaction,  that  it  was  made  for  the  accommodation 
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of  snch  party,  who  was  the  plaintiff  in  the  action.  But  it  there 
appeared,  that  at  the  time  the  maker  signed  the  paper,  the 
payee,  who  was  his  father,  as  an  inducement  to  his  signature, 
stated  to  him,  in  plaintiff's  presence,  "  that  the  making  of  the 
note  was  a  mere  form  and  that  he,  the  father,  would  see  to  it, 
and  the  son  would  have  nothing  to  do  with  it."  From  such 
facts  it  might  be  found,  that  the  son  signed  the  note,  at  the  re- 
quest and  for  the  accommodation  of  his  father,  upon  an  agree- 
ment with  the  plaintiff,  that  it  should  be  deemed  a  mere  mat- 
ter of  form,  and  create  no  obligation  as  against  him.  The  case 
presents  different  facts  from  those  averred  in  the  proposed  an- 
swer. Without  assenting  to  the  doctrine  there  decided,  it  is 
sufficient  to  say,  that  the  decision  is  not  applicable  to  the  case 
at  bar.  Here  no  such  agreement  is  alleged. 

If  the  preceding  view  should  be  thought  incorrect,  and  the 
facts  stated  in  the  proposed  answer  be  deemed  a  legitimate  de- 
fense, were  the  action  upon  the  first  note  given  by  the  defend- 
ant, it  is  to  be  considered  whether  they  would  be  equally  avail- 
able against  his  subsequent  renewal  paper.  The  amended  an- 
swer does  not  allege,  that  at  the  time  of  the  execution  of  the 
original  securities,  there  was  any  agreement  for  a  renewal  of 
the  paper ;  on  the  contrary,  it  states  that  the  first  note  of 
Thomas  Murphy  was  given  in  lien  of  his  bond  "for  conve- 
nience in  case  it  should  be  agreed  that  a  renewal  should  be 
made."  It  may  therefore  be  properly  assumed,  that  the  notes 
of  the  defendant,  subsequent  to  the  first,  were  given  upon  agree- 
ments for  extensions  of  the  loan.  This  deprived  him  of  the 
character  of  an  accommodation  maker,  and  furnished  a  suffi- 
cient consideration  for  his  promise. 

Having  reached  this  conclusion,  I  do  not  consider  the  ques- 
tion, whether  or  not  the  president  of  the  plaintiff  corporation 
had  power  to  make  an  arrangement  which  would  release  a 
party  who  gave  to  the  bank  a  promissory  note,  as  required  by 
its  rules  and  regulations.  The  existence  of  such  power  may 
well  be  questioned. 

The  judgment  must  be  affirmed. 

CHARLES  P.  DALY,  Chief  Justice.— The  defense  set  up  by' 
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the  answer  is  that  the  president  of  the  bank  requested  the 
maker  of  the  note  to  get  one  of  his  sons  to  put  his  name  on  the 
iiote,  as  a  matter  of  form,  to  comply  with  the  rules  of  the 
bank,  and  that  the  maker  stated  the  president's  request  to  one 
of  his  sons,  the  defendant,  and  asked  him  to  sign  the  note 
upon  that  condition,  which  he  did.  It  has  been  held  in  other 
states  that  a  surety  upon  a  bond  may  show  by  parol,  as  a  de- 
fense, that  he  signed  it  upon  the  declaration  of  the  obligee, 
that  it  was  a  mere  matter  of  form,  and  that  he  never  should 
be  called  upon  for  payment.  But  in  Wilson  v.  Deen  (74 
"N.  Y.  535,  536),  it  was  held  that  this  has  never  been  adopted 
in  this  state,  and  that  the  current  of  our  authorities  is  to  the 
effect,  both  at  law  and  in  equity,  that  one  who  signs  a  written 
instrument,  knowing  its  contents,  cannot  be  allowed  to  set  up 
that  he  signed  it  in  reliance  upon  a  verbal  stipulation  made  to 
him  at  the  time,  qualifying  or  varying  the  terms  or  legal  effect 
of  it — which  is  what  was  set  up  as  a  defense  in  the  answer  in 
this  case.  The  only  exceptions  to  the  operation  of  this  rule  at 
law,  or  in  equity,  is  in  case  of  fraud,  or  when  relief  is  sought 
in  equity,  on  the  ground  of  mistake,  which  is  not  the  case 
here. 

In  Murphy  v.  Reyes  (39  1ST.  Y.  Super.  Ct.  18),  the  evidence 
that  the  defendant  signed  the  note  upon  the  statement  to  him 
by  his  father  in  the  plantiff's  presence,  that  it  was  a  mere  mat- 
ter of  form,  and  that  he,  the  father,  who  was  the  indorser, 
would  see  to  the  payment  of  it,  was  received,  as  would  appear 
from  the  report,  without  objection  to  its  competency.  The 
question  of  the  right  to  contradict  or  vary  the  legal  effect  of 
the  instrument  by  parol  evidence,  is  not  referred  to  in  the 
opinion  of  the  court,  and  the  case  was  decided  upon  the  ground 
that  the  evidence  showed  that  there  was,  as  between  the  original 
parties,  the  maker  and  the  plaintiff,  no  consideration.  In  the 
present  case,  the  plaintiff  moved  for  judgment,  on  the  ground 
that  the  facts  set  up  in  the  proposed  amended  answer  con- 
stituted no  defense,  and  as  the  evidence,  if  offered  upon  the 
trial,  would  have  been  inadmissible  under  the  plaintiff's  objec- 
tion, the  referee  gave  judgment  for  the  plaintiff,  which  was 
correct,  as  the  facts  set  up  could  not  have  been  given  in 
VOL.  IX.— 33 
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evidence.     (McNaught  v.  McClaughry,  42  N.  Y.  22;  Hub- 
lard  v.  GurneQ,  64  N.  Y.  457). 

YAN  BRUNT,  J. — I  concur  in  the  result. 
Judgment  affirmed. 


BENJAMIN  FITCH,  AS  ADMINISTRATOR,  &c.,  OF  AUGUSTUS  B. 
FITCH,  DECEASED,  Appellant,  against  THE  MAYOR,  ALDER- 
MEN, AND  COMMONALTY  or  THE  CITY  OF  NEW  YORK,  Re- 
spondents. 

(Decided  March  7th,  1881.) 

The  authority  of  the  police  justices  of  the  city  of  New  York,  under  L. 
1867,  c.  861,  §  2,  to  appoint  a  "  Record  Clerk  of  the  city  of  New  York," 
to  take  charge  of  specified  records  to  be  kept  by  his  appointees  in  each 
police  court,  is  abrogated  by  the  act  of  1873  (L.  1873,  c.  528),  which 
provides  for  the  keeping,  by  the  police  clerks  to  be  appointed  under  it,  of 
records  similar  to  those  mentioned  in  the  act  of  1867,  omitting  any  pro- 
vision for  the  appointment  of  or  specification  of  duties  for  a  record 
clerk. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  plaintiffs  intestate,  on  November  11,  1873,  was  ap- 
pointed record  clerk  in  the  court  of  special  sessions,  by  a  reso- 
lution of  the  board  of  police  justices.  The  same  board,  by 
resolution  of  June  30,  1874,  declared  the  office  vacant,  and 
the  intestate's  services  to  be  no  longer  required.  The  plaint- 
iff gave  in  evidence  the  pay-rolls  of  the  record  clerk  of  the 
city  of  New  York,  for  the  months  of  May  and  June,  1874, 
whereon  appeared  intestate's  name  opposite  the  monthly 
salary.  The  warrants  for  the  payment  of  these  sums  were 
also  produced,  attached  to  the  rolls.  The  payment  for  these 
months,  and  up  to  January  1,  1875,  was  demanded,  and  re- 
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fused,  and  this  action  brought  therefor.  The  claim,  subse- 
quent to  June  30,  was  based  upon  the  averment  of  illegal  re- 
moval by  the  resolution  of  June  30,  187-i,  and  offer  and 
readiness  to  perform  the  duties  of  the  position.  The  defense 
was  that  the  board  of  police  justices  had  not  the  power  to 
make  the  original  appointment.  At  the  trial  the  complaint 
was  dismissed,  and  judgment  was  entered  for  the  defendants. 
From  the  judgment  the  plaintiff  appealed. 

Charles  P.  Miller,  for  appellant. 
D.  J.  Dean,  for  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — From  the 
allegations  in  the  complaint,  and  the  evidence  on  the  trial, 
I  conclude  the  claim  was  founded  upon  services  rendered 
by  the  plaintiff's  intestate  as  record  clerk  of  the  city  of  New 
York.  The  complaint  names  the  position,  "record  clerk  of 
the  board  of  police  justices  of  the  city  of  New  York."  The 
pay-rolls  given  in  evidence  by  the  plaintiff  denominate  it, 
"  record  clerk  of  the  city  of  New  York."  By  section  2  of 
the  act  of  1867  (L.  1867,  c.  961),  the  police  justices  were  au- 
thorized to  appoint  such  an  officer,  whose  duty  was  to  take 
charge  of  specified  records  to  be  kept  by  his  appointees  in  each 
police  court.  This  being  the  only  statute  called  to  the  notice 
of -the  court,  wherein  the  official  is  named,  and  the  office  created, 
it  is  but  fair  to  presume  that  the  intestate  was  appointed  under 
it.  The  legislature,  in  1873,  passed  an  act  entitled  "An  act  to 
secure  better  administration  in  the  police  courts  of  -the  city  of 
New  York  "  (L.  1873,  c.  538).  By  this  legislation,  the  author- 
ity, tenure  and  salaries  of  police  clerks,  chief  clerks  of  the 
police  court,  clerks  of  the  board  of  police  justices,  and  of  all 
clerks,  assistants,  stenographers,  interpreters,  attendants  and 
other  employes,  of  or  about  the  police  courts  or  justices  then 
existing,  ceased  and  determined,  at  a  time  named,  and  their 
duties  were  devolved  upon  the  clerks,  clerks'  assistants,  and 
other  officers  and  employes,  provided  for  in  the  act.  The 
plain  intention  and  scope  of  this  enactment  was  to  effect  a  rad- 
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ical  change  in  this  branch  of  the  municipal  service.  The  board 
of  police  justices,  therein  provided,  was  authorized  to  appoint 
five  police  clerks,  designating  one  to  act  as  its  secretary,  and 
also  police  clerks'  assistants,  interpreters,  stenographers,  and 
other  necessary  attendants.  The  board  was  also  directed  to 
prepare  and  publish,  among  other  rules,  one  providing  for  the 
keeping,  by  the  police  clerks,  records  similar  to  those  mentioned 
in  the  act  of  1867.  It  is  to  be  presumed  this  duty  was  per- 
formed. The  fact,  seemingly  conclusive  in  this  case,  is  the  ab- 
sence of  any  provision  for  the  appointment  of,  or  specification 
of  duties  for  a  record  clerk,  which  in  the  prior  act  was  con- 
tained in  a  separate  section,  not  possible  to  overlook,  on  a  re- 
vision of  the  system.  The  limitation  in  section  1,  of  powers 
conferred  upon  the  new  police  justices,  as  members  of  the 
board,  is  made  operative,  by  the  later  specification  of  officials 
to  be  appointed,  from  whom  a  record  clerk  is  omitted.  This, 
in  my  opinion,  is  fatal  to  the  plaintiff's  claim.  When  the  keep- 
ing of  the  records,  and  presumably  their  care,  was  provided 
for,  the,  at  best,  unimportant  and  indistinct  duties  of  a  record 
clerk  were  covered  in  explicit  terms,  so  that  nothing  seems  to 
have  been  left,  save  the  supervision  of  assistants,  without  occu- 
pation, because  their  duties  had  been  transferred. 
The  judgment  must  be  affirmed,  with  costs. 

CHAKLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs.* 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court  of 
appeals,  April  8th,  1882. 
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MARY    F.   KERB,    Respondent,   against  WILLIAM  J.  KERB, 

Appellant. 

(Decided  March  7th,  1881.) 

Where,  by  the  terms  of  a  decree  granting  to  a  wife  an  absolute  divorce 
from  her  husband,  the  care,  custody,  and  education  of  the  children  of 
the  marriage  are  given  to  the  wife,  and  it  is  adjudged  that  the  husband 
shall  pay  to  her  a  certain  sum  per  annum,  for  her  support  and  mainte- 
nance, and  for  the  support,  maintenance  and  education  of  the  children, 
the  court  has  power  afterwards,  when  the  burden  of  maintaining  and 
educating  the  children  has  ceased,  to  reduce  the  allowance  to  the  wife, 
by  deducting  from  it  the  amount  which,  upon  the  evidence  on  which 
the  court  acted  in  fixing  it,  was  allowed  for  the  support  and  education 
of  the  children. 

APPEAL  from  an  order  of  the  court  refusing  to  confirm  the 
report  of  a  referee,  upon  an  application  to  modify  a  decree  of 
divorce  in  respect  of  the  allowance  made  to  the  wife. 

On  the  21st  of  July,  1863,  a  judgment  and  decree  of  ab- 
solute divorce  were  made  herein  between  the  parties  to  this 
action,  and  it  was  further  adjudicated  that  the  plaintiff,  Mary 
F.  Kerr,  have  the  care,  custody  and  education  of  the  chil- 
dren of  the  parties — to  wit :  William  JL  Kerr,  Jr. ,  Josephine 
Kerr  and  Winifred  Kerr — until  the  further  order  of  the 
court ;  and  it  was  further  adjudicated  that  the  defendant,  Wil- 
liam J.  Kerr,  pay  to  the  plaintiff,  Mary  F.  Kerr,  the  sum  of 
$1,800  per  annum,  payable  in  monthly  installments  of  $150 
each,  commencing  on  the  1st  day  of  August,  1863,  for  the  sup- 
port and  maintenance  of  the  plaintiff,  and  for  the  support, 
maintenance  and  education  of  said  children  of  said  marriage. 
William  J.  Kerr,  Jr.,  was  born  in  the  year  1849  ;  Josephine 
Kerr,  in  the  year  1851,  and  Winifred  Kerr  in  the  year  1856. 
This  allowance  the  defendant  has  always  paid  to  the  plaintiff, 
and,  in  addition  thereto,  the  defendant  has  paid  and  expended 
large  sums  of  money  for  the  support  and  education  of  his  chil- 
dren. 

At  the  time  of  the  present  application,  none  of  the  said 
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children  were  minors.  William  J.  Kerr  was  a  civil  engineer 
by  profession,  and  wholly  supported  himself. 

In  February,  1876,  the  plaintiff  received  property  from  the 
estate  of  her  mother,  which  yields  an  annual  income  of  about 
$436. 

Upon  these  facts  the  defendant  applied  to  this  court  for  an 
order  modifying  the  provision  for  alimony.  An  order  of 
reference  was  granted  to  take  proofs  and  to  report  such  proofs 
to  the  court,  with  the  opinion  of  the  referee  thereon,  arid  the 
referee  thereupon  reported  that  the  sum  of  $1,200  would  be  a 
reasonable  allowance  to  make  to  the  plaintiff  for  the  support 
of  herself  and  the  said  children.  Upon  the  coming  in  of  this 
report,  a  motion  was  made  to  confirm  the  referee's  report,  and 
this  motion  was  denied,  upon  the  ground  that  the  court  had 
no  power  to  alter  the  amount  of  the  allowance  contained  in  the 
decree  of  divorce,  and  founded  its  opinion  upon  the  decision 
of  the  court  of  appeals  in  Kamp  v.  Kamp  (59  N.  Y.  212). 
From  the  order  denying  the  confirmation  of  the  report,  the 
defendant  appealed. 

Henry  Brace,  for  appellant. — The  court  has  power  to 
modify  the  final  decree  and  judgment,  so  far  as  the  allowance 
of  $1,800  a  year  is  concerned  (Rev.  Stat.  6th  ed.  vol.  3,  159  ; 
Forest  v.  Forest,  3  Abb.  Pr.  154 ;  Miller  v.  Miller,  6  Johns. 
Ch.  91;  Holmes  v.  Holmes,  4  Barb.  295  ;  Lawrence  v.  Lawrence, 
3  Paige,  267 ;  Hoisted  v.  Hoisted,  5  Duer,  659 ;  2  Daniell  Chanc. 
Pr.  Perkins'  ed.  1042).  The  case  of  Kamp  v.  Kamp  (59  N.  Y. 
212)  differs  from  the  present  case,  as  no  provision  for  alimony 
was  made  in  the  decree,  while  in  this  case  an  allowance  was 
made,  not  only  for  the  wife,  but  also  for  the  three  children  of  the 
marriage.  The  difficulty  of  determining  how  much  the  court 
intended  as  an  allowance  to  the  wife,  and  how  much  as  pro- 
vision to  the  children,  not  being  one  of  jurisdiction,  is  not 
insuperable. 

Malcolm  Campbell,  for  respondent. — The  court  has  no 
power  to  grant  the  application.  The  courts  of  this  state  have 
not  the  general  powers  in  divorce  cases  which  were  exercised 
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by  the  ecclesiastical  courts  in  England;  their  powers  are 
limited  to  those  expressly  conferred  by  the  statute  (Burtis  v. 
Burtis,  llopk.  557  ;  Perry  v.  Perry,  2  Paige,  501).  The 
statute  provides  for  only  one  exercise  of  the  power  of  the 
court  in  making  the  allowance ;  when  made,  it  is  final,  and 
continues  during  the  life  of  the  wife  (2  R.  S.  146,  §  58  ;  Cook 
v.  Cook)  1  Barb.  Cli.  639).  No  reported  case  can  be  found 
in  this  state  where  the  courts  have  exercised  such  a  power 
in  such  a  case ;  while  the  decisions  which  have  been  made 
on  the  subject  are,  by  analogy,  conclusive  against  the  ex- 
ercise of  such  a  power  ( Wood  v.  Wood,  7  Lans.  204 ;  Shep- 
herd v.  Shepherd,  1  Hun,  240,  58.  N.  Y.  644;  Kamp  v. 
Kamp,  59  N.  Y.  212  ;  Park  v.  Park,  18  Him,  406  ;  af- 
firmed in  court  of  appeals,  9  Week.  Dig.  391).  The  decisions 
of  the  highest  courts  of  other  states,  where  the  statutes  on  the 
subject  are  similar  to  our  own,  confirm  this  view  (Smith  v. 
Smith.,  45  Ala.  264 ;  Mitchell  v.  Mitchell,  20  Kans.  665  ;  Ba- 
con v.  Bacon,  53  Wis.  197 ;  Semrow  v.  Semrow,  23  Minn. 
214).  In  England,  where  the  courts  have  such  a  power,  they 
have  refused  to  exercise  it  in  favor  of  the  husband,  where  the 
wife  had,  after  judgment,  received  a  considerable  accession  to 
her  income  on  the  death  of  her  father  (Saunders  v.  Saunders, 
1  Swab.  &  Tr.  72),  and  also  where  the  husband  had  been  guilty 
of  unnecesoary  and  willful  extravagance,  and  had  received  a 
large  sum,  the  disposition  of  which  he  could  not  account  for 
(Shirley  v.  Wardrop,  1  Swab.  &  Tr.  317).  In  this  case,  even  if 
the  court  had  the  power  to  grant  the  application,  no  merits 
are  shown  for  its  exercise. 

PER  CURIAM. — It  may  very  \vell  be  that  a  strict  construc- 
tion of  the  case  of  Kamp  v.  Kamp  bears  out  the  conclusion  to 
which  the  learned  judge  who  heard  this  motion  in  the  court 
below  has  arrived.  But  a  very  different  question  from  that 
now  presented  was  adjudicated  upon  in  that  case. 

It  is  true  that  in  that  case  the  court  say  that  the  question  of 
alimony  is  to  be  determined  by  the  condition  of  the  parties  at 
the  time  of  the  granting  of  the  divorce,  but  that  laniruamj  is  to 

O  O  O          O 

be  construed  in  connection  with  the  facts  of  that  case  ;  and  the 
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court  further  held  that  it  might  be  assumed  from  the  facts 
which  were  made  to  appear  to  the  court  at  the  time  of  the 
granting  of  the  decree  of  divorce,  that  it  was  inequitable  that 
an  allowance  of  alimony  should  be  made,  and  that,  therefore,  it 
should  be  denied;  and  such  an  adjudication  could  not  be  re- 
viewed upon  a  motion  made  years  afterward. 

It  would  certainly  be  a  great  hardship  in  case  the  husband, 
at  the  time  of  granting  the  decree,  was  in  affluent  circum- 
stances, and  an  allowance  was  made  to  the  wife  accordingly, 
that  he  should  be  compelled  to  pay,  after  he  had  become  poor, 
without  any  fault  or  negligence  on  his  part,  an  allowance  which 
exhausted  the  whole  of  his  income,  or  which  he  was  utterly  un- 
able to  pay,  and  thus  be  made  liable  to  imprisonment  because 
of  failure  to  pay. 

It  is  true  that  it  has  been  said  that  where  the  party  made  it 
appear  that  he  was  unable  to  comply  with  the  decree  of  the 
court,  that  that  would  be  an  answer  to  an  application  for  an  at- 
tachment ;  but  it  has  been  more  frequently  held  that  the  party 
being  in  contempt  at  the  time  of  the  application  for  an  attach- 
ment, the  court  cannot  consider  any  excuse  such  as  that  upon 
such  a  motion. 

But  in  this  case  it  seems  to  us  that  we  are  entirely  relieved 
from  the  consideration  of  that  question  by  the  terms  of  the  de- 
cree itself  and  by  the  provisions  of  the  statute.  By  the  terms 
of  the  decree,  the  care,  custody  and  education  of  the  infants  is 
confided  to  Mary  F.  Kerr,  until  the  further  order  of  the  court, 
and  a  certain  sum  is  allowed  to  her  for  her  own  support  and 
maintenance,  and  for  the  support,  maintenance  and  education 
of  the  children.  It  is  perfectly  clear  that,  from  the  language 
of  this  decree,  .the  court  would  have  the  right  to  deprive  the 
plaintiff,  upon  an  application  made  at  any  time  after  the  entry 
of  this  decree,  of  the  custody  of  the  infants,  and  for  proper 
cause  to  give  the  custody  of  the  same  to  the  defendant. 

Now  it  appears  that  the  allowance  which  was  made  to  the 
plaintiff  was  made  in  view  of  the  fact  that  she  was  to  have  the 
care,  custody  and  maintenance  of  the  children,  and  it  was  par- 
tially made  for  the  purpose  of  providing  for  such  care,  custody 
and  education.  If,  therefore,  the  court  should  change  tho 
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custodian  of  the  children  and  should  confide,  for  good  cause 
shown,  their  maintenance  and  education  to  the  defendant,  there 
seems  to  be  no  reason  why  they  should  not  have  the  power  to 
take  away  from  the  plaintiff  the  allowance  which  they  had 
given  her  because  she  was  to  be  at  the  charge  of  the  mainte- 
nance and  education  of  the  children. 

It  is  urged  in  answer  to  this  suggestion  that  there  is  no  sep- 
arate amount  allowed  for  the  support  of  the  children,  and,  as  a 
consequence,  the  court  cannot  now  determine  how  much  was 
allowed  to  the  plaintiff,  and  how  much  was  allowed  for  the 
support  and  education  of  the  children.  This  undoubtedly  is  a 
difficulty,  but  not  an  insuperable  one. 

The  court  now  has  before  it  all  the  evidence  upon  which  it 
acted  in  the  fixing  of  this  allowance,  and  it  can  determine  from 
this  evidence,  which  forms  part  of  the  records  of  the  court, 
what  amount,  in  its  judgment,  was  allowed  for  the  support  and 
education  of  the  children,  and  what  amount  was  allowed  to  the 
plaintiff  for  her  individual  support.  And  where  the  charge  of 
maintaining  infant  children  has  ceased,  it  would  seem  that  it 
was  the  duty  of  the  court  to  determine  what  amount  should  be 
deducted  from  the  allowance  given,  in  consequence  of  that  bur- 
den having  terminated.  In  fact,  the  statute  expressly  recog- 
nizes the  right  of  the  court  at  any  time  after  a  decree  to  in- 
crease or  modify  or  annul  any  provision  of  the  decree  providing 
for  the  custody,  care  and  education  of  the  children  of  the 
parties.  There  certainly  can  be  no  justice  in  holding  that 
where  a  large  allowance  is  made  to  a  wife,  to  whom  is  given 
the  custody,  care  and  maintenance  of  children,  and  where  such 
an  element  has  largely  increased  such  allowance,  that  when  that 
charge  ceases — the  allowance  which  never  would  have  been  made 
except  in  contemplation  of  the  expenditure  to  which  the  wife 
would  be  subjected  by  reason  of  the  support,  education  and 
maintenance  of  the  children — the  wife  shall  receive  the  same 
allowance,  which  might  be  far  beyond  that  which  any  court 
might  allow  for  her  own  individual  support.  The  fact  that 
a  failure  to  separate  the  amount  allowed  to  the  wife  for  her 
own  support,  and  the  amount  allowed  to  her  for  the  support, 


maintenance  and  education  of  her  children,  makes  it  difficult 
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to  determine  precisely  what  amount  was  allowed  to  each,  can- 
not deprive  the  defendant  of  the  express  provisions  of  the  stat- 
ute. The  court  must,  if  a  proper  case  is  presented,  determine 
as  best  it  may,  the  question  as  to  what  was  allowed  for  the  sup- 
port and  education  of  the  children,  and  where  such  charge  has 
terminated,  unless  special  reasons  are  shown,  the  allowance 
should  be  modified  accordingly. 

There  is  another  view  of  this  case  which  leads  to  the  same 
conclusion.  Giving  to  the  case  of  Kamp  v.  Kamp  the  construc- 
tion which  the  judge  at  special  term  placed  upon  it — a  con- 
struction we  do  not  now  assent  to — the  decision  would  apply 
only  to  those  cases  in  which  a  stated  sum  is  set  apart  exclusively 
for  the  use  of  the  wife,  but  not  where  the  alimony  of  the  wife 
is  part  of  a  gross  sum  awarded  as  well  for  the  children  as  for 
her.  In  the  latter  class  of  cases  the  court  is  not  calle  1  on  to  de- 
termine how  much  should  be  allowed  to  the  wife  for  her  private 
and  personal  use  until  the  time  when  it  becomes  necessary  to 
separate  the  allowance  to  her  from  the  gross  sum  which  is  al- 
lowed for  the  maintenance  of  all  those  whose  support  is  charged 
upon  the  adulterous  husband.  The  court  has  never  yet  decided 
what  amount  to  Mrs.  Kerr  should  remain  as  alimony.  That 
question  is  now  for  the  first  time  presented,  and  it  was  the 
duty  of  the  special  term  to  ascertain  and  determine  what  ali- 
mony should  be  awarded  to  her,  now  that  she  is  no  longer 
chargeable  with  the  support  and  education  of  the  children. 

The  order  appealed  from  must  be  reversed,  and  the  motion  • 
be  sent  back  to  the  special  term  for  such  action  as  the  facts 
presented  to  such  special  term  may  seem  to  warrant. 

Order  accordingly. 
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PATRICK  FEERICK,  Appellant,  against  WILLIAM  C.  CONNER,  AS 
LATE  SHERIFF  OF  THE  CITY  AND  COUNTY  OF  NEW  YORK, 
Respondent. 

(Decided  March  7th,  1881.) 

Although  the  term  of  office  of  a  sheriff  has  expired,  and  he  has  turned  over 
to  the  incoming  sheriff  the  jail  and  the  prisoners  actually  confined  within 
its  walls,  he  is  not  liable  to  an  action  for  a  failure  to  deliver  a  prisoner 
in  his  custody  upon  execution  against  the  person  to  the  incoming  sheriff, 
where  such  new  sheriff  has  not  served  upon  him  a  certificate  of  election 
or  appointment,  as  provided  by  2  R.  S.  457,  §§  67  et  seq. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

The  plaintiff  commenced,  in  April,  1877,  this  action. 
In  his  complaint  he  alleges  the  recovery  of  a  judgment  in 
his  favor  against  one  John  O'Grady,  in  October,  1874,  the 
issuing  of  an  execution  against  the  property  of  O'Grady, 
and  its  return  unsatisfied ;  the  issuing  of  an  execution  in 
June,  1876,  against  the  person  of  said  O'Grady;  his  arrest 
by  the  defendant  as  sheriff,  prior  to  the  1st  of  January, 
1877;  the  expiration  of  the  term  of  office  of  the  defendant 
on  the  1st  of  January,  1877;  the  election  of  Bernard  Reilly 
as  sheriff,  in  place  of  the  defendant ;  the  service  upon  the  de- 
fendant, on  the  2d  of  January,  1877,  of  a  certificate  of  the 
clerk  of  the  city  and  county  of  New  York,  under  his  official 
seal,  certifying  that  the  said  Bernard  Reilly  had  qualified  as 
such  new  sheriff,  and  given  the  security  as  required  by  law ; 
the  failure  of  the  defendant  within  ten  days  after  the  service 
on  him  of  said  certificate  to  deliver  to  his  successor,  the  new 
sheriff,  the  said  John  O'Grady,  who  then  remained  in  custody 
of  the  said  defendant,  confined  within  the  liberties  of  the  jail 
of  the  city  and  county  of  New  York. 

The  answer  of  the  defendant  put  in  issue  all  these  allega- 
tions of  the  complaint,  with  the  exception  of  admitting  the  ar- 
rest of  O'Grady.  The  evidence  in  the  case  showed  the  recovery 
of  the  judgment,  the  issuance  of  an  execution  against  the 
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property,  the  issuance  of  an  execution  against  the  person,  the 
arrest  of  O'Grady,  and  that  the  defendant  turned  over  the  jail 
and  the  prisoners  actually  confined  within  its  walls  to  Mr. 
Reilly,  the  incoming  sheriff,  and  that  O'Grady  was  never 
transferred  by  the  defendant  to  Reilly  as  sheriff. 

Upon  the  trial  of  this  action  the  complaint  was  dismissed, 
and  judgment  was  thereupon  entered  for  the  defendant. 
From  the  judgment  the  plaintiff  appealed. 

E.  P.  Wilder,  for  appellant. 

H.  W.  Bookstaver,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — This 
action  is  one  which  is  entirely  technical  in  its  character,  and  is 
a  right  given  expressly  by  statute.  The  theory  under  which 
the  statute  proceeds  is  that  within  ten  days  after  the  certificate 
of  election  by  an  incoming  sheriff  is  served  by  the  outgoing 
sheriff,  all  powers  of  the  outgoing  sheriff  cease  and  determine, 
with  the  exception  of  completing  the  execution  of  process  par- 
tially executed.  It  necessarily  follows  that  the  power  of  the 
outgoing  sheriff  to  retain  in  his  custody,  or  to  arrest  any  pris- 
oners by  virtue  of  any  process,  terminates  after  the  ten  days  have 
expired  from  the  service  of  the  said  certificate.  Therefore,  as 
to  the  prisoners  who  have  not  been  actually  transferred  to  the 
new  sheriff,  there  is  no  officer  who  has  the  right  to  restrain 
them  of  their  liberty,  and  they  are  in  the  eye  of  the  law 
at  large.  The  new  sheriff  has  no  control  over  the  prisoner, 
because  he  has  never  been  transferred  to  him.  The  old 
sheriff  cannot  restrain  the  prisoner  of  his  liberty,  because  after 
the  ten  days  the  old  sheriff  has  lost  all  the  powers  appertaining 
to  his  office. 

The  plaintiff,  in  his  complaint  in  this  action,  has  alleged 
that  because  within  ten  days  after  the  service  of  the  certificate 
of  the  election  of  the  new  sheriff,  the  old  sheriff  has  failed  to 
transfer  the  prisoner,  he  has  a  right  under  the  statute  to  main 
tain  this  action.  The  evidence  entirely  fails  to  establish  this 
cause  of  action,  because  no  certificate  has  ever  been  served  by 
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the  incoming  sheriff  upon  the  outgoing  sheriff.  It  is  to  be  ob- 
served that  the  sheriff  is  not  bound  to  confine  at  all,  prisoners 
taken  upon  execution,  and  that  he  has  a  right  to  allow  a  pris- 
oner taken  upon  execution  the  limits,  without  any  bond,  and 
all  the  liability  that  he  incurs  is  that  the  prisoner  shall  not 
leave  the  jail  limits.  It  would  be  no  escape  if  the  sheriff  should 
confine  a  prisoner  elsewhere  than  in  the  jail,  as  long  as  he  was 
within  the  jail  limits,  or  that  he  had  allowed  him  to  go  upon  the 
limits  without  a  bond  ;  and  he  would  be  just  as  much  in  either 
of  those  cases  in  the  custody  of  the  sheriff,  as  though  he  was 
actually  confined  within  the  four  walls  of  the  jail.  As  a  con- 
sequence, the  fact  that  the  prisoner  is  not  found  within  the 
four  walls  of  the  jail  at  the  time  of  this  transfer  by  the  out- 
going sheriff  to  the  incoming  sheriff,  is  no  evidence  whatever 
of  an  escape.  Therefore,  the  facts  proven  upon  the  trial  of 
this  cause  do  not  show  that  there  has  been  an  escape,  or  that  the 
authority  of  the  outgoing  sheriff,  as  to  any  prisoners  upon  the 
limits,  has  ceased  and  determined  by  reason  of  the  service  of 
the  certificate  required  by  law. 

In  the  case  of  Hempstead  v.  Weed  (20  Johns.  73),  the  right 
of  the  old  sheriff  to  retain  the  custody  of  prisoners  not  turned 
over  to  his  successor  is  expressly  recognized.  It  is  true  that 
that  case  was  decided  prior  to  the  revision  of  the  statutes,  but 
there  is  little  difference  in  principle  between  the  certificate  of 
discharge  and  the  service  of  the  notice  before  mentioned ;  the 
only  difference  between  the  two  cases  being  that  in  the  one  case 
the  outgoing  sheriff  is  the  actor,  and  in  the  other  case  the 
incoming  sheriff  performs  the  duty.  In  the  case  of  Smallman 
v.  Lanes  (2  Leonard,  54)  it  was  expressly  held  that  there  could 
be  no  escape  so  long  as  the  prisoner  was  in  actual  custody,  and 
not  at  large  ;  and  it  was  said  by  one  of  the  justices  that  it  is-an 
escape  in  the  old  sheriff  as  soon  as  his  authority  is  determined, 
and  the  prisoner  not  delivered. 

In  the  case  at  bar  there  has  been  no  action  taken  which  has 
terminated  the  authority  of  the  outgoing  sheriff.  In  the  case 
of  Partridge  v.  Westervelt  (13  "Wend.  504),  the  same  principle 
is  recognized,  because  in  that  case  it  is  said  that  the  common 
law  considered  the  prisoners  in  the  custody  of  the  old  sheriff 
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same  principle. 

In  the  case  of  Hinds  v.'  Doubleday  (21  Wend.  227),  it  is 
expressly  stated  that  the  powers  of  the  old  sheriff  in  relation  to 
all  prisoners  in  his  custody  do  not  determine  with  the  ter- 
mination of  his  term  of  office,  but  cease  only  within  ten  days 
after  the  service  of  a  certificate  that  the  new  sheriff  had 
entered  upon  the  duties  of  his  office.  It  would,  therefore,  seem 
to  be  established,  both  by  statute  and  authority,  that  until  the 
certificate  is  served  by  the  incoming  sheriff  upon  the  outgoing 
sheriff,  the  powers  of  the  outgoing  sheriff  as  to  prisoners  in  his 
custody  remain  unchanged  ;  and  the  fact  that  he  has  turned 
over  some  prisoners  to  the  incoming  sheriff  does  not  affect  his 
powers  as  to  the  custody  of  prisoners  not  transferred  ;  this  is  ex- 
pressly recognized  in  the  case  of  Smallman  v.  Lanes  (su-pra). 

I  think,  therefore,  that  the  judgment  of  the  court  below 
was  entirely  right,  and  that  no  action  could  be  maintained  upon 
the  facts  established  upon  the  trial  of  this- action. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  YAN  BRUNT,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


ELIPHALET  W.  BLISS  et  al.,  Respondents,  against  FREDERICK 
T.  LOCKE  et  aL,  Appellants. 

(Decided  March  7th,  1881.) 

In  a  contract  by  the  plaintiffs  to  build  certain  machines  for  the  defendants, 
the  plaintiffs  covenanted  and  agreed  to  construct  the  machines  in  a  cer- 
tain manner,  and  that  the  machines  would  do  certain  work  in  a  manner 
described  in  the  contract.  The  complaint,  in  an  action  to  recover  the 
contract  price  of  the  machines,  alleged  a  delivery  and  acceptance  by  the 
defendants  of  the  machines  under  the  contract;  and  the  answer  alleged 
that  the  plaintiffs  had  failed  to  perform  the  agreement  upon  their  part, 
and  that  the  defendants  had  refused  lo  accept  the  machines  manufactured 
by  the  plaintiffs,  because  they  failed  to  conform  to  the  agreement.  Held, 


NEW   YORK— MARCH,   1881.  527 


Bliss  v.  Locke. 


that  an  instruction  to  the  jury  that  if  the  defendants  absolutely  accepted 
machines  that  were  defective  they  must  pay  for  them,  and  if  the  machines 
were  accompanied  by  a  warranty  that  they  would  accomplish  a  certain 
result,  the  remedy  of  the  defendants  was  for  a  breach  of  that  warranty, 
was  error,  for  which  a  judgment  for  the  plaintiffs  must  be  reversed,  since 
such  judgment  would  be  a  bar  to  any  action  by  the  defendants  for  a 
breach  of  the  warranty  contained  in  the  agreement. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  the  price  of  certain  ma- 
chines alleged  to  have  been  manufactured  and  delivered  by  the 
plaintiffs  to  the  defendants  under  a  special  contract. 

The  agreement  between  the  parties  was  as  follows  : 

"  Agreement  made  and  entered  into  this  22d  day  of  No- 
vember, one  thousand  eight  hundred  and  seventy-five,  by 
and  between  Frederick  T.  Locke,  William  A.  Butler,  Pat- 
rick H.  Redmond,  Thomas  J.  Byrne,  Joseph  A.  MacDonald, 
Alfred  Ivers  and  James  Gilroy,  of  the  city  of  New  York,  par- 
ties of  the  first  part,  and  Eliphalet  W.  Bliss  and  James  H.  Wil- 
liams, of  the  city  of  Brooklyn,  composing  the  firm  of  Bliss  & 
Williams,  parties  of  the  second  part. 

"Now  this  Indenture  witnessed!  that  the  said  parties  of  the 
second  part,  in  consideration  of  the  sum  of  one  dollar  to  them 
in  hand  paid,  by  the  said  parties  of  the  first  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  the  further  sum  of  eight 
thousand  dollars  to  be  paid  as  hereinafter  specifically  set  forth, 
hereby  agree  to  build  and  deliver  to  the  said  parties  of  the  first 
part,  two  machines  for  manufacturing  lead  traps  from  sheet 
lead. 

*'  And  the  said  parties  of  the  second  part  covenant  and 
agree  to  build  the  said  machines  in  a  durable,  skillful  and 
workmanlike  manner,  and  will,  on  the  delivery  of  said  ma- 
chines to  the  parties  of  the  first  part,  as  hereinafter  provided, 
guarantee  that  the  said  machines  are  capable  of  making  eight 
hundred  finished  traps  each  in  ten  hours. 

"  And  that  they  will  construct  said  machines  in  such  manner 
as  to  make  said  traps  of  the  sizes  known  as  1^,  1^,  2  and  -i-iuch, 
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and  that  they  will  make  said  traps  of  five  and  six-pound  sheet 
lead,  and  said  machines  are  to  be  so  constructed  that  in  manu- 
facturing said  traps  of  all  sizes  under  four  inches  the  trap 
screw  socket  will  be  pressed  in  and  be  similar  to  those  now 
manufactured  by  the  National  Trap  Company  of  the  city  of 
New  York. 

"  And  said  machines  are  to  make  full  S  and  one  half  S 
traps  of  the  above  sizes,  perfect  in  shape,  and  to  be  of  the  same 
quality  as  the  sample  1^  trap  now  in  the  office  of  the  National 
Trap  Company,  and'  made  by  the  parlies  of  the  second  part, 
and  this  the  said  parties  of  the  second  part  agree  to  guarantee. 

"  And  the  said  machines  are  also  to  be  so  built  that  the 
flanges  upon  said  traps,  when  the  two  halves  come  together, 
shall  have  an  open  space  on  the  outer  edge  for  the  lead  to  run 
in  when  melted  or  burned,  the  space  to  be  thus — 


but  the  two  sides  to  fit  close,  and  to  make  said  traps  with  or 
without  trap  screws,  but  in  either  case  the  said  machines  are 
each  to  make  eight  hundred  traps  in  ten  hours. 

"  And  the  said  parties  of  the  second  part  further  agree  to 
furnish  the  said  parties  of  the  first  part  with  all  the  dies, 
punches  and  formers  necessary  for  and  used  in  the  manufac- 
ture of  said  traps,  and  all  said  articles  to  be  delivered  with  the 
said  machines  as  hereinafter  mentioned. 

"  And  the  said  machines,  with  the  drawings  and  patterns 
thereof,  are  to  be  sent  to  and  put  up  in  the  shop  of  the 
National  Trap  Company,  within  three  months  after  the  date 
of  this  contract,  in  good  running  order  (but  the  said  parties  of 
the  second  part  may  put  up  the  said  machines  as  they  complete 
the  same),  and  in  case  the  said  machines  do  not  work  in  the 
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manner  before  specified,  then  the  said  parties  of  the  second 
part  are  to  put  the  same  in  good  running  order  and  condition, 
and  give  to  the  said  parties  of  the  first  part  the  before  men- 
tioned guarantees ;  and  the  said  parties  of  the  first  part,  upon 
the  said  parties  of  the  second  part  fully  completing  and  per- 
forming the  agreement  on  their  part  to  be  kept  and  performed, 
agree  to  pay  the  said  parties  of  the  second  part,  the  said  sum 
of  eight  thousand  dollars. 

"  And  it  is  further  agreed  that  this  agreement  shall  bind 
the  heirs,  executors,  administrators  and  assigns  of  the  respect- 
ive parties  hereto. 

"  In  witness  whereof,  the  parties  hereto  have  set  their 
hands  and  seals  this  day  and  year  just  above  written. 

"  Signed,  sealed  and  delivered  ) 
in  the  presence  of  j 

BlCHAED   A.  MORTIMER. 

FEED.  T.  LOCKE,  [SEAL.] 

WM.  A.  BUTLEK,  " 

PATRICK  H.  REDMOND,  " 

T.  J.  BYKNE,  « 

JOSEPH  A.  MACDONALD,  " 

ALFEED  IVERS,  " 
JAMES  GILLEOY, 
"Witnessed  by — 

ALTON  H.  FANCHEK. 

ELIPHALET  W.  BLISS,  " 

JAMES  H.  WILLIAMS,  " 

"  The  shafting,  pulleys  and  foundation  are  to  be  furnished 
by  the  Trap  Company,  and  not  by  Bliss  &  Williams ;  also  the 
cutter  is  furnished  by  the  company,  and  any  patterns  which  do 
not  pertain  to  the  trap  business,  and  which  is  a  pattern  belong- 
ing to  the  regular  business  of  Bliss  and  Williams,  are  to  be 
retained  by  them,  and  not  given  to  the  company  as  called 
for." 

In  pursuance  of  this  contract  certain  machines  were  set  up  in 
the  defendants'  premises  and  were  operated  thereafter  for  some- 
VOL.  IX.— 34 
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time  by  both  the  plaintiffs  and  defendants.  The  plaintiffs, 
claiming  that  there  was  an  acceptance  of  said  machines  by  the 
defendants,  and  that  they  had  complied  with  their  contract, 
made  a  demand  upon  the  defendants  for  the  contract  price, 
which  was  refused,  and  thereupon  this  action  was  commenced 
to  recover  such  price.  The  defendants  denied  the  right  to  re- 
cover upon  the  ground  that  the  plaintiffs  failed  to  perform  the 
agreement  upon  their  part,  and  that  the  machines  never  could 
perform  that  which  the  plaintiffs  had  contracted  they  would 
do. 

Upon  the  trial  of  the  case  the  court  charged  that  if  the  ma- 
chines were  defective  and  the  plaintiffs  absolutely  accepted 
machines  that  were  defective  they  must  pay  for  thorn,  and  if 
the  machines  were  accompanied  by  a  warranty  that  they  would 
accomplish  a  certain  result  the  remedy  of  the  defendants  was 
for  the  breach  of  that  warranty.  To  this  the  defendants'  coun- 
sel excepted. 

It  was  also  claimed  by  the  defendants  that  the  evidence 
showed  that  there  was  no  acceptance  upon  the  part  of  the  de- 
fendants up  to  the  time  of  the  commencement  of  the  suit,  and 
that  the  evidence  further  showed  there  was  no  compliance  upon 
the  part  of  the  plaintiffs  with  their  contract. 

The  jury  found  for  the  plaintiffs,  and  a  motion  by  the  de- 
fendants for  a  new  trial  was  denied,  and  judgment  for  the 
plaintiffs  was  entered  on  the  verdict.  From  the  judgment  and 
the  order  denying  their  motion  for  a  new  trial  the  defendants 
appealed. 

Osborne  E.  Bright,  for  appellants. — The  charge  that  not- 
withstanding a  verdict  for  the  full  amount  of  the  plaintiffs' 
claim,  the  defendants  would  have  an  action  for  the  breach  of 
warranty,  was  erroneous.  The  issues  submitted  to  the  jury  in- 
volved the  question  of  performance  of  the  contract  as  well  as 
of  acceptance  and  waiver,  and  the  verdict  upon  these  issues  will 
stand  as  res  adjudicate  in  favor  of  the  plaintiffs,  and  unless  the 
judgment  be  reversed,  will  be  a  bar  forever  to  any  action  by 
the  defendants  upon  the  warranty  (Bellinger  v.  Craigue,  31 
Barb.  534 ;  Davis  v.  Talcott,  12  K  Y.  184  ;  Gatei  v.  Preston, 
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41  N.  Y.  113  ;  Collins  v.  Bennett,  46  K  Y.  490  ;  Blair  v. 
Bartlett,  75  N.  Y.  150). 

William  Henry  Arnoux,  for  respondents. — If  there  was  a 
warranty,  the  defendants  had  no  right  to  return  the  machines. 
If  the  contract  was  not  performed,  their  only  remedy  is  on  the 
warranty,  either  by  suit  brought  or  recoupment  in  this  case. 
This  is  the  settled  law  in  regard  to  a  sale  in  presenti,  and  al- 
though it  has  been  held  differently  on  an  executory  contract, 
the  distinction  now  seems  to  be  abolished  and  the  same  rule 
applies  to  both  (Day  v.  Pool,  52  1ST.  Y.  416  ;  Parks  v.  Morris 
Axe  Co.,  54  N.  Y.  586).  If  there  is  no  warranty,  the  buyer 
must  offer  to  return  the  goods  as  soon  as  the  defects  are  dis- 
covered, and  thereby  rescind  the  contract.  If  there  is  a  war- 
ranty, he  must  stand  on  that  and  seek  his  remedy  in  damages 
for  the  breach  (Dounce  v.  Dow,  57  N.  Y.  16). 

YAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — If 
there  were  no  other  question  or  exception  in  this  case  than  the 
one  to  the  charge  above  mentioned  it  would  seem  necessary  to 
grant  a  new  trial  in  this  case.  The  plain  interpretation  of 
that  instruction  to  the  jury  is,  and  it  was  undoubtedly  the  in- 
tention of  the  learned  judge  who  tried  this  case  to  have  the 
jury  understand,  that  notwithstanding  any  verdict  they  might 
render  in  this  action,  the  defendants  would  have  a  right  to 
recover  damages  for  the  breach  of  the  warranty  contained  in 
the  agreement. 

It  is  hardly  now  necessary  to  cite  authorities  to  show  that 
that  position  is  entirely  incorrect.  A  recovery  for  the  purchase 
price  of  the  machines  in  this  action  would  be  a  bar  to  a  re- 
covery in  any  action  brought  by  the  defendants  for  a  breach 
of  the  warranty  contained  in  the  agreement  above  mentioned 
(Davis  v.  Talcott,  12  N.  Y.  184;  Gates  v.  Preston,  41  N.  Y. 
113  ;  Blair  v.  Bartlett,  75  N.  Y.  150).  A  judgment  in  favor 
of  the  plaintiffs  in  this  action  was  an  adjudication  that  the 
plaintiffs  had  complied  with  their  agreement,  and  which  the 
defendants  in  another  action  would  not  be  allowed  to  deny. 

The  answer  of  the  defendants  in  this  case  expressly  alleged 
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that  the  plaintiffs  had  failed  to  perform  the  agreement  men- 
tioned in  the  complaint  upon  their  part,  and  that  was  the  main 
issue  presented.  They  also  allege,  as  a  defense,  that  in  con- 
sequence of  the  failure  of  the  plaintiffs  to  perform  their 
contract  in  the  manufacture  of  the  machines,  they  had  re- 
fused to  accept  them ;  and  these  were  the  issues  which  were 
tried  by  the  jury.  It  is  true  that  the  complaint  nowhere 
alleges,  in  so  many  words,  that  they  had  performed  all  the 
conditions  of  the  agreement  or  contract  upon  their  part,  but  it 
does  allege  a  delivery  and  acceptance  by  the  defendants  of  the 
machines  under  the  contract.  And  this  allegation,  upon  the 
part  of  the  plaintiffs,  was  equivalent  to  an  assertion  upon  their 
part  that  they  had  complied  with  the  terms  of  their  contract. 
The  acceptance  of  the  machines  would  raise  an  implication 
that  those  machines  did  comply  with  the  requirements  of  the 
contract.  A  right  to  recover  the  purchase-price  of  the  ma- 
chines in  this  action  necessarily  depended  upon  the  fulfillment 
by  the  plaintiffs  of  the  terms  and  conditions  of  the  contract 
upon  their  part.  All  of  the  evidence  upon  the  part  of  the 
plaintiffs  was  introduced  for  the  purpose  of  showing  that  the 
defendants,  after  having  tried  the  machines,  accepted  them  as 
a  compliance  with  the  contract,  and  that,  therefore,  they  were 
bound  to  pay  for  them. 

From  the  nature  of  the  complaint,  it  would  seem  that  it 
was  assumed  upon  the  part  of  the  plaintiffs  that  the  guaranty 
referred  to  in  the  contract  was  something  independent  of  the 
contract  itself  ;  but  an  examination  of  the  contract  shows  that 
the  plaintiffs  covenanted  and  agreed  to  construct  the  machines 
in  a  certain  way,  and  that  they  would  perform  certain  work  in 
the  manner  therein  mentioned  ;  and  if  the  machines  did  do  the 
work  in  that  manner,  the  terms  of  the  guaranty  were  fulfilled. 
This  being  the  distinct  issue  which  was  presented,  a  judgment 
in  favor  of  the  plaintiffs  in  this  case  was  necessarily  finding 
that  the  plaintiffs  had  complied  with  the  terms  of  their  con- 
tract with  the  defendants. 

The  case  of  Davis  v.  Tallcot,  above  cited,  seems  to  be  ex- 
pressly in  point,  and  the  facts  therein  almost  entirely  identical. 
In  that  case  an  action  was  brought  upon  a  written  agreement, 
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•whereby  the  plaintiffs  agreed  to  manufacture  and  put  up  in  the 
defendants'  mill,  machinery  of  a  speciiied  kind  and  quality,  for 
the  price  of  $900.  The  defendants,  by  way  of  answer,  denied 
that  the  plaintiffs  had  performed  their  part  of  the  agreement, 
and  alleged  non-performance,  and  claimed  damages  for  breach 
of  the  agreement.  Upon  the  trial  the  question  of  damages  for 
the  breach  of  the  agreement  was  withdrawn,  and  judgment 
was  rendered  for  the  plaintiffs  for  a  certain  sum.  The  de- 
fendants in  that  action  then  commenced  an  action  against  the 
plaintiffs  therein,  for  damages  for  breach  of  the  agreement 
upon  their  part.  The  answer  set  up  a  former  adjudication  and 
the  court  held  that  the  adjudication  in  the  prior  action  was  a 
bar  to  the  one  subsequently  brought.  The  court  say  "  It  is  ob- 
vious that,  by  withdrawing  their  claim  to  damages,  the  then 
defendants  did  not  waive  their  right  to  insist  upon  their  de- 
fense. The  plaintiffs,  notwithstanding,  must  have  established 
their  title  to  the  price  stipulated,  by  proof  that  the  machinery 
was  made  within  the  time  and  in  the  manner  called  for  by  the 
agreement,  and  the  vendees  were  at  liberty  to  meet  and  com- 
bat these  proofs  by  counter  evidence  upon  their  part.  Nov.", 
this  is  precisely  what  was  done,  or,  rather,  the  necessity  for  in- 
troducing evidence  to  sustain  the  action  was  superseded  by  the 
admission  of  the  then  defendants  In  open  court, '  that  they  were 
indebted  to  the  manufacturers  for  the  causes  of  action  men- 
tioned in  their  complaint.'  As  the  cause  of  action  and  the  in- 
debtedness of  the  defendants  were,  by  the  complaint,  made  de- 
pendent upon  a  full  performance  of  the  contract  by  the  parties 
who  instituted  the  suit,  the  concession  of  the  defendants  was 
equivalent  to  an  admission  on  the  record  to  that  effect;  and 
the  report  of  the  referee,  followed  by  the  judgment  of  the 
court,  consequently  estops  the  parties  to  that  suit  from  ever 
after  questioning  that  fact  in  any  controversy  arising  upon  the 
same  agreement." 

It  might  be  entirely  true  that  if  the  defendants  in  this  ac- 
tion had  paid  voluntarily  to  the  plaintiffs  the  purchase-price  of 
the  machines,  they  could  have  recovered  any  damages  which 
they  might  have  sustained  by  reason  of  the  breach  of  the  war- 
rarity  contained  in  the  agreement ;  but  where  an  action  is 
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brought  for  the  purchase-price,  any  defense  which  the  party  has 
to  the  payment  of  that  purchase- price,  or  any  part  thereof,  must 
be  set  up  in  that  action,  or  he  is  barred  from  ever  claiming  on 
account  thereof. 

It  would,  therefore,  seem  to  be  entirely  well  established 
that  the  defendants  in  this  action  could  maintain  no  action 
against  the  plaintiffs  for  any  breach  of  the  warranty  contained 
in  the  agreement. 

This  was  a  very  important  point  to  be  considered  by  the 
jury  in  hearing  the  testimony  in  this  case.  They  may  have 
come  to  the  conclusion  to  which  they  did,  supposing  that  if  any 
damages  had  been  occasioned  by  reason  of  the  failure  of  the 
plaintiffs  to  comply  with  their  contract  in  reference  to  the  per- 
formance of  the  machines  alleged  to  have  been  delivered  by 
them,  the  defendants,  by  a  future  action  upon  the  warranty  con- 
tained in  that  agreement,  would  have  the  right  to  recover  back 
such  damages  as  they  might  prove  that  they  had  sustained. 

It  is  not  necessary  in  this  case  for  us  to  determine  whether 
or  not  under  the  facts  of  this  case  an  action  of  breach  of  war- 
ranty could  have  been  brought  by  the  defendants  against  the 
plaintiffs,  or  whether  they  could  have  counterclaimed  damages 
on  account  of  such  breach  in  this  action.  Neither  is  it  neces- 
sary for  us  to  attempt  to  reconcile  the  conflicting  decisions  upon 
the  point  as  to  whether,  after  acceptance  of  merchandise  under 
an  executory  contract,  the  vendee  has  any  remedy  as  for  dam- 
ages for  a  breach  of  warranty.  It  is  sufficient  that  the  learned 
judge  so  instructed  the  jury  in  this  case,  and  that  after  judg- 
ment in  favor  of  the  plaintiffs  under  no  circumstances  would 
such  an  action  lie. 

There  are  other  questions  which  are  raised  upon  this  appeal, 
which  would  seem  to  be  equally  fatal  to  the  judgment,  but 
these,  in  view  of  the  conclusion  to  which  I  have  arrived  as  to 
this  one  exception,  it  is  not  now  necessary  to  consider. 

The  judgment  must,  therefore,  be  reversed,  with  costs  to  the 
appellants  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  reversed,  with  costs  to  appellant  to  abide  event. 
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ELIZABETH  F.  FLOYD,  Appellant,  against  CHARLES  CARO,  WAS 
EXECUTOR,  &c.,  or  ANN  E.  KERMIT,  DECEASED,  Respond- 
ent. 

(Decided  March  7th,  1881.) 

A  will,  in  the  introductory  part  of  which  the  testator  described  himself  as 
desirous  of  making  a  suitable  and  proper  disposition  of  such  worldly  es- 
tate as  he  might  leave,  after  several  clauses  making  dispositions  of  per- 
sonal property,  contained  a  general  residuary  clause  embracing  all  the 
rest,  residue  and  remainder  of  his  property  and  estate,  real  and  personal, 
of  every  nature  and  description,  which  provided  that  the  whole  of  the  in- 
come of  such  residuary  estate,  after  deducting  charges  and  expenses, 
should  be  paid  to  his  wife  during  her  life,  and  that  upon  her  death  the 
personal  property  and  all  his  real  estate  "not  herein  and  hereby  other- 
wise disposed  of  "  should  go  to  such  relations  by  blood  or  marriage  of 
himself  or  his  wife  as  she  might  direct  by  her  will  or  other  instrument  of 
appointment,  and  in  default  of  such  will  or  such  appointment  then  to  the 
heirs  at  law  and  next  of  kin  of  his  wife  ;  immediately  after  which  resi- 
duary clause  was  a  provision  that  "  upon  the  death  of  my  said  wife,  I 
hereby  give  and  devise  the  real  estate  aforesaid  in  manner  following,  to 
wit:"  followed  by  several  devises  of  particular  parcels  of  real  estate  to 
different  persons.  Held,  that  the  testator's  intention  was  to  dispose  of 
the  whole  of  his  property  by  this  instrument. 

The  specific  devises  of  portions  of  the  real  estate  after  the  death  of  the 
wife  were  to  females,  to  each  of  such  devisees  respectively  during  her 
life,  and  on  her  death  to  her  issue.  Two  of  the  devisees  were  at  the  time 
of  the  making  of  the  will  unmarried,  and,  from  their  relationship  to  the 
testator  and  other  circumstances,  that  fact  might  be  presumed  t^  be 
known  to  him;  and  both  died  before  the  decease  of  his  wife,  unmarried 
and  without  issue.  The  will  contained  no  further  specific  devise  of  the 
property  devised  to  them.  Held,  that  those  portions  of  the  real  estate 
came  under  the  provision  in  the  general  residuary  clause  for  the  disposi- 
tion, as  his  wife  should  direct,  of  property  not  otherwise  disposed  of  by 
the  will. 

APPEAL  from  a  judgment  of  this  court  entered  upon  find- 
ings by  the  judge  upon  trial  without  a  jury. 

The  action  was  brought  to  recover  possession  of  certain  real 
estate  situated  in  the  city  of  New  York.  The  facts  found  by 
the  judge  at  the  trial  were  substantially  as  follows : 
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Robert  Kermit  was  in  his  life-time,  and  at  the  time  of  his 
death,  seized  in  fee  of  the  said  premises ;  while  so  seized,  he  duly 
executed  his  last  will,  whereby,  after  stating  in  the  introductory 
clause  thereof  that  he,  being  "  desirous  of  making  a  suitable 
and  proper  disposition  of  such  worldly  estate  as  I  may  leave 
behind  me,"  had  "  thought  proper  to  make  "  and  did  make  this 
will,  and  after  various  provisions  and  bequests  relating  to  per- 
sonal property  only  in  the  clauses  first  to  fifth  inclusive,  he,  by 
the  sixth  clause  thereof,  devised  and  bequeathed  "  all  and  sin- 
gular the  rest,  residue  and  remainder  of  my  property  and  estate, 
real  and  personal,  of  every  name,  nature  and  description  what- 
soever and  wheresoever  situated"  unto  his  executors  therein- 
after named,  in  trust  to  lease  the  real  estate,  and  to  receive  the 
rents  thereof,  and  to  invest  the  personalty  and  receive  the  in- 
come thereof,  to  pay  various  expenses,  and  to  pay  the  residue 
of  such  rents  and  income  to  his  wife  during  her  natural  life  ; 
"  and  upon  the  death  of  my  said  wife  to  assign,  transfer  and 
set  over  the  said  personal  property,  and  the  securities  in  which 
the  same  may  be  invested,  and  every  part  thereof  (including 
any  real  estate  bought  in  upon  the  foreclosure  of  any  mortgage 
as  hereinbefore  provided),  and  all  and  singular  my  real  estate 
not  herein  and  hereby  otherwise  disposed  of,  to  and  among  such 
person  or  persons,  being  relatives  by  blood  or  marriage  of  my- 
self or  of  my  said  wife,  and  in  such  shares  or  portions,  and  on 
such  conditions  and  limitations  as  my  said  wife  may  direct  in 
and  by  her  last  will  and  testament.  .  .  .  And  in  default 
of  such  will  or  such  appointment,  then  to  and  among  the  then 
heirs  at  law  and  next  of  kin  of  my  said  wife,  in  like  manner  as 
if  the  said  property  and  estate  had  belonged  to  her  absolutely 
in  her  own  right  according  to  the  laws  of  the  state  of  New 
York,  then  regulating  the  descent  of  real  estate." 

By  the  seventh  clause  he  gave  and  devised,  upon  the  death 
of  his  wife,  "  the  real  estate  aforesaid  in  manner  following,  to 
wit:" 

To  Julia  C.  Sanderson,  wife  of  Edward  F.  Sanderson,  a 
dwelling-house  in  Fourteenth  street  for  her  life,  and  on  her 
death  to  her  issue  then  her  surviving  and  the  issue  of  any  de- 
ceased child,  in  fee  simple  absolute. 
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"  To  Laura  F.  Carow,  the  daughter  of  Isaac  Carow,  the 
premises  numbers  eighty-six  Greenwich  street  and  ninety-one 
Washington  street,  with  the  appurtenances,  to  have  and  to  hold 
the  same  to  her  for  and  during  her  life,  and  on  her  death  to  her 
issue  then  her  surviving  and  the  issue  of  such  of  them  as  may 
then  have  departed  this  life,  the  issue  of  any  such  deceased 
child  taking  per  stirpes  and  not  per  capita,  in  fee  simple  abso- 
lute." 

To  Mary  Thomas,  wife  of  James  P.  Thomas,  the  premises 
No.  102  William  street  for  her  life,  and  on  her  death  to  her 
issue  then  her  surviving  and  the  issue  of  such  of  them  as  may 
then  have  died,  in  fee  simple  absolute. 

"  To  Sarah  Elizabeth  Sanderson,  the  daughter  of  the  said 
Edward  F.  Sanderson,  the  store  and  premises  numbers  seventy- 
nine  Pearl  street  and  forty-six  Stone  street  aforesaid,  with  the 
appurtenances,  to  have  and  to  hold  the  same  to  her  for  and 
during  her  life,  and  on  her  death  to  her  issue  then  her  surviv- 
ing and  the  issue  of  such  of  them  as  may  have  departed  this 
life,  the  issue  of  any  such  deceased  child  taking  per  stirpes  and 
not  per  capita,  in  fee  simple  absolute." 

By  the  eighth  clause  he  provided  that  the  devises  to  the 
four  females  above-named  should  be  free  from  any  claim  or 
control  of  any  present  or  future  husband  of  them  or  of  either 
of  them. 

By  the  ninth  clause  he  stated  that  the  previous  provisions 
of  his  will  were  framed  upon  the  supposition  of  his  dying  with- 
out issue ;  but  in  case  he  should  leave  issue  he  devised  and  be- 
queathed "  all  my  property  and  estate,  real  and  personal,  what- 
soever and  wheresoever  situate,"  to  his  executors  upon  trusts  in 
favor  of  his  wife  and  such  issue. 

The  said  Robert  Kermit  died  on  March  14th,  1855,  leaving 
his  said  will  unrevoked,  and  the  same  was  admitted  to  probate 
by  the  surrogate  of  the  city  and  county  of  New  York ;  he  left 
him  surviving  no  issue ;  his  wife,  Ann  E.  Kermit,  survived 
him,  and  the  plaintiff  was  his  only  heir-at-law. 

Laura  F.  Carow,  named  in  the  seventh  clause  of  the  will, 
died  on  May  8th,  1872,  without  ever  having  been  married,  and 
without  ever  having  had  issue. 
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Sarah  Elizabeth  Sanderson,  named  in  said  clause,  was  un- 
married when  the  said  will  was  made,  but  married  after  the 
testator's  death,  and  died  on  January  4th,  1875,  without  ever 
having  had  issue. 

The  premises  mentioned  in  the  seventh  clause  of  the  said 
will  by  the  numbers  86  Greenwich  street  and  91  Washington 
street,  and  by  the  numbers  79  Pearl  street  and  46  Stone  street, 
were  the  same  premises  described  in  the  complaint  and  for 
which  the  action  was  brought. 

Aim  E.  Kermit,  the  widow  of  the  testator,  after  his  death, 
duly  executed  her  will,  whereby  she  devised  and  appointed  the 
premises  in  dispute  to  the  defendant  upon  trust  for  the  bene- 
fit of  himself  and  his  children,  who  were  relations  by  marriage 
of  the  said  Robert  Kermit,  and  by  blood  of  the  said  Ann  E. 
Kerrnit,  and  she  died  on  June  30th,  1879,  leaving  the  said  will 
and  appointment  unrevoked  :  her  will  was  duly  proven  before 
and  admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York. 

The  said  Laura  F.  Carow  was  a  sister  of  the  testator's  wife, 
and  resided  with  him  in  his  family  in  the  city  of  New  York 
when  his  will  was  made  ;  and  the  said  Sarah  Elizabeth  Sander- 
eon  was  a  niece  of  the  testator's  wife,  and  resided  in  the  city 
of  New  York  when  his  will  was  made. 

Upon  these  facts  the  judge  found  as  conclusions  of  law  that 
the  defendant  was  entitled  to  judgment  upon  the  merits.  The 
plaintiff  excepted  to  the  conclusions  of  law.  Judgment  for  the 
defendant  was  entered  upon  the  findings  ;  and  from  the  judg- 
ment the  plaintiff  appealed. 

Alfred  Roe  and  John  I.  Macklin,  for  appellant. — The 
plaintiff  claims  as  heir  at  law  of  Robert  Kermit,  and  as  such  is 
not  called  upon  to  show  any  intent  in  her  favor.  She  takes  by 
virtue  of  the  statute  of  descent.  To  defeat  her  title,  there 
must  be  a  clear  and  well-defined  intent  to  vest  the  estate  in 
some  other  person.  Mere  conjectures  or  inferences  nrc  not 
sufficient  (  Van  Kleeck  v.  Dutch  Church,  20  "Wend.  457  ;  S,  C., 
Opinion  of  WALWORTH,  C.,  6  Paige,  612 ;  Haxtun  v.  Corse,  2 
Barb.  Ch.  506,  521).  It  is  only  where  there  is  a  distinct  lim- 
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ited  or  contingent  devise,  couched  in  such  terms  that  the  tes- 
tator could  not  but  have  had  in  his  mind  the  possibility  of  its 
failure,  and  where  there  is  also  a  sufficient  residuary  clause,  that 
the  residuary  devisee  would  take  the  reversion  or  remainder  (20 
Wend.  409).  In  the  present  case,  the  whole  structure,  tenor 
and  phraseology  of  the  will  negatives  the  idea  that  there  was 
any  intent  that  the  widow  should  exercise  the  power  of  ap- 
pointment over  the  real  estate  specifically -devised. 

It  is  no  answer  to  say  that  the  life  estate  determined  before 
the  widow's  decease.  That  event  cannot  change  the  effect  and 
intent  of  the  will.  The  will  speaks  as  of  the  death  of  the  tes- 
tator. If  the  intent  of  the  will  at  the  time  of  its  taking  effect 
was  not  to  give  this  real  estate  to  the  appointees  of  his  widow, 
they  cannot  take  in  consequence  of  any  other  disposition  of  it 
not  taking  effect  (Strong  v.  Treatt,  2  Burr.  912-920). 

To  defeat  the  title  of  the  plaintiff,  the  testator's  heir  at 
law,  it  must  appear  that  the  testator  devised  this  property  to 
the  widow's  appointees  by  express  words,  or  necessary  implica- 
tion, to  be  collected  from  the  terms  of  the  will  (Cruise  Digest, 
tit.  Devise,  c.  10,  §  18 ;  Post  v.  Hover,  33  N.  Y.  599  ;  Lynes 
v.  Townsend,  33  1ST.  Y.  570 ;  approved  by  REYNOLDS,  J.,  54: 
N.  Y.  89  ;  Quinn  v.  Harden!) rook,  54  N.  Y.  83  ;  Jarman 
Wills,  356 ;  Hambleton  v.  Darrington,  36  Md.  434,  446). 

The  words  in  the  fourth  subdivision  of  the  sixth  clause  of 
the  will :  "  All  and  singular  my  real  estate  not  herein  and 
hereby  otherwise  disposed  of,"  are  to  be  construed  as  though 
the  testator  had  said :  "  All  and  singular  my  real  estate  not 
herein  and  hereby  expressed  or  intended  to  be  disposed  of  " 
(2  Powell  Devises,  605). 

The  power  of  appointment  and  the  direction  to  the  trus- 
tees contained  in  the  fourth  subdivision  of  the  sixth  clause 
of  the  will,  do  not  constitute  a  residuary  clause.  The  prop- 
erty to  be  transferred  by  the  executors  to  the  appointees  of 
the  power,  is  specifically  mentioned  and  described,  and  certain 
property  is  specifically  and  distinctly  excepted  with  the  same 
force  and  effect  as  if  it  had  been  described  by  street  nambers 
or  metes  and  bounds  (James  v.  James,  4  Paige,  115  ;  Christie 
v.  Hawley,  67  K.  Y.  133;  Hoyle  v.  Whiteside,  1  Tho:np.  &  C. 
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301  ;  Simmons  v.  Rudall,  1  Simons,  115 ;  HamHeton  v.  Dar- 
rington,  36  Md.  434).  Although  the  life  tenants  pre-deceased 
the,  widow,  and  the  devise  in  their  favor  became  inoperative, 
the  clause  in  question  must  be  construed  without  reference  to 
that  event. 

The  case  of  Youngs  v.  Youngs  (45  N.  Y.  254),  relied  on 
by  the  respondent's  counsel,  has  no  relevancy  to  the  present 
case.  Wills  speak  as  of  the  death  of  the  testator,  and  in  that 
case  the  devisee  died  before  the  testator,  so  that  in  legal  effect 
the  devise  was  absolutely  wiped  out.  The  case  is  no  authority, 
except  as  to  a  case  presenting  precisely  similar  facts. 

But  if  a  general  residuary  devise  will  carry  to  the  residuary 
devisee  whatever  turns  out  not  to  be  disposed  of,  or  a  remote 
reversion  which  fails  to  take  effect,  this  rule  does  not  apply 
where  it  is  apart  of  the  residue  itself,  the  disposition  of  which 
fails  to  take  effect.  The  opposite  rule  universally  prevails  in 
such  cases.  The  residue  of  a  residue  is  not  increased  or  aug- 
mented in  consequence  of  the  failure  of  a  devise  of  the  other 
part  or  parts  of  the  original  residue,  which  the  testator  has  ex- 
pressed an  intention  to  otherwise  dispose  of  (Beekma/n,  v.  Bon- 
sor,  23  N.  Y.  299,  312 ;  Skrymsher  v.  Northcote,  1  Swanst. 
570 ;  Lloyd  v.  Lloyd,  4  Bcav.  231 ;  Simons  v.  Rudall,  1 
Simons  K  S.  115  ;  Matter  of  Dowd's  Will,  8  Abb.  K  C.  118, 
121 ;  Kerr  v.  Dougherty,  79  K  Y.  327,  345-9). 

The  court  erred  in  excluding  evidence  as  to  to  the  testator, 
at  the  time  of  making  the  will,  and  at  the  time  of  his  decease, 
owning  other  real  estate  besides  the  pieces  specifically  devised 
in  the  seventh  clause  of  the  will.  The  matter  was  pertinent 
with  reference  to  the  intent,  meaning  and  effect  of  the  fourth 
subdivision  of  the  sixth  clause  of  the  will. 

Henry  J.  Scudder  and  Joseph  H.  Gray,  for  respondent. — 
The  testator  intended,  by  his  will,  to  dispose  of  all  his  prop- 
erty, inclu  ling  every  estate  and  interest  therein,  and  to  permit 
nothing,  undisposed  of,  to  descend  to  his  heir  at  law  (2  Redf. 
Wills,  -142  ;  King  stand  v.  Rapelye,  3  Edw.  Ch.  1,  12 ;  Bates 
v.  II'Mman,  43  Barb.  645,  647 ;  Charter  v.  Otis,  41  Barb.  525, 
529  ;  Ibbetson  v.  Beckwith,  Cas.  temp.  Talbot,  157 ;  Youngs  v. 
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Youngs,  45  K  T.  254,  257 ;  Wiles  v.  Wttce,  7  Bingh.  664 ; 
Terpening  v.  Skinner,  30  Barb.  373,  377 ;  Earl  v.  Grim,  1 
Johns.  Oh.  494,  498 ;  Brigham  v.  Shattuck,  10  Pick.  306 ; 
Isaacs  v.  Swan,  1  Duvall  [Ky.]  277). 

The  testator  did  not,  by  the  seventh  clause  of  his  will,  dis- 
pose of,  or  attempt  to  dispose  of,  all  his  estate  and  interest  in 
Nos.  86  Greenwich  street  and  91  "Washington  street  to  Laura 
F.  Carow  and  her  issue,  or  in  Nos.  79  Pearl  street  and  46 
Stone  street  to  Sarah  Elizabeth  Sanderson  and  her  issue  (Baker 
v.  Lorillard,  4  K".  Y.  257  ;  1  E.  S.  723,  §  13 ;  Kent  Comm. 
206  ;  Fearne  Remainders,  5).  There  remained  in  the  testator, 
at  the  time  the  will  was  made,  and  apparent  upon  the  face  of 
the  will,  and  not  specifically  disposed  of  by  the  will,  an 
alternative  estate  in  the  lands  in  question,  or  a  contingent  re- 
version, or  an  estate  in  expectancy,  which  would  take  effect  in 
possession,  in  case  any  one  of  the  contingencies  should  not 
happen,  upon  the  happening  of  all  which  the  estates  were  to 
vest  in  such  issue  ;  that  is,  in  case  Laura  F.  Carow  and  Sarah 
Elizabeth  Sanderson  respectively  should  not  marry  ;  or  if  such 
marriage  should  be  had,  in  case  they  respectively  should  not 
have  issue ;  or,  if  such  issue  should  be  born,  in  case  it  should 
not  survive  its  mother,  or,  dying,  should  not  leave  a  descendant 
who  should  so  survive  (1  R.  S.  723,  §§  12,  13). 

These  alternative  estates  or  contingent  interests,  being  devi- 
sable, but  not  having  been  specifically  devised  by  the  testator, 
were  intended  by  him  to  be  included  within  and  to  pass  by  the 
power  given  by  him  to  his  wife  to  appoint  "  all  and  singular 
my  real  estate  not  herein  or  hereby  otherwise  disposed  of " 
( Van  Rleeck  v.  Dutch  Church,  20  Wend.  495  ;  1  Redfiekl 
Wills,  433 ;  Christie  v.  Phyfe,  19  N.  Y.  344,  348 ;  Livingston 
v.  Greene,  52  K  Y.  118,  124 ;  1  R.  S.  750,  §  27 ;  Jackson  v. 
Parker,  9  Cowen,  73  ;  Westcrvelt  v.  People,  20  Wend.  416  ;  1 
R.  S.  723,  725,  §§  9,  35  ;  1  Billiard  Real  Prop.  3  ;  Lydcott  v. 
Willows,  2  Ventr.  285 ;  3  Mod.  229 ;  2  R.  S.  57,  §  5 ;  Youngs 
v.  Youngs,  45  K".  Y.  254). 

Such  being  the  intention  of  the  testator,  in  the  events  con- 
templated by  him,  and  the  language  used  by  him  being  apt 
and  sufficient  to  express  such  intention  clearly  and  without 
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ambiguity,  and  there  being  nothing  in  the  will  to  denote  a  con- 
trary intention,  the  alternative  estate  or  contingent  interest  re- 
maining in  the  testator  if  issue  should  not  be  born  to  or  should 
not  survive  Laura  F.  Carow  and  Sarah  Elizabeth  Sanderson, 
respectively,  in  the  lands  devised  to  such  issue  contingent  upon 
their  being  so  born  and  surviving,  was  included  within  and  did 
pass  by  the  power  given  by  him  to  his  wife  to  appoint  all  his 
real  estate  not  specifically  disposed  of.  A  residuary  devise  of 
all  the  testator's  real  estate  not  otherwise  disposed  of  by  his 
will,  carries  with  it,  in  addition  to  the  real  estate  in  which  no 
interest  is  devised  in  other  parts  of  the  will,  also  every  rever- 
sionary and  contingent  interest  which  the  testator  has,  which,  in 
the  events  contemplated  by  him  as  apparent  from  the  face  of 
the  will  itself,  is  not  wholly  and  absolutely  disposed  of  by  the 
other  parts  of  the  will  and  which  would  be  a  proper  subject  of 
devise ;  unless  there  is  something  in  the  will  clearly  denoting 
an  intent  that  the  same  should  not  so  pass.  This  rule  was  es- 
tablished in  the  courts  of  England  at  an  early  day,  has  been 
uniformly  adhered  to  in  a  large  number  of  decisions,  has  been 
recognized,  followed  and  adopted  in  the  courts  of  several  states 
of  the  United  States,  and  has  been  approved  and  established 
by  the  courts  of  this  state  ;  it  has  been  applied  to  interests 
very  remote,  both  vested  and  contingent  (Hogan  v.  Jackson, 
Cowp.  299  ;  Ridout  v.  Pain,  3  Atk.  485  ;  Doe  v.  Weatherly, 
11  East,  322 ;  Freeman  v.  Duke  of  Chandos,  Cowp.  363  ; 
Chester  v.  Chester,  3  P.  Williams,  56 ;  Goodright  v.  Marquis 
of  Downs/lire,  2  Bos.  &  P.  600  ;  Wilde  v.  Davis,  17  Eng.  L. 
&  Eq.  466  ;  Isaacs  v.  Swan,  1  Duvall  [Ky.]  277 ;  1  Jarman 
Wills,  4th  Am.  ed.  530,  591 ;  Goodtitle  v.  Knott,  Cowp.  43  ; 
Doe  v.  Fossick,].  Barn.  &  Ad.  186;  Fgerton  v.  Massey,  3 
Coin.  B.  N.  8.  338 ;  Lydcott  v.  Willows,  2  Ventr.  285  ;  Doe  v. 
Scott,  13  Maule  &  S.  300 ;  Doe  v.  Underdown,  Willes,  293). 
This  principle  has  been  followed  and  adopted  in  the  courts  of 
Massachusetts  (Hayden  v.  Stoughton,  5  Pick.  528  ;  Brigham  v. 
ShattucJc,  10  Pick.  306  ;  Austin  v.  Cambridge-port,  21  Pick. 
215  ;  /Steel  v.  Cook,  1  Mete.  281) ;  and  quoted  with  approval  by 
the  courts  of  this  state  (  Van  Kleeck  v.  Dutch  Church,  6  Paige, 
600,  608,  610 ;  20  Wend.  457,  495,  502 ;  Bowers  v.  Smith,  10 
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Paige,  193 ;  Craig  v.  Oraig,  3  Barb.  Cli.  76,  101 ;  Waring  v. 
Waring,  17  Barb.  552) ;  and  was  express! j  and  fully  adopted  in 
Youngs  v.  Youngs  (45  N.  Y.  254) ;  in  which  case  the  decision 
upon  the  contingent  devise  was  not  on  the  ground,  as  is  claimed 
by  plaintiffs  counsel,  that  because  the  life  tenant  died  in  the  life- 
time of  the  testator,  and  the  estate  therefore  was  not  disposed 
of  at  the  testator's  death,  the  will  operated  upon  it  under  2  R. 
S.  57,  §  5  ;  but  was  put  upon  the  principle  of  the  English  de- 
cisions. The  cases  of  James  v.  James  (4  Paige,  115),  Christie 
v.  Hawley  (67  N.  Y.  133),  Hoyle  v.  Whitside  (1  Tliomp.  & 
C.  301),  and  Wood  \.Keyes  (8  Paige,  369), are  not  applicable; 
and  the  case  of  Ilillis  v.  Ilillis  (16  Hun,  76),  is  not  an 
authority  upon  any  point  involved  in  this  case. 

This  is  not  like  the  case  of  an  interest  arising  by  reason  of 
a  lapsed  devise,  occasioned  by  the  death  of  the  devisee  in  the 
testator's  life-time,  or  before  the  will  was  made,  or  by  reason  of 
the  legal  incapacity  of  the  devisee,  as  laid  down  in  the  cases  of 
Doe  v.  Underdown  (Willes,  293)  and  Van  Kleeck  v.  Dutch 
Church  (6  Paige,  600  ;  20  Wend.  457). 

The  testator,  by  directing  his  trustees  upon  the  death  of  his 
wife  to  assign,  transfer  and  set  over  his  personal  property  and 
real  estate  not  otherwise  disposed  of  to  such  person  as  his  wife 
should  appoint,  devised  the  real  estate  to  such  appointees  when 
appointed  (1  R.  S.  727,  728,  730,  §§  47,  55,  59,  60,  67 ;  Schau- 
"ber  v.  Jackson,  2  Wend.  14,  34,  54-56  ;  Mathbone  v.  Dyckman, 
3  Paige,  9,  27  ;  Post  v.  Hover,  33  N.  Y.  593,  599  ;  1  Jarman 
Wills,  4th  Am.  ed.  441,  465  ;  Sugden  on  Powers,  3d  Am.  ed. 
22). 

This  is  not  like  the  case  of  a  gift  of  a  residue  to  be  divided 
in  certain  shares  between  different  persons,  so  that  the  testator 
cannot  be  deemed  to  give  to  the  survivors  a  share  which 
lapsed  by  the  death  of  one  in  his  lifetime,  because  he  has  fixed 
the  share  in  the  residue  which  each  is  to  have. 

The  court  did  not  err  in  excluding  evidence  tending  to  show 
that  the  testator,  at  the  time  of  making  his  will,  owned  other 
real  estate  than  that  mentioned  in  the  seventh  clause  of  his  will, 
upon  which  the  residuary  clause  might  operate  (1  Redtield 
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Wills,  431,  432 ;  2  K.  S.  57,  §  5 ;  Doe  v.  Fossick,  I  Barn.  & 
Ad.  186). 

CHARLES  P.  DALY,  Chief  Justice. — This  judgment  should 
be  affirmed.  The  reasons  why  it  should  be  affirmed,  are  set 
forth  so  concisely  in  the  points  submitted  by  the  counsel  for 
the  respondent,  that  to  a  great  extent  it  would  suffice  to  repeat 
what  he  has  said  and  refer  to  the  authorities  he  cites.  But  he 
has  not  considered  all  the  objections  relied  upon  by  the  appellant, 
and  as  they  will  have  to  be  passed  upon,  I  will  state  my  con- 
clusions, generally,  on  the  appeal,  with  the  cases  that  warrant 
them,  as  follows : 

1.  The  testator's  language  in  the  introductory  part  of  the 
will,  that  he  was  desirous  of  making  a  suitable  and  proper  dis- 
position of  such  worldly  estate  as  he  might  leave  ;  the  existence, 
with  the  specific  devises,  of  a  general  residuary  clause  embrac- 
ing all  the  rest,  residue  and  remainder  of  his  estate  of  every 
nature  and  description,  not  therein  and  thereby, — that  is,  by  the 
will, — otherwise  disposed  of ;  and  the  provision  in  this  residuary 
clause,  that  the  whole  income  of  the  residue  of  his  estate,  which 
included  the  property  in  question,  was  to  be  paid  to  his  wife 
during  her  life,  and  upon  her  death,  the  residuary  estate  was  to 
go  to  such  of  his  relations  by  blood  or  marriage,  or  the  rela- 
tions of  his  wife,  as  she  might,  by  her  will  or  other  instrument, 
appoint,  in  such  shares  or  portions,  and  on  such  conditions  and 
limitations,  as  she  might  direct ;  show  that  his  intention  was 
to  dispose  of  the  whole  of  his  property  by  that   instrument 
{Youngs  v.  Youngs,  45  N.  Y.  257,  and  Youngs'  will,  in  the 
printed  case,  submitted  on  the  argument). 

2.  The  special  devises,  after  the  death  of  his  wife,  of  the 
property  in  Greenwich  street  to  Laura  F.  Carow,  and  of  that 
in  Pearl  street,  to  Sarah  E.  Saunderson,  were  to  each  respect- 
ively during  their  lives,  with  a  contingent  remainder  to  their 
issue,  each  being,  at  the  time  of  the  making  of  the  will,  un- 
married ;  and  as  the  contingency  never  happened,  each  having 
died  without  issue,  and  there   being  no  further  specific  devise 
of  the  property,  it  came  under  the  general  residuary  clause  in 
the  will,  which  provided  for  the  disposition,  as  his  wife  should 
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appoint,  of  property  not  -  otherwise  disposed  of  under  the  will, 
which  was  the  case  in  respect  to  this  property.  Both  devisees, 
at  the  making  of  the  will,  were  unmarried.  There  was  the 
possibility  that  they  might  not  marry,  or  might  not  have  issue, 
and  it  cannot  be  assumed  that  this  was  an  event  not  contem- 
plated by  the  testator.  A  residuary  devise  of  real  or  personal 
estate,  carries  with  it  all  reversionary  or  contingent  interests, 
which  in  events  contemplated  by  the  testator  are  not  otherwise 
disposed  of  (Bowers  v.  /Smith,  10  Paige,  202  ;  Craig  v.  Craig, 
3  Barb.  Ch.  101).  The  event  contemplated  by  the  testator 
here,  was  that  the  devisees  would  have  issue,  who  would  take 
the  property  absolutely,  which  was '  necessarily  coupled  with 
the  knowledge,  on  his  part,  that  it  was  an  event  that  might  not 
occur ;  and  as  it  did  not,  the  property  comes  under  the  resi- 
duary clause  of  the  will  and  is  disposed  of  by  it  (Doe  v.  Weath- 
erby,  11  East,  322  ;  Doe  v.  Scott,  13  M.  &  S.  300 ;  Doe  v. 
Frederick,  1  B.  &  Ad.  186  ;  Edgerton  v.  Massey,  3  Com.  B. 
N.  S.  338 ;  Youngs  v.  Youngs,  supra'  Craig  v.  Craig,  3  Barb. 
Ch.  76;  1  Jarman  on  Wills,  2d  Am.  ed.  519). 

3.  The  provision  in  the  sixth,  or  residuary  clause,  directing 
the  trustees,  on  the  death  of  the  testator,  to  transfer  to  those 
whom  his  wife  should  appoint,  the  personal  property  therein 
provided  for,  and  "  all  and  singular  my  real  estate  not  herein 
and  hereby  otherwise  disposed  of,"  does  not  exclude  this  prop- 
erty from  the  residuary  clause,  for  it  had  not  been  absolutely 
disposed  of  by  the  will — the  absolute  or  final  disposition  of  it 
being  dependent  upon  a  contingency  that  might  not  and  did 
not  happen,  the  devisees  having  died  before  the  wife,  at  whose 
death,  they  were,  if  then  living,  to  have  a  life  estate  in  it. 

4.  This  case  does  not  come  within  the  rule  applied  in   Van 
Kleeck  v.  Dutch  Church  of  New  York  (6  Paige,  108  ;  20 
Wend.  600),  that  a  residuary  devise  does  not  include  real  estate, 
which  was,  in  terms,  absolutely  devised  to  others  who  could  not 
take  from  incapacity, — as  in  the  case  of  a  corporation  incapable 
of  taking  by  devise, — but  descends  to  the  heirs ;  the  reason  of 
the  rule  being  that  it  appearing  by  the  devise  of  the  property 
in  the  will  that  the  testator  presumed  that  he  had,  by  his  will, 
disposed  of  the  entire  fee  absolutely,  leaving  nothing  remaining 
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for  future  disposition,  no  intention  could  be  inferred  that  it  was, 
in  the  event  of  a  failure  of  the  devise,  to  come  under  the  resid- 
uary clause  (per  GROVER,  J.,  in  Youngs  v.  Youngs,  supra,  p. 
259),  but  on  the  contrary  that  he  did  not  intend  the  residuary 
devise  to  extend  to  it  (1  Jarman  on  Wills,  590,  3  Am.  ed.).  It 
was  conceded,  in  Van  Kteeck  v.  Reformed  Dutch  Church, 
by  the  chancellor  (6  Paige,  108),  that  the  general  residuary 
clause  embraces  reversionary  and  contingent  interests  not  fully 
and  completely  covered  by  other  parts  of  the  will,  and  the 
opinions  upon  the  affirmance  of  the  case  in  the  court  of  errors 
show  (per  GROVER,  J.,  in  Youngs  v.  Youngs,  supra],  that  if  the 
disposition  made  had  been  upon  a  contingency  that  might  have 
left  an  interest  undisposed  of,  such  contingent  interest  would 
have  passed  under  the  residuary  clause,  which  is  the  case  here. 
"  If,"  says  JARMAN,  "  an  estate  in  fee  were  devised  to  a  person  on 
the  happening  of  a  certain  event,  it  is  obvious  that  the  alterna- 
tive fee  depending  on  the  converse  event  is  undisposed  of,  and 
therefore,  is  an  interest  on  which  the  residuary  clause  will 
operate"  (1  Jarman  on  Wills,  519,  2d  Am.  ed.). 

5.  The  appellant  concedes  the  law  to  be,  that  where  there 
is  a  distinct  limited  or  contingent  devise,  couched  in  such  terms 
that  the  testator  could  not  but  have  had  in  his  mind  the  possi- 
bility of  its  failure,  and  there  is  a  sufficient  residuary  clause,  the 
residuary  devisee  would  take  the  reversion  or  remainder.  The 
devise  here,  of  this  particular  real  estate,  was  to  each  devisee, 
"  during  her  life,  and  on  her  death  to  her  issue,  then  her  sur- 
viving, and  the  issue  of  such  of  them  as  may  then  have  de- 
parted this  life,  the  issue  of  any  such  deceased  child  taking  per 
stirpes,  and  not  per  capita,  in  fee  simple  absolute  ;"  and  as  the 
devisees,  at  the  time  of  the  making  of  the  will,  had  no  issue, 
and  were  unmarried,  which  was  known  to  the  testator,  who 
designates  them  by  their  maiden  names,  one  of  them  living  in 
his  family,  and  the  other  the  niece  of  his  wife,  the  testator 
must  have  had  in  his  mind,  the  possibility  of  the  failure  of 
issue,  their  having  issue  being  one  of  those  uncertain  future 
events,  of  which  any  ordinary  mind  would  take  cognizance ; 
and  as  there  was,  with  this  contingent  special  devise,  a  general 
residuary  clause,  the  two  are  entirely  consistent  with  each  other ; 
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the  intention  of  the  testator  being,  as  the  language  of  the  will 
shows,  to  dispose  of  the  whole  of  his  estate. 

6.  The  fact  that  the  devisees  were  not  to  take  this  property 
until  the  death  of  the  testator's  wife,  and  that,  on  the  happen- 
ing of  that  event,  the  residuary  estate,  except  what  was  then 
otherwise  disposed  of  under  the  will,  was  to  go  to  the  .person 
or  persons  whom  she  should  appoint  by  will,  does  not  bring 
this  case,  as  the  appellant  contends,  within  the  rule,  that  'where 
a  part  of  the  residue  itself  fails,  that  part  does  not  go  to  aug- 
ment the  remainder  of  the  residue,  but  is  undisposed  of,  and 
goes  to  the  next  of  kin  (Skrymsh&r  v.  NorthGote,  1  Swanst. 
566).  This  rule,  which  has  been  applied  in  this  state,  in  Kerr 
v.  Dougherty  (79  N.  Y.  346),  and  Beekman  v.  Bonsor  (23  K 
Y.  312),  may  be  illustrated  by  the  case  from  which  it  was  de- 
rived,— OresweU  v.  Cheslyn  (2  Eden,  123), — where  the  testator 
gave  his  residuary  estate  to  his  three  daughters  equally,  as  ten- 
ants in  common,  and  then,  by  a  codicil,  revoked  the  devise  as 
to  one  of  the  daughters,  giving  her  a  pecuniary  legacy  instead  ; 
and,  the  legacy  having  lapsed,  by  her  death  before  that  of  the 
testator,  it  was  held  that  the  legacy  did  not  go  to  the  other  two 
residuary  legatees,  but,  being  undisposed  of  by  the  will,  went 
to  her  next  of  kin  ;  and  in  Skrymsh&r  v.  Northcote,  above 
cited,  which  was  founded  upon  this  case  of  Creswell  v.  Cliedyn, 
the  testator  declared  that  the  moiety  of  the  residue,  the  income 
of  which  was  given  to  his  daughter  for  life,  should,  if  she  died 
without  issue,  be  divided  into  two  parts,  which  he  gave  in 
equal  proportions  to  a  son  and  another  daughter,  and  after- 
wards revoked  the  part  given  to  the  other  daughter,  without 
making  any  other  disposition  of  it ;  in  respect  to  which,  it  was 
held  that  he  died  intestate.  In  these  cases,  the  testator  took  a 
certain  part  from  the  residue,  and  making,  in  one  case,  another 
disposition  of  it,  and  in  the  other  case,  no  disposition  of  it,  it 
was  held  that  it  could  not  go  back  to  augment  the  residue,  as 
that  was  evidently  not  the  testator's  intention  ;  and  hence,  the 
rule  that  a  part  of  the  residue,  of  which  the  disposition  fails, 
would  not  accrue  in  augmentation  of  the  remaining  parts,  as  a 
residue  of  a  residue  ;  that  it  does  not  therefore,  come  under  the 
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residuary  clause,  but  is  undisposed  of  and  goes  to  the  testator's 
heirs  or  next  of  kin. 

But  the  present  is  not  a  case  of  a  devise  of  a  part  of  the 
residue,  which  is  subsequently  revoked  or  withdrawn,  making 
another  or  no  disposition  of  it,  or,  like  the  cases  in  this  state, 
where  a  devise  of  a  certain  or  unascertained  part  of  the  residue 
fails,  being  invalid  from  uncertainty  or  other  cause,  but  it  was 
a  special  devise  of  a  life  estate  in  two  distinct  pieces  of  land, 
with  a  contingent  remainder,  which  did  not  take  effect,  as  the 
contingency  by  which  it  might  have  become  an  absolute  de- 
vise in  fee  never  happened,  both  devisees  having  died  with- 
out issue,  before  the  death  of  the  testator's  wife,  which  left  an 
alternative  fee  undisposed  of,  which  passes  to  the  residuary  le- 
gatees under  the  general  rule,  that  reversionary  or  contingent 
interests,  not  fully  or  completely  covered  by  other  parts  of  the 
will,  are  embraced  by  and  come  under  the  residuary  clause. 
"  Residue,"  says  Sir  THOMAS  PLUMER,  the  master  of  the  rolls, 
in  the  case  last  cited,  of  Skrymsher  v.  Northcote,  "  means  all 
of  which  no  effectual  disposition  is  made  by  the  will,  other 
than  the  residuary  clause ;  but  when  the  disposition  of  the 
residue  itself  fails,  to  the  extent  to  which  it  fails,  the  will  is  in- 
operative." Where,  as  in  Simons  v.  Rudall  (1  Sim.  138),  cited 
by  the  appellant,  the  testator  subjects  a  certain  part,  in  that 
case,  one-fourth  of  his  estate,  to  the  appointment  of  the  survivor 
of  the  tenants  for  life,  and  then  gives  the  rest  and  residue  of 
it,  after  their  death,  to  others,  and  the  survivor  does  not  ex- 
ercise the  power  of  appointment,  the  part  so  subjected  does 
not  pass  under  the  residuary  clause,  because  it  was  expressly 
excluded ;  all  that  was  given  by  the  residuary  clause  being  the 
rest  and  residue  remaining  after  the  part  subjected  to  the  power 
of  appointment,  which  power  never  having  been  exercised, 
there  was  no  disposition  of  it,  and  it  went  necessarily  to  the 
heirs  or  next  of  kin.  But  it  has  need  that  the  testator  must 
have  used  words  clearly  limiting  the  gift  of  the  residue  and 
showing  in  express  terms  an  intention  to  exclude  from  it  por- 
tions of  his  estate  that  fail  to  pass  under  previous  clauses  in  the 
will,  in  order  to  take  them  out  of  the  general  rule  (King  v. 
Woodhutty  3  Edw.  Ch.  82,  84). 


NEW  YORK— MAKCH,  1881.  549 

Floyd  v.  Carow. 

In  the  language  of  the  will,  in  the  present  case,  there  is 
nothing  showing,  or  from  which  it  can  be  implied,  that  it  was 
the  intention  of  the  testator  to  exclude  this  property  absolutely 
from  the  residue  of  his  estate  ;  that  if  the  devisees  should  die 
without  issue,  it  was  not  to  go  into  the  residuary  estate. 

In  the  language  of  BAYLEY,  J.,  in  See  v.  Weatherby  (11 
East,  322),  "  There  must  be  sometheing  in  the  will,  either  ex- 
pressed, or  necessarily  to  be  implied,  showing  an  intention  of 
the  testator  to  exclude  the  reversion,  in  order  to  prevent  the 
general  words  of  the  residuary  clause  from  passing  it."  In 
the  language  of  Lord  ELLENBOKOUGH,  in  the  same  case,  "  The 
operation  of  a  residuary  clause  carries  every  real  interest  of 
every  kind  whatsoever,  whether  known  or  unknown  to  the 
testator,  unless  it  be  manifestly  excluded."  "  I  take  the  gen- 
eral rule  of  construction  to  be,"  says  Lord  TENTERDEN,  in  Doe 
v.  Fossick  (1  Barn.  &  Ad.  186),  "that  all  the  testator  has, 
which  is  not  otherwise  disposed  of,  passes  under  the  residuary 
clause,  unless  there  appears,  from  other  parts  of  the  will,  a 
clear  and  manifest  intention,  that  something  shall  not  pass." 
What  is  relied  upon  as  showing  such  intention  in  this  case  is, 
that  by  the  sixth,  or  residuary  clause,  the  net  income  of  the 
whole  of  the  residuary  estate  is  to  be  paid  to  the  testator's  wife, 
during  her  life ;  and  that,  upon  her  death,  it  is,  including  all 
his  real  estate  not  otherwise  disposed  of  by  the  will,  to  be  con- 
veyed by  the  residuary  legatees  and  trustees,  as  she  shall  ap- 
point ;  and  that,  in  the  next,  or  seventh  clause,  he  gives  upon  the 
death  of  his  wife,  a  life  estate  in  these  two  pieces  of  land,  with 
a  contingent  remainder ;  thereby,  as  it  is  argued,  excluding  it 
from  the  residuary  estate  which  is  to  be  conveyed,  as  his  wife 
should  appoint.  But  he  does  not  exclude  it.  He  left  it,  with 
other  property,  covered  by  like  devises,  to  remain  with  the 
bulk  and  residue  of  his  estate,  during  his  wife's  life,  to  be 
separated  only  in  the  event  of  the  devise  taking  effect,  upon 
her  death,  by  the  devisees  being  then  in  being,  or  having  issue. 
As  they  died,  however,  without  issue,  it  has  never  been,  and 
could  not  be,  under  the  will,  separated  from  a  residue,  so  as  to 
leave  what  is  called  a  residue  of  a  residue.  It  remained 
exactly  as  the  testator  left  it,  forming  a  part  of  his  residuary 
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estate,  the  contingency  not  having  occurred,  which  would  have 
taken  it  out  of  the  residuary  estate,  and  made  another  disposi- 
tion of  it.  It  remained  a  contingent  interest,  not  provided  for 
in  the  will  otherwise  than  by  the  residuary  clause,  and  it  does 
not  follow,  because  he  provided  for  the  conveyance,  by  the 
residuary  legatee,  upon  the  death  of  his  wife,  of  all  his  real  es- 
tate, not  otherwise  disposed  of  by  him,  that  he  intended  to  ex- 
clude this  contingent  interest  from  the  operation  of  the 
residuary  clause,  if  the  contingency  should  not  happen.  In 
Doe  v.  WcatJierby,  supra,  it  was  held  that  it  was  not  a  suffi- 
cient reason  for  holding  that  a  testator  did  not  intend  to  pass  a 
contingent  interest  or  reversion,  by  the  general  words  of  the 
residuary  clause,  because  he  subjected  the  rest  of  his  real  es- 
tate not  disposed  of  to  certain  life  annuities  to  one  of  which 
this  reversion  would  not  attach. 

7.  There  was  no  error  in  excluding  evidence  that  the 
testator  had  other  real  estate  than  that  devised  by  the  seventh 
clause,  as  that  fact,  if  it  had  been  shown,  could  have  had  no 
effect  upon  the  construction  of  the  will. 


BRUNT.  J.  —  It  seems  hardly  necessary  to  add  anything 
to  the  exhaustive  statement  of  conclusions  made  by  the  learned 
chief  justice  in  his  opinion,  but  it  may  not  be  improper  for  me 
to  add  one  or  two  suggestions  upon  what  seems  to  me  to  be 
the  only  question  of  difficulty  involved  in  this  case. 

The  rule  that  the  residue  of  a  residue  is  not  increased  or 
augmented  in  consequence  of  the  failure  of  a  devise  of  the 
other  part  or  parts  of  the  original  residue,  which  the  testator 
has  expressed  an  intention  to  otherwise  dispose  of,  seems  to  be 
reasonably  well  settled,  both  by  principle  and  authority  ;  and, 
if  the  premises  in  question  -are  to  be  deemed  as  taken  out  of 
the  residue  by  the  seventh  clause  of  the  will,  then  they  could 
never,  under  any  circumstances,  become  subject  to  the  pro- 
visions of  the  residuary  clause. 

The  fact  that  it  is  evident  that  the  testator  did  not  intend 
to  die  intestate,  as  to  any  part  of  his  estate,  the  fact  that  it 
could  not  be  determined,  until  the  death  of  the  wife,  whether 
or  not  any  of  the  real  estate  mentioned  in  the  seventh  clause 
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of  the  will  was  or  was  not  disposed  of  by  the  will,  and  the  fact 
that  the  testator  knew  that  it  could  not  be  so  determined,  seem 
to  indicate  a  very  plain  intent  upon  the  part  of  the  testator 
that  the  question  as  to  what  real  estate  was  disposed  of  by  the 
will  was  to  depend  upon  the  fact  as  to  who  could  take  under 
the  seventh  clause  of  the  will  at  the  death  of  his  wife. 

He  seems  to  have  intended  that  his  wife  might,  by  will, 
dispose  of  all  the  estate  which  did  not  pass  by  the  will,  and 
whether  the  real  estate  mentioned  in  the  seventh  clause  of  the 
will  did  or  did  not  pass  under  the  will,  could  only  be  deter- 
mined upon  the  death  of  the  wife,  and  in  view  of  this  fact  he 
gives  his  wife  the  right  by  will  to  designate  to  whom  all  his 
estate  should  go,  which  did  hot  pass  to  some  designated  party 
under  the  will. 

It  being,  therefore,  the  intention  of  the  testator  that  what 
was  otherwise  disposed  of  by  the  will  was  to  be  determined 
by  the  condition  of  affairs  at  the  time  of  the  death  of  his 
wife,  there  was  no  intent  to  take  the  real  estate  mentioned 
in  the  seventh  clause  out  of  the  residue,  unless  there  were 
some  persons  in  being  to  take  at  the  time  of  the  death  of  the 
wife,  and  the  rule  hereinbefore  stated  does  not  apply. 

For  the  above  reason,  together  with  those  stated  by  the 
learned  chief  justice,  I  think  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed.* 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  court 
of  appeals,  April  7,  1882. 
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CHAKLES  SULLIVAN,  Appellant,  against  JOSEPH  PRESDEE,  Re- 
spondent. 

(Decided  April  4th,  1881.) 

The  effect  of  the  provisions  of  sections  3210,  3211  of  the  Code  of  Civil  Pro- 
cedure, and  of  the  repealing  act  of  1880  (L.  1880,  c.  245),  is  that  the  cases 
in  which  a  warrant  of  attachment  may  be  granted  in  district  courts  in 
the  city  of  New  York  are  prescribed  by  article  4  of  title  2  of  chapter  19  of 
the  Code,  but  the  method  of  applying  for  a  warrant,  and  the  duties  of  the 
justice  and  the  clerk  respectively  in  regard  to  granting  the  attachment, 
are  regulated  by  the  district  court  act  of  1857  (L.  1857,  c.  344). 

Upon  issuing  a  warrant  of  attachment  from  a  district  court  in  the  city  of  New 
York,  the  justice  should  indorse  his  allowance  of  the  attachment  upon 
the  warrant,  and  the  clerk  should  then  subscribe  his  name  to  the  body  of 
the  warrant.  The  signing  of  the  warrant  by  the  justice  instead  of  the 
clerk  is  an  irregularity. 

Under  the  requirement  of  the  Code  of  Civil  Procedure  (§§  2907,  3210),  that 
warrants  of  attachment  in  district  courts  in  the  city  of  New  York  shall  be 
returnable  in  not  less  than  six  days  before  the  return  day  of  the  summons, 
and  of  L.  1862,  c.  484,  §  13,  which  is  still  in  force,  and  provides  that 
where  a  defendant  in  an  action  in  such  a  court  is  not  a  resident  of  the 
city  of  New  York,  the  summons  shall  be  returnable  in  not  less  than  two 
nor  more  than  four  days,  no  valid  warrant  of  attachment  can  be  issued  in 
an  action  in  a  district  court  against  a  non-resident  of  the  city  of  New 
York. 

APPEAL  from  a  judgment  of  the  district  court  in  the  city  of 
New  York  for  the  first  judicial  district,  vacating  an  attachment 
and  dismissing  the  action. 

The  action  was  commenced  by  a  "  long  summons,"  and  a 
warrant  of  attachment  was  granted  against  the  property  of  the 
defendant.  Before  interposing  an  answer,  the  defendant  ob- 
jected that  it  appeared  upon  the  plaintiffs  papers  that  the  de- 
fendant was  a  non-resident  of  the  city  of  New  York,  and,  that 
fact  being  conceded,  the  justice  vacated  the  attachment  and 
dismissed  the  action.  From  this  decision  the  plaintiff  appealed 
to  this  court. 
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P.  Solinger,  for  respondent. 


HOESEN,  J.—  The  repealing  act  (chapter  417)  of  1877 
repeals  sections  1  and  2  of  chapter  484  of  the  Laws  of  1862. 
The  two  sections  repealed  simply  prohibited  persons  not  at- 
torneys at  law  from  practicing  as  attorneys  in  the  district  courts. 
The  repealing  act  of  1880  (chapter  245,  Laws  of  1880)  repealed 
sections  3,  10,  15,  51  and  76  of  chapter  344  of  the  Laws  of  1857, 
commonly  known  as  the  district  court  act,  and  so  much  of 
chapter  484  of  the  Laws  of  1862  as  applied  to  the  marine  court. 
The  remaining  parts  of  the  district  court  act  of  1857,  and  the 
act  amendatory  thereof,  known  as  chapter  484  of  the  Laws  of 
]  862,  have  not  been  expressly  repealed,  but  continue  in  force 
unless  they  have  been  repealed  by  implication.  That  there 
may  be  no  doubt  upon  this  subject,  subdivision  7  of  section  3 
of  the  repealing  act  of  1880  declares  that  that  act  shall  not  af- 
fect any  provision  of  the  existing  laws  relating  to  the  district 
courts,  or  the  proceedings  therein,  except  so  far  as  the  subject 
thereof  is  expressly  regulated  or  provided  for  in  the  Code  of 
Civil  Procedure. 

Turning  to  the  Code  of  Civil  Procedure,  we  find  that  by 
section  3210,  articles  3,  4  and  5  of  title  2,  chapter  19  of  that 
code  are,  subject  to  certain  qualifications  specified  in  section 
3211,  made  applicable  to  the  district  courts  of  the  city  of  New 
York. 

Of  the  three  articles,  3,  4  and  5,  we  find  that  article  3  re- 
lates to  orders  of  arrest  ;  article  4  to  warrants  of  attachment  ; 
and  article  5  to  requisitions  in  replevin.  The  practice  of  the 
district  courts  in  relation  to  arrests,  attachments  and  replevin, 
is  the  same,  therefore,  as  in  justices'  courts,  except  as  it  is  mod- 
ified by  section  3211. 

Section  3211  provides  that  existing  statutes  remaining  un- 
repealed,  and  which  are  specially  applicable  to  district  courts, 
shall,  as  far  as  they  prescribe  the  duties  of  justices  and  clerks, 
and  the  method  of  transacting  business,  govern  the  manner  of 
applying  for,  granting  and  executing  warrants  of  attachment, 
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orders  of  arrest  and  requisitions  to  replevy,  and  the  proceed- 
ings thereupon. 

From  these  provisions  of  the  code,  it  follows  that  in  district 
courts,  as  in  justices'  courts,  article  4  prescribes  the  cases  in 
which  an  attachment  may  be  granted.  The  method  of  apply- 
ing for  a  warrant,  and  the  duties  which  fall  upon  the  justice 
and  the  clerk  respectively  with  respect  to  the  granting  of  the 
attachment,  remain  the  same  as  tney  were  under  the  district 
court  act  of  1857,  which  is  a  statute  specially  applicable  to  dis- 
trict courts,  and  which  has  never  been  repealed.  Turning  to 
article  4,  we  find,  by  section  2906,  that  in  order  to  entitle  the 
plaintiff  to  an  attachment  he  must  show  by  affidavit  that  he  is 
entitled  to  recover  a  sum  stated  therein,  "  over  and  above  all 
counter-claims  known  to  him."  In  the  case  before  us,  the  af- 
fidavit states  that  the  plaintiff  demanded  $250  "  over  and  above 
all  discounts,  setoffs  and  counter-claims  known  to  him."  It  was 
not  necessary  for  the  affiant  to  state  more  than  is  required  by 
section  2906  ;  and  after  averring  that  the  plaintiff  was  entitled 
to  recover  a  specified  sum  "  over  and  above  all  counter-claims 
known  to  him,"  it  was  superogatory  to  add  the  words  "  dis- 
counts and  setoffs."  The  plaintiff's  affidavit  was  not  defective. 

The  warrant  of  attachment  should  have  been  signed  by  the 
clerk,  and  the  allowance  of  the  warrant  should  have  been  in- 
dorsed upon  the  warrant  by  the  justice  with  his  own  hand. 
The  application  for  the  warrant  must  necessarily  be  made  to 
the  justice  himself.  If  the  affidavit  presented  to  him  be  suffi- 
cient, he  should  indorse  his  allowance  of  the  attachment  upon 
the  warrant,  and  the  clerk  should  then  subscribe  his  name  to 
the  body  of  the  warrant.  Section  3214  expressly  retains  that 
portion  of  the  former  practice  which  regulated  the  duties  of 
justices  and  clerks,  and  the  manner  of  applying  for,  granting 
and  executing  a  warrant  of  attachment,  though  an  attachment 
can  no  longer  be  granted  under  the  revised  statutes  or  under  the 
non-imprisonment  act.  The  signing  of  the  attachment  by  the 
justice  instead  of  the  clerk  was  nothing  more  than  an  irregu- 
larity, but  objection  to  it  was  seasonably  made.  Whilst  it 
would  have  been  perfectly  proper  for  the  justice  to  cause  the 
irregularity  to  be  corrected,  no  application  for  such  correction 
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appears  to  have  been  made,  so  that  we  are  not  called  upon  to 
review  the  exercise  of  the  justice's  discretion  in  refusing  to  al- 
low the  irregularity  to  be  cured. 

The  principal  difficulty  in  the  case  arises  from  the  confusion 
into  which  the  practice  has  been  thrown  by  the  vain  attempt 
of  the  codifier  to  preserve  the  short  summons  in  district  courts, 
and  at  the  same  time  to  make  an  attachment  returnable  in  not 
less  than  six  days  before  the  return  day  of  the  summons.     Sec- 
tion 13,  chapter  484,  Laws  of  1862,  is  still  in  force  ;  and  it  pro- 
vides that  where  a  defendant  is  not  a  resident  of   the  city  of 
New  York,  the  summons  shall  be  returnable  in  not  less  than  two 
nor  more  than  four  days  from  its  date.     Manifestly,  it  is  im- 
possible, under  these  provisions  of  law,  for  the  plaintiff  to  obtain 
a  valid  warrant  of  attachment  where  the  defendant  is  a  non- 
resident of  the  city  of  New  York.     The  summons  must  be  re- 
turned in  not  more  than  four  days  from  its  date,  and  the  at- 
tachment cannot  be  returned  in  less  than  six  days  before  the 
return  day  of  the  summons.     It  is  not  for  the  courts  to  attempt 
by  judicial  legislation  to  make  a  system  of  justice  for  the  dis- 
trict courts  by  nullifying  some  of  the  provisions  of  the  statutes 
and  twisting  others  till  their  framers  would  never  know  them. 
Embarrassed  by  these  conflicting  provisions  of  law,  the  plaint- 
iff attempted  to  evade  the  difficulty  by  obtaining  a  long  sum- 
mons, instead  of  a  short  one.     The  defendant  took  the  objec- 
tion in  time  that  the  papers  disclosed  that  he  was  a  non-resi- 
dent of  the  city  of  New  York.     That  fact  was  conceded,  and 
the  justice  thereupon  dismissed  the  action,  holding  that  a  non- 
resident defendant   could   not  be  sued  by  long  summons.     In 
this  view  there  was  no  error.     The  plaintiff  contends  that  the 
defendant  may  have  had  a  place  of  business  in  the  city  of  New 
York,  so  that  he  was  not  be  regarded  as  a  non-resident  within 
the  meaning  of  section  23  of  chapter  484  of  the  Laws  of  1862. 
It  the  defendant  had  a  place  of  business  in  the  city  of  New 
York  that  fact  was  not  brought  to  the  attention  of  the  court  be- 
low.    What  the  decision  might  have  been,  if  it  had  appeared 
that  a  long  summons  was  properly  issued,  we  have  no  means  of 
knowing.     But,  upon   the  conceded  facts,  as   they  were  pre- 
sented to  the  justice,  as  the  objection  was  taken  in  time,  and 
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before  an  answer  had  been  interposed,  he  properly  held  that  a 
long  summons  conferred  no  jurisdiction  upon  the  court,  if 
served  upon  a  non-resident  of  the  city. 

The  judgment  vacating  the  attachment  and  dismissing  the 
action  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J. — I  concur.  It  is  not  in  our 
power  to  remedy  the  condition  in  which  the  law  now  is  by  the 
existing  statutory  enactment  that  a  non-resident  must  be  sued 
in  a" district  court  by  a  short  summons,  returnable  in  not  less 
than  two  nor  more  than  four  days ;  and  the  provision  of  the  new 
Code,  in  respect  to  these  courts,  that  an  attachment  must  be  re- 
turnable not  less  than  six  days  before  the  return  day  of  the 
summons.  I  agree,  therefore,  that  the  judgment  should  be 
affirmed. 

J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs.' 


IN  THE  MATTER  OF  THE  FINAL  ACCOUNTING  OF  SAMUEL  M. 
MEEKER,  SURVIVING  EXECUTOR,  &c.,  OF  WILLIAM  WALL, 
DECEASED. 

[SURROGATE'S  COURT,  NEW  YORK  COUNTY.]  ' 
(Decided  June  23d,  1882). 

Where  objections  to  the  account  filed  by  an  executor  are  referred  to  an 
auditor,  and  his  report  finding  the  account  correct  is  confirmed,  no  al- 
lowances out  of  the  estate  should  be  made  to  proctors  who  have  appeared 
upon  the  accounting  for  adult  legatees  and  filed  no  objections;  nor  to  a 
proctor  for  a  general  guardian  or  a  special  guardian  for  services  in  filing 
objections  that  have  not  been  sustained.  Allowances  may  properly  be 
made  to  special  guardians,  appointed  to  protect  the  interests  of  minors, 
for  services  in  examining  the  account,  but  not  to  the  attorney  of  the  gen- 
eral guardian  of  one  of  such  minors  for  the  same  service.  And  where 
the  services  of  an  attorney,  in  bringing  an  action  for  the  construction  of 
the  will,  have  proved  beneficial,  having  increased  the  personal  estate,  he 
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is  entitled  to  an  allowance  ;  but  the  amount  should  not  be  fixed  before 
the  determination  of  an  appeal  taken  by  him  from  the  order  confirming 
the  auditor's  report. 

APPLICATION  for  allowances  upon  final  accounting  by  an 
/  executor,  made  to  this  court,  exercising  the  powers  and  juris- 
diction of  the  surrogate's  court  of  the  County  of  New  York, 
under  the  provisions  of  section  2486  of  the  Code  of  Civil  Pro- 
cedure. 

The  grounds  of  the  application  are  stated  in  the  opinion. 

CHARLES  P.  DALY,  Chief  Justice. — After  the  executor  had 
filed  his  account  and  the  vouchers,  objections  to  it  were  filed 
by  H.  F.  Averill,  Esq.,  proctor  of  Catharine  Hancox  and 
special  guardian  of  Kate  Wall  Hancox  ;  by  Jesse  N.  Nelson, 
Esq.,  special  guardian  of  Sallie  Wall  Scott ;  and  by  A.  M. 
Stewart,  attorney  of  the  "United  States  Trust  Company,  the 
general  guardian  of  the  said  Sallie.  The  other  parties  appear- 
ing on  the  accounting  filed  no  objections,  but  severally  filed 
consents  to  the  passing  of  the  account,  expressing  themselves 
fully  satisfied  with  the  correctness  of  it. 

An  auditor  was  appointed,  before  whom  the  parties  filing 
objections  were  heard,  who  found  the  account  to  be  correct, 
and  whose  report  was  confirmed ;  an  appeal  from  the  order 
confirming  it,  being  taken  only  by  Mr.  Averill. 

The  rule  by  which  I  shall  be  governed  in  the  application 
made  by  the  respective  parties  for  allowances,  in  the  one  laid 
down  by  Surrogate  CALVIN  in  Osborne  v.  Me  Alpine  (4  Redf. 
5),  that  they  can  be  granted  against  the  estate,  only  to  counsel 
for  executors  or  administrators,  and  any  special  guardian,  nec- 
essarily appearing  in  the  case,  and  to  legatees  or  next  of  kin, 
who  file  objections,  and  sustain  them  in  whole  or  in  part. 
This  disposes  of  the  applications  of  the  proctors  who  appeared 
for  the  adult  legatees  and  filed  no  objections ;  and  limits  the 
application  for  allowances  to  Mr.  Averill,  who  brought  an 
action  in  the  supreme  court  for  a  construction  of  the  will, 
upon  which  he  was  successful ;  and  to  the  special  guardians  of 
the  minors,  necessarily  appearing  in  the  case ;  an  allowance 
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having  already  been  made  to  the  executor.  Under  this  rule, 
allowances  are  not  to  be  made  to  the  proctor  for  the  general 
guardian  who  filed  objections  that  have  not  been  sustained. 
He  has  rendered  no  service  to  the  estate  and  is  not  to  be  com- 
pensated out  of  it  for  services  which  were  not  necessary ;  the 
auditor  having  reported  that  the  account  of  the  executor  was 
correct,  and  his  report  having  been  confirmed.  Nor  is  the 
special  guardian  to  have  an  allowance  for  his  services  in  raising 
objections  which  were  not  sustained.  He  is  entitled  to  an  al- 
lowance, having  been  appointed  by  the  court  to  protect  the 
interest  of  the  minor,  for  the  services  he  rendered  in  examin- 
ing the  account ;  and  $250,  in  my  opinion,  is  a  sufficient  com- 
pensation for  that  service ;  which  will  also  be  allowed  to  the 
other  special  guardians,  the  account  being  voluminous  and 
containing  a  great  number  of  vouchers. 

Beyond  the  examination  of  the  account  rendered  by  the 
executor,  no  service  or  further  appearance,  upon  the  part  of 
the  special  guardians,  was  necessary,  the  account  being  correct ; 
and  to  grant  allowances  in  such  cases,  would  be  but  to  encour- 
age special  guardians  to  raise  objections,  that  the  amount  of 
their  allowances  might  be  enhanced.  There  may  be  peculiar 
cases,  in  which  an  allowance  would  be  made  to  a  special  guard- 
ian interposing  objections,  although  the  account  was  ultimately 
found  to  be  correct ;  but  this  is  not  one  of  them. 

Mr.  Averill  is  entitled  to  an  allowance  because  the  result  of 
the  action  brought  by  him  in  the  supreme  court  has  been  bene- 
ficial, having  increased  the  amount  of  the  personal  estate  ;  but 
as  he  has  appealed  from  the  confirmation  of  the  auditor's  re- 
port, the  sum  to  be  ultimately  allowed  him  out  of  the  estate 
should  be  left  until  the  appeal  is  determined  ;  for  if  he  is  suc- 
cessful upon  his  appeal,  the  allowance  would  necessarily  be 
larger  than  it  would  otherwise  be. 

An  examination  of  the  account  of  the  executor  by  the  at- 
torney of  the  general  guardian  of  Sallie  "Wall  Scott,  where  a 
special  guardian  had  been  appointed  to  watch  over  her  interest 
in  the  accounting,  was  not  necessary.  Both  are  not  entitled  to 
allowances  for  performing  the  same  service  for  the  same  minor. 
It  will,  therefore,  be  allowed  only  to  the  special  guardian,  that 
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being  his  especial  duty  upon  his  appointment.  That  there  were 
twenty-nine  hearings  or  allowances  before  the  auditor,  was  due 
to  the  objections  made.  If  they  had  not  been  interposed,  the 
account  would  have  been  submitted  and  the  examination  of  it 
by  the  auditor  would  have  been  simply  a  clerical  duty.  As 
none  of  the  objections  were  sustained,  this  extended  hearing 
before  the  auditor  was  unnecessary,  and  the  estate  is  not  to  be 
charged  with  the  payment  of  the  services  of  the  proctors  and 
special  guardians,  who  saw  fit  to  institute  it. 

The  amount  I  have  allowed  is  large,  as  compared  with  what 
the  Code  now  allows  for  like  services  (§§  2561,  2562). 

This  proceeding  does  not  come  under  the  above  sections  in 
the  new  Code  (§  3347,  subd.  11).  I  have  therefore  given 
what  was  regarded  as  a  liberal  allowance  under  the  law  as  it 
previously  existed. 

Order  accordingly. 
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ABANDONMENT. 
See  INSURANCE,  3. 
ACCORD  AND  SATISFACTION. 

1.  The  defendant  in  an  action  for 
rent  upon  a  sealed  indenture  of 
lease,  testified  at  the  trial  that  he 
delivered  to  the  plaintiff  certain 
notes  of  a  third  person  with  de- 
fendant's indorsement,  under  a 
parol  agreement  that  such  notes 
should  be  accepted  in  payment  of 
the  rent  due  and  to  fall  due  under 
the  lease.  Held,  that  such  a  trans- 
action would  constitute  an  accord 
and  satisfaction,  not  only  for  a 
past  but  for  a  future  breach  of 
the  covenant  to  pay  rent.  Law- 
rence v.  Barker,  140 

ACCOUNTING. 

See  COSTS,  3. 

LIMITATION  OF  ACTIONS,  1. 

ACTION. 

The  provisions  of  the  acts  of  1870 
and  1872  (2  L.  1870,  p.  1096;  1  L. 
1872,  p.  799),— that  "it  shall  be 
lawful  for  the  owners  or  lessees  of 
any  pier,  &c.,  to  charge  and  col- 
lect" a  certain  rate  of  wharfage, — 
were  intended  to  be  a  substitute 
for  the  provisions  of  the  act  of 
18GO  as  amended  in  1862  (L.  18GO, 
p.  418;  L.  1862,  p.  952).— allowing 
such  owners  or  lessees  to  "charge 
and  receive "  the  same  rate  of 
wharfage,  but  requiring  the  col- 

VOL.  IX.— 36 


lection  of  such  wharfage  to  be  en- 
forced in  the  manner  prescribed 
by  section  217  of  the  act  of  April 
9, 1813, — which  act  gave  a  remedy 
by  distress;  and  an  action  may 
therefore  be  maintained  for  the 
recovery  of  the  rates  of  wharfage 
allowed  under  the  acts  of  1870 
and  1872.  Hastorfv.  Kelley,  403 

See  CONVERSION. 
CORPORATIONS,  1. 
COSTS,  2. 

DISTRICT  COURT,  5. 
EXECUTION,  4. 
LIMITATION  OF  ACTIONS. 

AFFIDAVIT. 

See  ATTACHMENT,  3,  4. 
INNKEEPERS,  1. 
SUMMONS,  1. 

AGREEMENTS. 
See  CONTRACTS. 

ALIMONY. 
See  DIVORCE,  8. 

ALLOWANCE. 
See  COSTS,  3. 

AMENDMENT. 

The  amendment  of  a  complaint 
to  conform  to  the  evidence,  even 
though  erroneously  allowed, is  not 
a  ground  for  setting  aside  the  judg- 
ment founded  on  it,  where  such 
evidence  tended  to  establish  an- 
other cause  of  action  contained  in 
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the  complaint,  and  the  defendant 
was  therefore  not  damnified  by  the 
amendment.  Robertson  v.  Robert- 
son, 44 

2.  In  an  action  by  a  wife  against  her 
husband    for    a    separation,    an 
amendment  of  the  complaint  was 
allowed,  by  which  the  action  was 
changed  to  a  suit  for  an  absolute 
divorce.     The  order  allowing  the 
amendment  was  made  more  than 
seven  years  after  the  commence- 
ment of  the  action,  and  without 
personal  notice  to  the  defendant, 
although  the  papers  upon  which 
the  application  was  made  showed 
that  the    plaintiff    knew  of    the 
whereabouts  of  the  defendant,  and 
that  he  was  not  in  a  condition  to 
defend.     Held,   that    the  amend- 
ment was  improperly  allowed,  and 
was  unauthorized  either  by  the 
provisions  of  the  Code  in  respect 
of  amendments  or  under  any  in- 
herent power  of  the  court,  inde- 
pendent of  statute,  to  make  amend- 
ments in  furtherance  of  justice; 
and    that    a    decree    of    divorce 
granted   to  the  wife  upon  such 
amendment  must  be  set  aside,    ib. 

3.  As  the  legislature  has  prescribed 
in  what  cases  the  court  can  allow 
amendments  to  a  pleading,  though 
no  negative  words  are  used  in  the 
statute,    the  court  is  necessarily 
limited  to  the  cases  prescribed  by 
law;  although,  if  there  had  been 
no  provision   in  the  Code  in  re- 
spect to  amendments,  the  court 
might  have  had  an  inherent  power 
to  grant  amendments  in  further- 
ance of  justice.     Per  VAN  BRUNT 
and  LARREMORE,  JJ.  ib. 

See  CARRIERS,  1,  2. 
JUDGMENT,  2. 

APPEAL. 

1,  An  appeal  to  the  general  term, 
from  an  order  denying  a  motion 
for  a  new  trial  on  the  judge's  min- 
utes, as  well  as  from  the  judg- 
ment, brings  all  the  evidence  up 
for  review,  and  the  general  term, 
in  the  exercise  of  a  sound  discre- 
tion, may  set  aside  a  verdict  which, 
upon  due  examination,  appears  to 
have  been  influenced  by  passion 


or  prejud'ce,  or  one  that  is  clearly 
against  die  weight  of  evidence. 
Hi/nes  v.  McDermolt,  4 

2.  Although  an  interrogatory  to  a 
witness  examined   under  a  com- 
mission i^  improperly  excluded  on 
the  trial,  the  judgment  will  not  on 
that  account  be  reversed,   where 
the  interrogatory  appears  to  have 
been  fully  answered  in  other  parts 
of    the    deposition.      Dollner  v. 
Lintz,  17 

3.  A  verdict  will  not  be  set  aside 
as  against  the  evidence,  where  the 
theory  of  the  case  adopted  by  the 
jury  is  not  inconsistent  with  the 
evidence,  although  the  court  might 
incline  to  a  contrary  finding  on 
the  facts.  ib. 

4.  Pending  appeals  from  judgments 
upon  which  executions  had  bef»» 
issued    in    each  of    four   actions 
against   the  same  defendant,   an 
order  was  made  that,  upon   the 
defendant  tiling  a  proper  under- 
taking in  each  of  the  actions,  and 
the  justification  by  the  sureties, 
and  approval  of  the  undertakings 
by  a  justice  of  the  court,  the  plain- 
tiff's proceedings  should  be  stayed 
and  the    executions    superseded. 
For  the    purpose    of    complying 
with  this  order,  the  defendant  pro- 
cured B.  and  C.  to  execute  joint 
undertakings  in  each  of  the  four 
actions,  and  at  the  time  fixed  for 
the  justification  of  the  sureties,  B. 
attended  and  was  examined  as  to 
his  sufficiency,  and  his  examina- 
tion was  sworn  to  before  the  jus- 
tice ;  but  C.  did  not  attend.    There- 
upon an  order  was  made  that  the 
defendant  be  allowed  to  substitute 
a  new  surety  in  place  of  C.,  and 
that  such  new  surety  should  jus- 
tify on  a  day  named,  and  that  new 
undertakings  should  be  executed 
and  filed  on  that  day  in  each  case. 
The  defendant  filed  new  under- 
takings in  all  the  actions,   each 
executed    by  two    new  sureties, 
who  were  examined  and  justified, 
and  the  new  undertakings  were 
approved    by    the  justice,      The 
undertakings  executed  by  B.  and 
C.  were  never  presented  to  the 
justice  for  approval,  and  the  suf- 
ficiency of  B.  was  never  passed 
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upon  by  him.  In  an  action 
against  B.  and  C.  on  the  under- 
takings executed  by  them, — Held, 
that  a  refusal  of  the  judge  to 
charge  the  jury  as  requested  on 
behalf  of  the  defendant  B.,  that  the 
undertakings  sued  on  were  not 
approved  by  the  court,  was  error; 
as,  without  such  instruction,  the 
jury  might  well  suppose  that  the 
swearing  of  B.  to  his  justification 
before  the  justice  was  equivalent 
to  an  acceptance  of  him  as  surety 
by  the  justice.  Gross  v.  Bouton,  25 

5.  So  a   refusal  to  charge  as  re- 
quested on  behalf  of  the  defendant 
B.,  that  the  co- surety  with  B.  not 
having  jusliiied,  B.   was  exoner- 
ated   from    liability,    was    error. 
By  the  terms  of  the  order,   pur- 
suant to  which  the  undertakings 
were  executed,  they  were  not  to 
operate  as  a  stay  until  the  justifi- 
cation of  the  sureties  and  approval 
of  the  judge;   and  C. ,  the  co-su- 
rety, having  failed  to  justify,  and 
the  undersakings  being  joint  and 
not  several,  B.  was  discharged,  as 
well  as  C.       No  damage   could 
have  been  sustained  by  the  plain- 
tiff from  the  giving  of  the  under- 
takings, as  they  could  not  operate 
as  a  stay  until  justification  and 
approval.  ib, 

6.  Neither  could  B.  be  held  liable 
upon  the  undertakings  on  an  al- 
leged parol    agreement    that    he 
would   consider    himself    bound. 
Such    an    agreement    would     be 
clearly    within     the    Statute    of 
Frauds.       Nor    did    he    remain 
liable  upon   the  undertakings  in 
the  absence  of  any  agreement  to 
release    him  from  responsibility. 
He  had  the  right   to  claim   the 
joint  liability  of  his  co-surety  as 
a    condition    of    his    obligation. 
That    was    the    undertaking    he 
signed,  and  no  other;    and   that 
undertaking  could  not    be  made 
several  by  parol.  ib. 

7.  If    the  court,    on  appeal,    is  of 
opinion  that  a  decree  of  divorce 
is  void,  it  is  its  duty,  upon  giving 
a  hearing  to  the  party  to  be  affect- 
ed by  the  action  of  the  court,  to 
set  aside  the  decree  upon  its  own 
motion,    notwithstanding  an  ob- 


jection that  the  attorney  appear- 
ing for  such  party  has  been  dis- 
missed by  him,  and  has  no  right 
to  prosecute  the  appeal.  Robertson 
v.  Robertson,  44 

8.  No  appeal  lies  to  this  court  from 
an  order  of  the  marine  court  of 
the  city  of  New  York,  denying  a 
motion  for  a    new   trial  on  the 
ground  of  newly-discovered  evi- 
dence.    Lesser  v.  Wunder,  70 

9.  The  objection,  that  a  direction  to 
a  jury  to  find  a  verdict   for  the 
plaintiff  was  errror,  is  available 
on  appeal  under  a  general  excep- 
tion;  a  particular  request  to  the 
judge  to  submit  the   case  to  the 
jury  is  not  necessary.  ib. 

10.  The  power  of  the  general  term, 
upon  appeal  from  a  judgment  in 
an  action  tried  before  a  referee,  to 
review    his   findings    upon   ques- 
tions of  fact,  even  where  the  credi- 
bility of  witnesses  is  involved,  is 
to  be  exercised  only  in   a  very 
strong  case,  where  the  conclusion 
appears  irresistible  that  his  finding 
as  to  the  facts  was  erroneous.     El- 
lis v.  Howe  Machine  Co.,  78 

11.  It  is  competent  for  this  court, 
under  section  1303  of  the  Code  of 
Civil  Procedure,  where  a  notice  of 
appeal   has    been  duly  given,  to 
permit  defects  in  an  undertaking 
on  an  appeal  from  a  judgment  of 
the  marine  court  to  be  remedied. 
Katz  v.  Kuhn,  172 

12.  The  granting  of  time  for  such  &• 
purpose  necessarily  operates  as  a'' 
stay.  ib. 

13.  Section  1311  of  the  Code  of  Civil 
Procedure  does  not  apply  where 
the  undertaking  has  been  given 
before  an  execution  has  been  lev- 
ied, ib. 

14.  In  an  action  of  claim  and  deliv- 
ery of  personal  property  brought 
in  a  district  court  in  the  city  of 
New  York,   judgment  was    ren- 
dered in  favor^pf  the  plaintiff  and 
execution  issued  and  the  property 
claimed  was  restored  to  the  plain- 
tiff.    The  judgment  having  been, 
reversed  on  appeal  to  this,  court, 
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an  application  was  made  by  the 
defendants  for  restitution  of  the 
property,  the  provisions  of  the 
Code  of  Civil  Procedure  in  re- 
spect to  such  applications  not  yet 
having  gone  into  effect.  Held, 
that  under  the  Code  of  Procedure 
(§  369),  this  court  had  no  power  to 
order  restitution  of  the  property; 
and  the  failure  of  the  legislature 
to  give  such  authority  must  be  re- 
garded as  a  casus  omissus.  Mead 
v.  Bateman,  174 

15.  An  appeal  should  not  be  deemed 
waived  or  abandoned  or    be    so 
declared    for    want   of    prosecu- 
tion, by  a  strict  enforcement  of 
the  rules  of  practice,  even  in  a 
case  of  long  delay  in  bringing  on 
the  argument,  where  both  parties 
have  slept  upon  their  rights.     Pa- 
cific Mail  Steamship  Co.  v.  Toel, 

301 

16.  Upon  affirming,  on  appeal,  an 
order    appointing  a  referee,    the 
general  term  will  not,  ou  the  ap 
plication  of  the  appellant,  direct 
that  the  reference  be  to  three  ref- 
erees instead  of  one ;  the  applica- 
tion should  be  made  at  special 
term,  and  upon  notice  to  the  op- 
posite party.     Devlin  v.    Mayor, 
&c.,  of  New  York,  334 

17.  Where  a  complaint  has  been  dis- 
missed at  the  trial  on  the  ground 
of  a  variance  between  the  proof 
and  a  particular  allegation  of  the 
complaint,  if,  upon  an  appeal  from 
the  judgment  on  such  dismissal, 
it  does  not  appear  that  there  was 
any  proof  to  show   that  the  de- 
fendant had  been  misled  by  it,  or 
wherein  the  facts  proved  differed 
from    the    facts  as  averred,   the 
judgment  must  be  reversed  and  a 
new  trial  granted;  the  judgment 
of  dismissal  should    not    be    af- 
firmed upon  the  ground  that  the 
evidence  given  did  not  establish  a 
cause  of  action,  where  no  motion 
was  made  at  the  trial  to  dismiss 
the  action  for  failure  of  proof, 
since,  upon  such  a  motion,  the 
proof  might  ha*e  been  supplied. 
Dunn  v.  Durant,  389 

18.  The  provisions  of  the  Code  of 
Civil  Procedure  allowing  an  ap- 


peal from  a  specified  part  of  a 
judgment  have  no  application  to 
an  action  at  law  in  which  judg- 
ment is  rendered  for  a  sum  of 
money  only;  and  upon  an  appeal 
by  a  party  in  whose  favor  such  a 
judgment  has  been  rendered,  from 
so  much  of  the  judgment  as  de- 
nies to  him  the  right  to  recover  a 
greater  sum,  if  such  appeal  brings 
up  for  review  any  ruling  of  the 
court  below  which  was  erroneous, 
the  appellate  court  must  of  neces- 
sity reverse  the  judgment  and  or- 
der a  new  trial.  Cromwell  v.  Burr, 

482 
See  DISTRICT  COURT,  1,  5. 

ARREST. 

1.  Where  the  register  of  the  city  of 
New  York  makes  and  certifies  to 
an  erroneous  return  to  a  written 
requisition  for  a  search  in  his  of- 
fice, he  is  guilty  of  "misconduct 
or  neglect  in  office,"  within  section 
549  of  the  Code  of  Civil  Procedure, 
and  is  therefore  liable  to  arrest  in 
an  action  to  recover  damages  for 
such  erroneous  return,  although 
he  did  not  personally  make  the 
search  or  personally  certify,  and 
although  the  search  was  in  fact 
made  by  one  of  his  searchers  who 
was  designated  to  make  it  by"  the 
party  making  the  requisition. 
Van  Schaick  v.  Sigel,  383 

ASSESSMENTS. 
See  CONTRACTS,  10, 
NEW  YORK  CITY,  3. 

ASSIGNMENT. 

1.  Where,  by  an  assignment  of  a 
contract  for  work  which  has  been 
partially  performed  by  the  as- 
signor, the  assignee  assumes 
debts  incurred  by  the  assignor 
in  the  execution  of  the  con- 
tract, to  the  extent  of  a  specified 
sum,  and  no  more,  and  afterwards 
pays  more  than  that  amount  of 
such  debts,  without  paying  the 
whole,  the  creditors  remaining 
unpaid  have  no  right  of  action 
against  the  assignee.  Even  a 
promise  by  him  to  pay  a  specific 
claim,  being  without  considera- 
tion, is  not  binding  upon  him. 
Odell  v.  Mulry,  381 

See  INSURANCE,  1,  2. 
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ASSIGNMENT   FOR    BENEFIT 
OF  CREDITORS. 

1.  In   an  action  to  recover  back 
goods     fraudulently     purchased, 
and  which  have  been  transferred 
by  the  purchaser  under  a  general 
assignment  for  benefit  of  creditors, 
the    assignee    may     properly    be 
made  a  defendant  as  assignee;  and 
the  allegation  of  such  assignment 
in  the  complaint  is  not  an  admission 
of  title  in  the  assignee.     Roome 
v.  Me  Govern,  60 

2.  In  such  a  case,  the  assignee,  as 
he   comes    into  possession  of   the 
goods  innocently,  is  entitled  to  a 
demand   for   their    return   before 
action  is  brought;  but  where  the 
plaintiff,     for    the     purpose     of 
making  such  a  demand  personally, 
went  to  the  place  where  the  goods 
were,  and   to   the   assignee's  own 
place  of  business,  and,  not  seeing 
him  at  either  place,  made  a  de- 
mand upon  the  person  in  charge 
of  the  goods,  leaving  a  written  de- 
mand to  be  delivered  to  the  assig- 
nee,— Held,  that  this  was  all  that, 
under     the    circumstances,     the 
plaintiff  could    be    required    to 
do.  ib. 

3.  An  attorney,  retained  by  an  as- 
signee for  the   benefit    of    credi- 
tors, is  not  entitled  to  be  repaid  by 
him  out  of   the   assigned   estate, 
disbursements  made  in  contesting 
p;oceedings    to  have  the  debtor 
adjudicated    bankrupt,   in   which 
proceedings  he  appeared  as  attor- 
ney for  certain    creditors;    there 
being  no  evidence  of  any  resulting 
benefit  to  the  creditors  generally. 
People,  ex  rel.  Olin  v.  Lockwood,   68 

4.  Upon  a  reference  to  ascertain 
the  amount  due  to  an  attorney 
for  professional  services  rendered 
to  an  assignee  for  benefit  of  cred- 
itors, where  the  attorney's    claim 
therefor  against  the  assigned  es- 
tate    is     reduced     two-thirds     in 
amount,  the  assignee  is   to  be  re 
garded   as  the    prevailing  party, 
and    the    costs   of  the    reference 
should  be  imposed  on  the  attor- 

;    ney.  ib. 


5.  Where  property  is  seized  as  for- 
feited to  the  government  of   the 
United  States  and  a  decree  of  for- 
feiture     is       subsequently     pro- 
nounced by  the  court,  the  title  of 
the  owners  of  the  property  is  di- 
vested at  the  time  of  seizure;  and 
a  remission  of  the  forfeiture  and 
an  order  for  the   payment  to   the 
owners  of  part  of  the  avails  of  the 
property   will    not    inure   to    the 
benefit  of  their  assignee  under  a 
general  assignment  for  the  bene- 
fit of  creditors  made  after  the  seiz- 
ure and  before  the  time  of  such 
remission   and     order    for.    pay- 
ment.     Ward  v.   Webster,  ]  82 

6.  Under  a  general  assignment  for 
the  benefit  of  creditors,  the  court 
will  not  order  the  payment  by  the 
assignee,  in  preference  to  private 
creditors  of  the  assignor,  of  taxes 
imposed,  under  laws  of  the  State, 
upon  his  real  estate,  and  not  pre- 
ferred by  him  in  the  assignment. 
Unless  preferred   by  the  debtor, 
the  State  shares  with  private  cred- 
itors in  the    distribution   by   the 
assignee,  except  as  to  the  right  of 
the  State  to  priority  of  payment 
of   taxes    out   of     the    particular 
property  on  which  the  tax  is  im- 
posed.    Matter  of  Lewis,  220 

7.  The  provision  of  the  general  as- 
signment act  of  1877  (L.  1877,  c. 
466,  §  4),  for  authorizing  the  as- 
signee to  advertise  for  creditors  to 
present    their    claims,    does    not 
make  the  publication  of  such  an. 
advertisement  the  sole  and  exclu- 
sive method  of  notifying  creditors 
to  present  proof  of  their  claims  to 
the  assignee.       The    service     by 
advertisement     was     merely    de- 
signed to  be  auxiliary  to,  and  not 
a  substitute     for    other     known 
methods     of    service;    and     this 
court  may,  therefore,  properly  re- 
quire   (as  by  Rule  81   of   Rules 
with  regard  to  Insolvent  Assign- 
ments, Dec.  12,  1878),  that,  in  ad- 
dition   to    such  advertisement,  a 
copy  of  the   notice  or  advertise- 
ment to  present  claims  must  be 
mailed    to  each    creditor    whose 
name  appears  on  the  books  of  the 

•assignor,   unless  personal  service 
be  made.     Matter  of  Gilbert,     479 

See  INSURANCE,  3. 
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ASSOCIATIONS. 
See  BENEVOLENT  ASSOCIATIONS. 

ATTACHMENT. 

1.  In  an  action  against  the  sheriff 
of  the  city  and  county  of  New 
York  for    conversion  of  certain 
property  claimed  by  the  plaintiff 
under  foreclosure  of  a  mortgage, 
it  appeared  that  a  warrant  of  at- 
tachment was  issued  to  the  sheriff 
with  instructions  to  levy  the  same 
on  the  property  in  question,  which 
was  at  that  time  in  the  possession 
of  a  city  marshal  under  an  attach- 
ment   previously   issued   from    a 
district  court  in  the  city  of  New 
York.    The  sheriff  left  a  copy  of 
the  warrant  of  attachment  issued 
to  him  with  the  marshal's  watch- 
man,  but   the    marshal   retained 
possession  of  the  goods.     After- 
wards, the  plaintiff  having  claimed 
the  property  from  the  sheriff,  and 
a  trial  by  a  sheriff's  jury  of  the 
validity  of  the  cla^m  having  re- 
sulted in   favor  of  the   plaintiff, 
the  sheriff  directed  the   property 
to   be  delivered  to   the   plaintiff; 
but  the  marshal  refused    to  give 
up  the  goods,  and  they  were  after- 
wards  sold,    by   whom    did    not 
appear.  Held,  that  upon  such  proof 
it  was    erroneous  to  instruct  the 
jury  that  they  might  find  for  the 
plain,  iff  if  they  thought  her  title 
free    from    fraud,    and    if     they 
though^  the   acts  of    the   sheriff 
amounted  to  "  such  an  assump- 
tion of  power  over  the  property 
by  the  sheriff  as  led  him  to  claim 
or  retain  it  to  satisfy  the  attach- 
ment;" and  that,  in   view   of   the 
facts  that  the  marshal  was  in  pos- 
siou  of  the  property  before,  during 
and  after  the  sheriff's  attempt  to 
execute  his  attachment,  and  that 
it  was  the  marshal  and    not  the 
sheriff  who  withheld  the  property 
irom  the  plaintiff,  a  verdict  for  the 
plaintiff  was  against  the  evidence. 
Halben  v.  Beilky,  271 

2.  Under  the  provision  of  section 
682  of  the  Code  of  Civil  Procedure, 
— that  a  person  who  has  acquired 
a  lien  upon  or  interest  in  the  de- 


fendant's property  after  it  was 
attached  may,  at  any  time  before 
the  actual  application  of  the 
attached  property  or  the  proceeds 
thereof  to  the  payment  of  the 
judgment  recovered  in  the  action, 
appty  to  vacate  or  modify  the 
warrant,  &c., — such  application 
may  be  made  by  a  purchaser  of  a 
portion  of  the  attached  property 
subsequent  to  the  attachment. 
Tfow's  Printing  and  Bookbinding 
Co.  v.  Hart,  413 

3.  Where  a  motion  to  vacate    an 
attachment  is  made  on  the  affida- 
vit on  which  the  attachment  was 
granted,  and  on  "all   the   papers 
filed  and  sei  ved  in  said  attachment 
proceedings  in   the    action,"   the 
plaintiffs  cannot  sustain  the  at- 
tachment by  additional  affidavits 
or    by    papers    included    in    the 
judgment  roll  in  the  action  but  not 
required  to  obtain  the  warrant  of 
attachment.  ib. 

4.  The    failure    of  an   affidavit    to 
obtain  a  warrant  of  attachment, 
to  show,  as  required  by  section  636 
of  the  Code  of  Civil  Procedure, 
that  the  plaintiff  is   entitled    to 
recover  a  sum  stated  therein,  over 
and     above     all     counter-claims 
known  to  him.  is  sufficient  ground 
to  vacate  an  attachment  granted 
thereon.  ib. 

See  DISTRICT  COURT,  2,  6-8. 
MARINE  COURT,  1. 


ATTORNEY  AND  CLIENT. 

1.  The  doctrine  of  estoppel  cannot 
be  applied  to  prevent  an  attorney 
denying  the  right  of  his  client  to 
the  proceeds  of  the  action  in  which 
the  attorney  has  been    retained. 
Wardv.  Webster,  182 

2.  An  agreement  between  an  attor- 
ney and  his  client  by  which  the 
attorney  is  to  receive,  as  compen- 
sation for  his  services,  a  certain 
proportion  of  any    amount    that 
may  be  recovered,  is  looked  upon 
in  the  law  with  suspicion,  it  being 
the    duty    of    courts    to   protect 
clients  against  every  attempt,  on 
the  part  of  their  attorneys,  to  gain 
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any  undue  advantage  over  them; 
and,  therefore,  in  an  action  by  an 
attorney  upon  such  an  agreement, 
there  must  not  only  be  clear  proof 
of  the  making  of  the  contract,  but 
its  integrity  and  entire  fairness 
must  also  be  shown;  and  it  is 
incumbent  upon  the  plaintiff  to 
show  altirmatively  that  the  con- 
tract was  a  just,  fair  and  reasona- 
ble one.  Allison  v.  Sckeeper,  365 

3.  Where,  in  such  a  case,  an  oral 
agreement  is  alleged  that  the 
attorney  was  to  receive,  if  he 
should  succeed  in  obtaining  an 
award  for  damages  from  a  change 
of  grade  in  a  street,  25  per  cent,  of 
the  amount  awarded,  it  is  com- 
petent for  the  plaintiff  to  show 
that  this  was  the  us>ual  contract  in 
such  cases,  and  on  its  appearing 
that  a  printed  contract  was  gen- 
erally signed,  he  may  show  in 
wnat  cases  exceptions  to  this 
general  rule  were  made.  But  evi- 
dence on  the  part  of  the  plaintiff 
as  to  the  usual  rate  of  charge  in 
assessment  cases  is  improper;  nor 
should  l he  defendant  be  permitted 
to  show  the  amount  of  bills  paid 
to  other  lawyers  for  professional 
services.  id. 


4  Neither  is  it  competent  for  the 
defendant,  in  such  an  action,  to 
give  evidence  of  the  proceedings 
of  the  assessors  and  their  mode  of 
ascertaining  the  damages,  in  or- 
der to  show  the  improbability  of 
the  contract  alleged  ;  since  it  was 
not  incumbent  upon  the  attorney 
to  give  that  information  before. 
making  the  contract.  JNor  should 
the  defendant  be  permitted  to 
show  that  the  assessors  assessed 
the  damages  without  reference  to 
any  appearance  by  attorneys,  ib. 

6.  Where,  in  an  action  by  attorneys 
for  professional  services,  the  de- 
fendant claims  to  have  employed 
another  nrm  of  attorneys,  and  not 
the  plaintiffs,  in  the  matter,  the 
plaintiffs  may  prove,  by  a  member 
of  such  other  rirm,  that  that  tirm 
make  no  claim  whatever  against 
the  defendant  for  services  in  that 
matter.  ib. 


See  APPEAL,  7. 

ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  3,  4. 
COSTS,  3. 
DISTRICT  COURT,  1,  3. 

B 

BANKRUPTCY  ACT. 

1.  A  discharge  of  a  debtor,  under 
the  United  States  Bankruptcy  Act, 
is  a  valid  defense  to  an  action  for 
moneys  of  others  received  by  the 
debtor  and  not  paid  over  by  him, 
where  his  relation  to  the  parties 
was  such  that  he  might  mingle 
such  moneys  with  his  own,  with- 
out by  that  act  alone  making  him- 
self liable  to  an  action,  and  where 
a  cause  of  action  could  only  arise 
upon  his  failure  to  account  for 
and  pay  over  such  moneys  upon  a 
demand  duly  made.     Such  a  lia- 
bility is  not  a  debt  created  by  the 
bankrupt   "while   acting   in   any 
fiduciary  capacity,"  within  the  ex- 
ception contained   in  the  Bank- 
ruptcy Act.     (Juilfoyle  v.  Ander- 
son, 64 

2.  In  order  to  recover  upon  a  new 
promise  to  pay  a  debt  discharged 
in  bankruptcy,  where  the  promise 
is  conditional,  proof  of  the  fultill- 
me'nt  of    the  condition  must  be 
given.      Goldman    v.   Abrahams, 

223 

3.  The  provision  of  section  5119  of 
the  United   States  Kevised   Stat- 
utes,— allowing    a    discharge    in 
bankruptcy  to  be  pleaded  without 
alleging  the  facts  which  show  tiiat 
the  court   had  jurisdiction, — ap- 
plies to  discharges  only.  All  other 
proceedings, — such    as    composi- 
tions,— which  are  relied  on  to  re- 
lease a  bankrupt  from  his  debts, 
must,  when  pleaded,  be  accompa- 
nied  by  averments  which  show 
that  the  court  in  which  they  were 
taken  had  jurisdiction  of  the  par- 
ties and  the  subject  matter.    Crom- 
well v.  Burr,  256 

4.  Objections  to  the  validity  of  a  sale 
of  a  bankrupt's  real  estate  by  his 
assignee   in    bankruptcy,    on   the 
grounds  that  the  order  of  sale  was 
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signed  by  the  judge  of  the  bank- 
ruptcy court,  and  was  therefore 
not  the  order  of  the  court;  that  it 
did  not  designate  the  time  and 
place  of  sale;  that  the  notice  of 
sale  was  not  published  as  required 
by  the  bankrupt  law,  and  did  not 
describe  the  premises  with  suffi- 
cient minuteness;  and  that  the 
whole  of  the  premises  was  sold, 
when,  if  proper  notice  had  been 

fiven,  a  small  portion  would  have 
rought  sufficient  to  satisfy  all 
claims  proved  in  the  bankruptcy 
proceedings,  will  not  avail  to  de- 
feat the  title  of  the  purchaser  at 
such  sale,  in  an  action  against 
those  claiming  under  him,  brought 
to  recover  the  possession  of  the 
premises,  by  a  stranger  to  the  pro- 
ceedings in  bankruptcy,  in  which 
action  it  appears  that  the  bank- 
ruptcy court  had  jurisdiction  of 
those  proceedings,  and  had  power 
to  order  the  sale,  and  that  court. 
by  a  subsequent  order,  duly  con- 
firmed all  the  proceedings  of  the 
assignee  under  the  order  of  sale. 
Smith  v.  Long,  429 

5.  Under  the  provisions  of  the  United 
States  Bankrupt  Act  of  1841  (5  U. 
S.  Stat.  at  L.  448,  §  15), — making 
deeds  of  lands  of  bankrupts  sold 
and  conveyed  by  their  assignees 
in  bankruptcy,  when  containing 
certain  recitals,  supported'  by 
specified  proofs  of  the  bankruptcy 
and  of  the  assignment  as  required 
by  the  act,  valid  and  effectual  to 
pass  the  title  of  the  bankrupt, — if 
the  jurisdictioual  facts  are  proved, 
a  deed  in  conformity  to  the  statute 
is  conclusive.  The  bankruptcy 
court  having  acquired  complete 
jurisdiction,  subsequent  proceed- 
ings for  the  sale  of  lands  of  the 
bankrupt,  although  erroneous,  are 
not  void,  and  may  be  corrected  in 
the  proceedings  themselves;  and, 
if  confirmed  by  a  subsequent  ad- 
judication, cannot  be  collaterally 
questioned.  ib. 

See  SALE,  4. 
! 

BANKS. 

1.  A  national  bank  is  not  within  the 
provision  of  2  R.  S.  458,  £  :J, — 
which,  as  amended  by  L.  1864,  c. 


422,  provides  that  in  suits  by  or 
against  "  any  corporation  created 
by  or  under  any  statute  of  this 
state,"  it  shall  not  be  necessary  to 
prove  on  the  trial  its  existence  un- 
less the  answer  alleges  that  the 
plaintiff  or  the  defendant  is  not  a 
corporation.  New  York  Nat.  Excli. 
Bank  v.  Jones,  248 

2.  A  banking  company  is  not  liable 
for  faLe  representations  alleged  to 
have  been  made  by  its  presi- 
dent, but  not  shown  to  have 
been  known  to  him  at  the  time 
to  be  untrue.  Per  LARREMORE, 
J.  Ryan  v.  Manufacturers  &  Mer- 
chants' Bank,  308 

8.  As  it  is  not  a  part  of  the  general 
business  of  a  bank  to  act  as  an 
agent  in  the  employment  of  attor- 
neys to  bring  suit  upon  a  draft 
deposited  with  it  for  collection,  or 
in  the  compromise  of  such  a  claim, 
it  is  not  liable  for  representations 
alleged  to  have  been  made  by  its 
president  in  respect  of  such  a  mat- 
ter, as  to  which  it  has  not  con- 
ferred upon  him  any  special 
authority,  and  has  not  been  in  any 
way  benefited  by  his  acts.  ib. 

See  PLEDGE,  1. 

BENEVOLENT      ASSOCIA- 
TIONS. 

1.  Provisions  of  the  constitution  and 
by-laws  of  a  benevolent  society, 
allowing  benefits  "  in  case  of  sick- 
ness, "and  providing  that  "when 
any  member  .  .  .  takes  sick," 
he  shall  be  entitled  to  such  bene- 
fits "if  ii  be  so  that  he  is  not  able 
to  attend  to  his  daily  labor,"  do  9 
not  extend  to  a  case  of  a  perma- 
nent bodily  injury  which  does  not 
affect  the  general  health  of  the 
person  injured.  Kelly  v.  Ancient 


Order  of  Hibernians, 
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2.  By  its  constitution  a  benevolent 
association  undertook  to  pay,  on 
the  death  of  a  member,  to  his  per- 
sonal representatives,  certain  sums 
as  benefits.  One  of  its  by-laws 
required  notice  in  writing  to  be 
given  to  every  member  six  months 
in  arrears  tor  dues,  that  he  would 
be  stricken  from  the  list  unless  he 
should  pay  his  dues;  and  another 
provided  that  a  member  not  noti- 
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fying  the  association  of  a  change 
of  his  residence  should  incur  a 
fine.  A  member  being  more  than 
six  months  in  arrears  for  dues,  the 
messenger  of  the  association  went, 
for  the  purpose  of  serving  the 
prescribed  notice,  to  the  place 
notified  by  such  member  to  the 
association  as  his  residence,  but 
found  that  he  had  removed,  and 
the  notice  was  not  served.  Held, 
that  there  was  no  sufficient 
foundation  for  proceedings  to 
expel  such  member,  and  thereby 
deprive  his  administratrix  of  the 
benefits  provided  upon  his  death, 
although  he  had  given  no  notice 
of  his  change  of  residence. 
WachM  v.  Noah  Widows'  d;  Or- 
phans' Bencwleid  Assoc.,  470 

BILLS  AND  NOTES. 

1.  In  an  action  upon   a   promissory 
note,  by  indorsees  from  the  payee, 
against   the   maker,    evidence    of 
what  the  payee  said  to  the  plain- 
tiffs when  he  transferred  the  note 
to  them  may  properly  be  excluded, 
where  there  is  no  attempt  to  show 
that  the  plaintiffs  are  not  bon.ajide 
holders.     Dotlner  v.  Liiitz,         17 

2.  In   an   action    on   a    promissory 
note,  an  answer,  after  denying  all 
allegations   in   the   complaint  ex- 
cept  as   specifically  admitted,  al- 
leged that  the  note  in  question  was 
made   and   indorsed    iiy   the     de- 
fendant without  consideration  and 
for  the  acconimodaiion  of  a  third 
party,  of  winch  facts  tlie  plaintiff 
was  apprised  at  the  time  the  note 
was  taken  by  him;  and  set  up,  as 
an  affirmative  defense,  ownership 
of   the   note   in   certain     persons 
named  other   than   the    plaintiff. 
Held,  that  the   defendant  was  en- 
titled   to   the   ahirmative  of   the 
issue;  and  to  refuse  him  the  right 
to  open  and  close  at  the  trial   was 
error,  for   which   a  judgment  for 
the   plaintiff   should   be  reversed. 
Opper  v.  Caillon,  157 

3.  Under  the  pleadings,  it  was  com- 
petent for  the  defendant  to   show 
that   the   note   was  given  by  him 
for   the   accommodation     of    the 
payee  and  without  consideration, 
and  that  the  plaintiff  took  it  with 


knowledge  of  that  fact,  and  not 
for  value,  or  in  payment  of  or  as 
security  for  an  antecedent  debt. 

ib. 

4.  Where,  under  a  judgment  upon 
a    promissory  note    against    the 
makers,   an  execution    has  been 
levied  upon  their  property,  the  re- 
lease  of    such     levy   operates   to 
release  the  indorsers,  if  such  levy 
was  sufficient  to  satisfy  the  judg- 
ment; or  if   not  sufficient,  the  in- 
dorsers  are  released  to  the  extent 
of  the  value  of  the  property  levied 
upon,     liut  in  a  subsequent  action 
on  the  note  against  the  indorsers, 
evidence  of  such  facts  is  not  ad- 
missible  unless   pleaded   as  a  de- 
fense;   and   if    such   evidence   is 
improperly     admitted,     all  hough 
not  relevant  to  any  issue  raised  by 
the   pleadings,    and    against    the 
plaintiff's  objection,  the  failure  of 
the  judge  to   submit  any  question 
arising  upon   it  to  the  jury  is  not 
erroneous;  especially  where  no  re- 
quest is  made  for  the  submission 
of  such  question,  and  where  the 
evidence  does  not  show  the  value 
of  the  property  levied  on,  nor  to 
what     extent     the     levy     would  • 
operate  to  discharge  the  iudorsers. 
Pea*e  v.  Tilt,  229 

5.  In  an  action  upon  a  promissory 
no  e   against  the  executors  of  an 
indorser,  the   maker   of   the  note 
has   not   such   an   interest  in  the 
event,  as  to  preclude  him,  under 
section  82!)  of  the    Code  of   Civil 
Procedure,  from    testifying    con- 
cerning   a    personal    transaction 
between  himself  and  the  deceased 
indorser.     New    York  Nat.  Exch. 
Bank  v.  Jones,  248 

6.  In  such  an  action  the  maker  tes- 
tified that  the  money  obtained  by 
discounting  the  note  was  half  for 
the  indorser  and   half  for  himself. 
Held,  that  a  motion  to  dismiss  the 
complaint,  on  the  ground  that  the 
indorser  was  merely  a  surety,  and 
as  such   had   been  discharged   by 
the   negligence   of    the    plaintiff, 
was  properly  denied.  ib. 

7.  A  promissory  note,  made  without 
consideration,  was  negotiated   by 
the  payee  upon  representations  by 
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him  that  it  was  a  genuine  busi- 
ness obligation,  and  when  it  be- 
came due  was  renewed  in  part  by 
the  holder  taking  a  new  note, 
made  and  indorsed  by  the  same 
parties,  upon  which  usurious  in- 
terest was  reserved.  Held,  that 
such  new  note  was  void  for  the 
usury,  notwithstanding  the  repre- 
sentations as  to  the  original  note. 
Le  Baron  v.  Van  Brunt,  349 

8.  Where  a  note  is  made  and  dis- 
counted in  this  state,  and  illegal 
interest  is    taken    and    reserved 
upon  it  here,  it  is  governed  by  the 
laws  "f  this  state  as  to  usury, 
although   the  maker    resides    in 
another    state,  and    the  note    is 
made  payable  at  the  place  of  his 
residence.  ib. 

9.  The  allowance  of  days  of  grace 
for  payment  of  a  promissory  note 
is  an  indulgence  established  by 
commercial  usage  for  the  benefit  of 
the  debtor  alone;  and  a  tender   by 
him  of  the  amount  due  upon  his 
note,  including  interest  for  the  days 
of  grace,  is  a  good  tender,  although 
made  at  the  time  fixed  by  the  note 
for  payment,  and  before  the  expir- 
ation of  the  days  of  grace.    Wyck- 
offv.  Anlliony,  417 

10.  Upon  the  trial  of  an  action  in 
the  marine  court  of  the  city  of  New 
York,   upon  a  promissory  note, 
against  the  indorser,  it  appeared 
that   the  note  was  without  con- 
sideration, and  was  indorsed  and 
delive.ed  by  the  indorser  to  the 
maker,  with  the  expectation  on 
the  part  of  the  indorser  that  it 
would  be  passed  by  the  maker  to  a 

'  particular  person  as  security  for  a 
loan  to  be  obtained  by  the  maker; 
but  that  the  maker  transferred  it 
to  the  plaintiff  in  part  payment  of 
an  antecedent  debt.  The  court 
instructed  the  jury  that  the  only 
question  for  them  was,  whether 
the  indorsement  was  upon  the 
condition  that  the  note  should 
not  be  used  otherwise  than  by 
being  passed  to  the  person  speci- 
fied, in  the  manner  stated;  and  if 
they  should  find  that  it  was,  the 
verdict  should  be  for  the  defen- 
dant. The  jury  found  for  the 
plaintiff;  but  on  appeal  from  the 


judgment  entered  on  the  verdict, 
the  general  term  of  the  marine 
court  reversed  the  judgment  and 
ordered  a  new  trial;  and  from 
this  decision  the  plaintiff  appealed 
to  this  court.  Held,  that  if  the 
finding  of  the  jury  that  there  was 
no  restriction  or  condition  im- 
posed by  the  indorser  upon  the 
use  of  the  note  was  correct,  the 
application  of  it  to  a  purpose  dif- 
ferent from  that  contemplated  by 
the  indorser  was  not  such  a  diver- 
sion as  would  constitute  a  defense 
to  him,  even  as  against  the  plain- 
tiff, who  took  the  note  only  as 
collateral  security  for  an  antece- 
dent debt;  but  as  the  reversal  of 
the  judgment  by  the  general  term 
of  the  marine  court  might  have 
been  upon  the  ground  that  the 
verdict  was  against  the  weight  of 
evidence, and  that  the  indorser  did 
in  fact  impose  such  a  condition, 
this  court  could  not  entertain  an 
appeal  from  a  decision  on  such  a 
ground;  and  as  no  valid  exception 
appeared  to  have  been  taken  by 
the  defendant  on  the  trial,  the 
appeal  must  be  dismissed.  Tins- 
dale  v.  Murray,  446 

11.  In  an  action  on  a  promissory 
note  against  the  maker,  an  answer 
setting  up  that  he  signed  the  note 
in  reliance  upon  an  oral  agree- 
ment, made  at  the  time,  that  he 
should  not  be  bound  according  to 
its  terms,  but  which  does  not  al- 
lege any  fraud  or  mistake,  docs 
not  constitute  a  defense.  Grocers' 
Bank  v.  Murphy,  510 

BILLS  OP  LADING. 

1.  The  defendants  undertook  to  carry 
for  the  plaintiff  certain  parcels, 
and  also  to  collect  from  the  con- 
signees upon  delivery  to  them  the 
sums  indorsed  upon  the  bills  of 
lading,  each  of  which  was  marked 
C.  O.  D.  The  bills  of  lading  con- 
tained a  stipulation  that  "in  no 
event  should  the  Adams  Express 
Company,"  the  defendants,  "  be 
liable  for  any  loss  or  damage  un- 
less the  claim  therefor  should  be 
presented  to  them  in  writing  at 
their  office  within  30  days  after 
the  date  of  the  bill  of  lading  in  a 
statement  to  which  the  receipt 
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given  to  the  shipper  should  be  an- 
nexed;" and  a  further  stipulation 
in  these  words:  "if  any  sum  of 
money  besides  the  charge  for 
transportation  is  to  be  collec.ed 
from  the  consignee  on  delivery  of 
the  above  described  property,  and 
the  same  is  not  paid  within  'SO 
days  from  the  date  of  the  bill  of 
lading,  the  shipper  agrees  that  this 
company  may  return  said  property 
to  him  at  the  expiration  of  that 
time,  subject  to  the  conditions  of 
this  receipt,  and  that  he  will  pay 
the  transportation  charges  both 
ways,  and  that  the  liability  of  this 
company  for  such  property  while 
in  its  possession  for  the  purpose 
of  making  such  collection  shall  be 
that  of  warehousemen  only."  The 
defendants  failed  to  collect  the 
amounts  due  on  the  parcels,  ami 
did  not  return  them  to  I  he  plaintiff. 
Held,  that  the  plaintiff  was  not  re- 
stricted to  30  days,  but  was  en- 
titled to  a  reasonable  time  in  which 
to  present  his  claim  against  the 
defendants  for  their  default.  Smith 
v.  Dim-more,  188 

2.  A  stipulation  in  a  bill  of  lading — 
"cargo  to  be  discharged  with 
quick  d  spatch,  as  customary,  or 
to  pay  demurrage  at  £5  per  day" — 
means  that  the  manner  of  dis- 
charging shall  be  with  as  quick 
dispatch  as  is  customary  at  the 
port  of  delivery;  and  where  the 
cargo  has  been  accepted  by  the 
consignees,  and  by  the  custom  of 
the  port  it  is  the  duty  of  the  con- 
signees to  find  the  place  where 
the  cargo  is  to  be  discharged,  and 
they  refuse  so  to  do,  they  will  be 
liable  for  demurrage  arising  from 
such  a  refusal.  Terjesenv.  Carter, 

193 

8.  Upon  trial  of  an  action  of  claim 
and  delivery,  for  goods  included 
in  a  bill  of  lading  in  the  name  of 
a  person  not  a  party  to  the  action, 
but  which  was  in  the  possession 
of  the  plaintiffs,  the  judge  in- 
structed the  jury  that  "a  bill  of 
lading  is  a  negotiable  instrument, 
and  the  possession  of  it  controls 
the  property.  If  the  goods  are  in 
traimtuyou  can  give  title  by  hand- 
ing over  and  delivering  the  bill  of 
lading;"  and  that  a  transfer  of  it 


is  a  transfer  of  the  title  to  the 
property.  Held,  that  as  these  in- 
structions were  erroneous,  and 
there  was  nothing  in  the  charge 
to  correct  the  false  impression 
which  the  jury  would  receive  from 
such  direction,  and  which  might 
have  influenced  them  in  finding  a 
verdict  for  the  plaintiffs,  the  ver- 
dict could  not  be  sustained.  Nich- 
olson v.  Conner,  275 

BOARDING-HOUSE    KEEPERS. 

1.  The  act  of  1860  for  the  protection 
of  boarding-house  keepers  (L.  1860, 
c.  446), — giving  to  boarding-house 
keepers  the  same  lien  for  board 
upon  the  goods  of  boarders  which 
an  innkeeper  has  upon  the  goods 
of  a  guest, — applies  to  cases  of 
special  contracts  for  board  at  a 
fixed  rate  by  the  weelj  or  month, 
although  an  innkeeper  would,  un- 
der such  circumstances,  have  no 
lien.  Misch  v.  O'Hara,  361 

BONDS. 

See  CONSTABLE,  1,  2. 
CORPORATIONS,  5. 
MECHANICS'  LIEN,  2. 
UNDERTAKING. 

C. 

CARRIERS. 

1.  In  an  action  to  recover  damages 
for  injury  to  the  plaintiffs'  goods, 
intrusted  by  them  to  the  de- 
fendants as  common  carriers  by 
sea,  such  injury  having  occurred 
while  the  goods  were  in  a  vessel 
ordinarily  in  charge  of  the 
defendants'  servants,  and  under 
circumstances  amounting,  prima, 
facie,  to  negligence  on  their  part, 
the  defense  that  at  the  particular 
tirn<  when  the  accident  happened 
the  vessel  was,  in  consequence  of 
a  public  regulation  of  .the  port, 
exclusively  in  charge  of  a  licensed 
pilot,  over  whom  the  defendants 
had  no  control,  and  whose  orders 
and  directions  the  defendants' 
officers  and  servants  were  bound 
to  obej  ,  and  that  it  was  by  his 
omission  to  direct  what  should 
have  been  doue  lor  the  security  of 
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the  vessel  and  cargo  that  the 
accident  happened,  is  not  available 
under  a  general  denial  in  the 
answer,  but  should  be  specially 
pleaded.  Such  matter  of  defense 
is  so  peculiarly  within  the  knowl- 
edge of  the  defendants  that,  to 
prevent  surprise  and  to  enable  the 
parties  to  go  to  trial  upon  equal 
terms,  the  plaintiffs  are  entitled  to 
be  apprised  of  it  by  the  answer. 
Gutter  man  v.  Liverpool,  Hew  York 
&  Philadelphia  Steamship  Co.,  119 


2.  Where  a  motion   to  amend  the 
answer    by    setting    up    such    a 
defense  is  made  at  a  second   trial 
of  the  action,  more  than  two  years 
after  the  beginning  of  the   litiga- 
tion, the  denial  of  such  motion  is 
not  an  improper  exercise  of  dis- 
cretion,   and    is    not    reviewable 
upon  appeal.  ib. 

3.  An  ocean  steamship  in  the  port 
of   Liverpool,  having   a  pilot   on 
board,  left  her  dock  and  anchored 
in  the  stream,  according  to  the 
usual  custom  of  the  port,  for  the 
purpose   of  taking  in   coal  for  a 
voyage  on  which  it  was  intended 
she  should  proceed  upon  the  day 
following.     While  so  at  anchor,  a 
part  of  the  cargo  sustained  injury 
alleged  to  be  due  to  want  of  care 
and  attention  on  the  part  of  those 
in  charge  of  the  vessel.    Held,  that 
the  owners  of  the  steamship  were 
not  relieved  from  liability  for  such 
injury,  by  the  presence  of  the  pilot 
on    board,     under    the    English 
statutes  relating  to  pilotage  in  the 
port  of  Liverpool,  as,  under  the 
statutory  regulations  applicable  to 
that  port,  it  was  not  obligatory 
upon  the  owners  of  the  vessel  to 
put  her  in  charge  of  a  pilot  when 
the  injury  occurred,  and  if  the 
pilot  was  in  charge  by  the  volun- 
tary act  of  the  owners,  they  were 
answerable  for  any  loss  or  injury 
arising  from  his  negligence.    Nor 
would  the  presence,  even  by  com- 
pulsion, of    the    pilot  on  board, 
prima  facie  exonerate  the  owners 
from  liability  for  an  act  of  negli- 
gence in  the  management  of  the 
vessel;  they  must  show  that  the 
act  of  negligence  was  exclusively 
that  of  the  pilot.  ib. 


4.  In  an  action    against    common 
carriers  for  injury  caused  by  their 
negligence  to  goods  transported 
by  them,  the  jury  may  properly 
include,  as  damages,  interest  on. 
the  amount  or  value  of  the  goods 
in  j  ured.  ib. 

5.  In  such  an  action,  the  jury  were 
instructed  that  the  price   brought 
by  the  damaged  goods  at  a  sale  by 
auction  Avas  not  conclusive  evi- 
dence of  the  value  of  the  goods; 
that    it    would    be    regarded    as 
doubtful,  if   there   were   a    more 
reliable    estimate    and    appraise- 
ment ;  that  it  was  simply  evidence 
of  what  the  damaged  goods  were 
fairly  worth,  in  the  absence  of  any 
other  evidence  to  control  it.   Held, 
that  there  was  no  error  which  was 
available  to  the  defendants  under 
a  general  exception.  ib. 

See  BILLS  OF  LADING,  1,  2. 
CASES  CRITICISED. 

Abbott  v.  Allen.  14  Johns,  248,  as  to 

pleading  breach  of  covenant  of 

seizin;    examined  and  held    not 

applicable    under    the    Code,    in 

Woo7ey  v,  Newcombe,  76 

Barrett  v.  Goddard,  3  Mason,  107,  as 

to  vendor's  lien ;  examined  and  not 

folio  wed  in 

Hamburger  v.  Rodman,         98 
Bennett  v.  Mellor,  5  T.  R.  273,  as  to 
liability  of  inn-keeper;  doubted, 
but  followed  in 

Kopper  v.  Willis,  465 

Brown  v.  Leigh,  49  N.  Y.  78,  as  to 
amendment  of  pleadings;  ex- 
plained and  distinguished  in 

Robertson  v.  Robertson,         53 
Btimrtcad  v.  Dividend  Mut.  Ins  Co., 
12  N.  Y.,   81,   as   to  waiver    by 
failure  to  object;  distinguished  in 
Smith  v.  Dinsmore,  190 

Clayes  v.  Hooker,  4  Hun,  231,  as  to 
law  of  place    respecting  usury; 
considered  as  discredited  by  Dick- 
inson v.  Edwards,  77  N.  Y.  573,  in 
Le  Baron  v.  Van  Brunt,    352 
Clough  v.  Murray,  3  Robt.  16,  as  to 
accord  and  satisfaction;  not  sus- 
tained by  the  authorities    cited, 
and  not  followed  in 

Lawrence  v.  Barker,  140 

Foot  v.  Farrington,   41   N.  Y.  164, 

as    to    limitations   of    equitable 
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actions;  considered  with  reference 
to  Code  of  Civ.  Pro.  §  382,  subd. 
5,  in 

Carr  v.  Thompson,  281 

Ford  v.  Ford,  53  Barb.  526,  as  to 
amendment  of  pleadings;  ex- 
amined and  disapproved  in 

Robertson  v.  Robertson,         53 

Greenfield  v.  Massachusetts,  &c.  Ins. 

Co.,  47  N.  Y.  430,  as  to  waiver  by 

failure  to  object;  distinguished  in 

Smith  v.  Dinsmore,  190 

Harmony  v.  Bingkam,   12  N.  Y.  99, 

as  to    recovery  of    money  paid 

under  duress;  distinguished  in 

Winch  v.  Mutual  Ben.  Ice  Co. , 

180 

Kelly  v.  Archer,  48  Barb.  68,  as 
to  defective  bond;  distinguished 
in 

Whitney  v.  Coleman,  239 

Kemp  v.    Knickerbocker  Ice   Co.,  69 

N.  Y.  45,  as  to  recovery  of  money 

paid  under  duress;  distinguished 

in 

Winch  v.  Mutual  Ben.  Ice  Co., 
180 

Krohn  v.  Sweeny,  2  Daly,  202,  as  to 
distinction  between  restaurant 
keeper  and  inn-keeper;  dictum 
qualified  in 

Kopper  v.  Willis,  465 

McGrath  v.  New  York  Central  R.  R. 

Co.,  62  N.  Y.  529,  as  to  evidence 

of    negligence;    distinguished   in 

Semel  v.  New  York,  New  Haven 

&  Hartford  R.  R.  Co.,    330 

Mitclwtt  v.  Crasftweller,  13  C.  B.  237, 

as  to  plea  of  not  guilty  in  action 

for     negligence;    examined    and 

not  followed  in 

Guilerman  v.  Liverpool,  New 
York  &  Philadelphia  Steam- 
ship Co.,  121 
Potter  v.  Kitchen,  5  Bosw.  566,    as 
to  pleading  breach  of  covenant  of 
seizin;    examined    and    not    fol- 
lowed in 

Wooley  v.  Newcombe,  76 

Sacketl  v.  Andross,  5  Hill,  327,  as 
to  pleading  discharge  in  bank- 
ruptcy; explained  as  not  appli- 
cable under  U.  S.  Rev.  Stat. 
§  5119,  in 

Cromwell  v.  Burr,  257 

Schroeppell  v.  Shaw,  3  N.  Y.  459,  as 
to  discharge  of  surety;  dictum 
not  followed  in 

New    York  Nat.  Exch.   Bank 
v.  Jones,  251 


Totten  y.  Phipps,  15  N.  Y.  354,  as 
to  joint  liability  for  negligence; 
distinguished  in 

Donnelly  v.  Jenkins,  43 

Tracey  v.  Corse,  58  N.   Y.    143,  as 

to  .forfeiture;    head-note  deemed 

not  warranted  by  the  decision,  in 

Wardv.  Webster,  185 

Troy  &  Boston  R.  R.  Co.  v.  Tibbits, 

11  How.  Pr.  170,  as  to  amendment 

of  pleadings;  examined  and  not 

followed  in 

Robertson  v.  Robertson,          53 
Van  Kleeck  v.  Dutch  Church,  6  Paige, 
108;  20  Wend.  600,  as  to  residuary 
devises;  distinguished  in 

Floyd  v.  Carow,  545 

CLAIM  AND  DELIVERY.   " 

See  APPEAL,  14. 

ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  1. 
BILLS  OF  LADING,  3. 

SALE,  4. 

COMMON  CARRIERS. 
See  CARRIERS. 

COMPOSITION. 
See  BANKRUPTCY  ACT,  3. 

CONDITION. 
See  BANKRUPTCY  ACT,  2. 
CONFLICT  OF  LAWS. 
See  LEX  Loci. 

CONSTABLE. 

1.  In  an  action  upon  a  bond  of  a 
constable  of  the  city  of  New  York 
under  the  provisions  of  the  Act 
of  1813,  c.  86,  §  147  (2  R.  L.  397),— 
that  in  case  of  any  recovery  by 
any  person  aggrieved  against  such 
constable  for  any  default  or  mis- 
conduct in  office,  the  bond  given 
by  such  constable  may  be  ordered 
to  be  put  in  suit,  ''upon  motion 
in  open  court,  and  upon  showing 
that  such  recovery  hath  been  had, 
and  that  the  said  judgment  is  at 
the  time  of  making  the  said  mo- 
tion unsatisfied," — a  verdict  for 
the  plaintiff  should  be  for  the 
penalty  of  the  bond,  the  recovery 
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being  for  the  benefit  of  all  per- 
sons recovering  against  the  con- 
stable for  a  default  or  misconduct 
in  office,  each  of  whom  may  have 
the  judgment  enforced  by  execu- 
tion for  the  amount  of  his  recov- 
ery until  the  amount  of  the  judg- 
ment is  exhausted.  And  the  order 
that  such  bond  be  put  in  suit  is 
conclusive,  in  an  action  against  a 
surety  on  the  bond,  that  the  judg- 
ment on  which  the  order  was 
granted  was  a  recovery  against 
the  constable  for  a  default  or  mis- 
conduct in  office.  Mayor,  &c.,  of 
New  York,  v.  llyan,  316 

2.  The  provision  of  the  same  sec- 
tion,— that  "the  surety  or  sureties 
in  such  bond  shall  not  be  charged 
beyond  the  amount  of  the  sums 
respectively  in  which  they  shall 
be  bound  in  each  bond," — has  no 
reference  to  the  costs  of  an  action 
upon  such  a  bond  against  a  sure- 
ty; and  upon  a  recovery  against  a 
surety  in  such  an  action,  execu- 
tion may  issue  for  the  benefit  and 
on  the  motion  of  the  party  who 
has  put  the  bond  in  suit,  for  the 
amount  of  his  recovery  against 
the  constable  and  the  costs  in  the 
action  on  the  bond  against  the 
surety,  although  the  total  amount 
directed  by  such  execution  to  be 
levied  may  exceed  the  penalty  of 
the  bond.  ib. 

CONTRACTS. 

1.  In  an  action  for  the  value  of  ad- 
vertising in  newspapers,  .done  un- 
der a  contract,  by  which  the  ad- 
vertisements were  to  be  inserted 
in  the  newspapers  under  a  particu- 
lar head,  the  plaintiffs,  in  order  to 
recover,  are   bound   to   show  the 
position  in  which  the  advertise- 
ments appeared  in  the  papers,  and 
thus  prove  a  substantial  compli- 
ance with  the  contract,  or  to  show 
a  waiver  of  such  compliance  by 
the  defendants.    Dauchy  v.  Drake, 

31 

2.  The  plaintiffs,  who  were  adver- 
tising   agents,    having    contracts 
with   the    publishers    of    a  large 
number  of  newspapers  for  the  in- 
sertion of  advertisements  in  their 
papers,  agreed  with  the  defend- 


ants to  insert  certain  advertise- 
ments in  several  lists  of  newspa- 
pers, "in  all  1075  papers,  daily 
and  weekly,  to  occupy  same  space 
and  be  set  up  as  copy  furnished, 
and  inserted  in  our  columns  un- 
der head  of  '  New  Advertise- 
ments.'" In  an  action  for  the 
value  of  the  advertising  done  un- 
der this  contract,  proof  was  given 
of  the  posiiion  of  the  advertise- 
ments in  only  20!)  papers,  in  60  of 
which  the  advertisements  were  not 
placed  under  the  head  of  "New 
Advertisements."  Held,  that  a  find- 
ing by  the  referee,  upon  this  evi- 
dence, that  the  contract  had  not 
been  substantially  performed  by 
the  plaintiffs,  must  be  sustained; 
and  that  evidence  offered  by  the 
plaintiffs,  that  in  papers  where  the 
advertisements  were  not  under  the 
head  of  "New  Advertisements" 
they  actually  occupied  positions 
more  advantageous  than  if  they 
had  been  under  that  head,  was 
properly  excluded.  ib. 

3.  An  examination  by  an  agent  of 
the  defendants  of  advertising  done 
under  the  contract,  and  an  ap- 
proval by  him  of  the  position  of 
certain  advertisements  which  were 
not  in  the  place  designated  in  the 
contract,  would  not  amount  to  a 
waiver  of  the  conditions  of  the 
contract;  there  being  no  evidence 
that  the  defendants  ever  accepted, 
as  a  whole,  the  work  done  by  the 
plaintiffs  as  a  compliance  with  the 
contract.  ib. 

4.  The  plaintiffs  were  employed  by 
the  defendants  to  print  a   large 
quantity  of  electoral  ballots,  from 
copy  and  on  paper  to  be  supplied 
by  the  defendants,  a  proof  to  be 
submitted  to  them  by  the  plain- 
tilfs.     The    proof  submitted  was 
carefully  read  and  compared  by 
the  defendants,   and  was   found 
correct.       The    plaintiifs     made 
stereotype  plates  from   the   type 
from  which  the  proof  had  been 
taken,    and    printed  the    ballots 
from  the  plates.     Through  a  de- 
fect in  one  of  the  plates,  a  part  of 
the  ballots,  one  twenty-fourth  of 
the  whole  number,  was  so  imper- 
fectly printed  as  to  be  useless. 
This  was  not  discovered  uiitH  the 
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Saturday  preceding  the  Tuesday 
on  which  the  election  was  held,  at 
which  time  the  defendants  had 
folded  and  bunched,  ready  for  use, 
'nearly  the  whole  of  the  ballots, 
mixing  the  defective  ones  with 
the  others.  They  at  once  in- 
formed the  plaintiffs,  and,  there 
not  being  time  to  reprint  the  entire 
quantity  of  ballots,  and  the  plain- 
tiffs offering  only  to  reprint  the 
number  that  were  defective,  the 
defendants  notified  the  plaintiffs 
that  they  would  examine  all  the 
ballots  and  take  out  those  found 
defective,  and  hold  the  plaintiffs 
responsible  for  any  damage. 
Held,  that  as  the  defendants  ao- 
peared  to  have  done  the  best  thty 
could  under  the  circumstances, 
they  were  entitled  to  recoup  or 
set-off  the  expenses  incurred  by 
them  in  unfolding,  separating  and 
refolding  the  ballots,  against  the 
plaintiffs'  claim  for  printing. 
The  defendants  were  not  bound, 
after  the  examination  of  the  proof 
submitted,  to  examine  also  the 
whole  of  the  ballots  delivered  to 
them,  to  ascertain  whether  they 
had  been  correctly  printed;  and  it 
being  a  matter  of  emergency  with 
the  defendants  to  have  the  ballots 
ready  for  use  on  the  day  of  elec- 
tion, the  ordinary  rule  requiring 
the  return  of  articles  found  de- 
fective did  not  apply.  Macgowan 
v.  Whiting,  80 

5.  Where    articles    are    manufac- 
tured for  and  delivered    to  the 
purchaser,  it  is  incumbent  upon 
him  to  return  them  within  a  rea- 
sonable time  in    order    to    avail 
himself  of  the  defense  that  the 
articles  are  defective.     Provenzano 
v.  Vuiyer  Manuf.  Co.,  90 

6.  No  right  to  recoup  damages  for 
defective      workmanship     exists 
where  the  fault  is  equally  attri- 
butable to  both  parties.  ib. 

7.  The  plaintiff  was  employed  by 
the  Board  of  Education   of  the 
City  of  New  York,  as  a  clerk  in 
the  office  of  the  board.     In  Ihe 
autumn   of  1870,    being  afflicted 
wilh  a  disease  of   the  eyes,  he  ad- 
dres.sed  a  letter  to    the  secretary 
of  the  board,  stating  that  an  oper- 


ation was  about  to  be  performed, 
and  asking  leave  of  absence  unti" 
such  lime  as  his  sight  should  be 
restored.  The  committee  of  the 
board,  to  which  the  matter  was 
referred,  granted  the  application, 
and  directed  the  secretary  to  in- 
•quire  from  time  to  time  as  to  the 
plaintiff's  condition.  The  plain- 
tiff remained  away  until  Feb- 
ruary, 1871,  and  in  March  of  that 
year  underwent  a  second  opera- 
tion, which  necessitated  a  de- 
parture in  May,  1871,  for  Europe. 
He  subsequently  brought  an  ac- 
tion to  recover  his  salary  from 
May  1,  1871,  to  Sept.  26,  1871, 
during  which  period  he  was 
absent.  Held,  that  the  letter  and 
the  action  of  the  committee  upon 
it,  merely  authorized  the  absence 
of  the  plaintiff  for  the  purpose  of 
undergoing  the  operation  referred 
to  in  the  letter,  and  diu  not  au- 
thorize his  departiuv  abroad 
without  further  leave  of  the 
board;  and  a  private  communi- 
cation by  the  plaintiff  of  his  inten- 
tion to  go  abroad,  to  members  of 
the  board,  and  their  permission  to 
his  departure,  in  the  absence  of 
any  authority  to  grant  it,  could 
not  avail  the  plaintiff.  O'Leary 
v.  Board  of  Education.  &c. ,  of  New 
York,  161 

5.  Where  a  complaint  in  an  action 
upon  a  contract  alleges  full  per- 
formance, evidence  of  excuse  for 
non-performance  is  not  admis- 
sible, ib, 

).  By  an  agreement  for  the  employ- 
ment of  the  defendant,  for  a  term 
of  seven  years,  as  resident  mana- 
ger for  a  foreign  insurance  com- 
pany, his  compensation  was  to  be 
a  share  in  certain  commissions,  to 
bu  divided  three-fourths  to  him 
and  one-fourth  to  the  chairman  of 
the  local  board,  subject  to  the 
following  conditions:  the  first 
year  the.  defendant  to  receive  the 
commissions  until  they  should 
amount  to  the  sum  of  $7,000,  the 
excess  to  the  extent  of  $3,000  to 
be  applied  in  payment  of  the  sal- 
ary of  the  general  agent;  the 
second  year  the  defendant  to  re- 
ceive first  $8,500,  then  the  salary 
of  the  general  agent  to  be  paid 
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out  of  any  excess  of  his  three- 
fourths  share;  the  third  and  sub- 
sequent years,  after  payment  to 
the  defendant  first  of  $10,000,  the 
salary  of  the  general  agent  to  be 
defrayed  out  of  his  three-fourths 
proportion.  More  than  a  year 
before  the  expiration  of  this  agree- 
ment the  person  who  had  been 
employed  by  the  defendant  as 
general  agent  or  chief  assistant, 
at  a  salary  of  $3,000  per  year, 
resigned,  and  the  defendant  did 
not  thereafter  employ  any  one  to 
succeed  him,  although  the  pro- 
ceeds to  the  defendant  of  his 
share  of  the  commissions 
amounted  to  more  than  $13,000 
per  year  during  the  remainder  of 
the  term  of  the  agreement.  After 
its  expiration,  the  company 
brought  an  action  to  recover  from 
the  defendant  the  amount  which 
might  have  been  applied  by  him 
to  the  payment  of  the  salary  of 
puch  chief  assistant  during  the 
time  that  none  was  employed  by 
him,  at  the  rate  of  $3,000  per  year. 
At  the  trial,  evidence  offered  by 
the  defendant  that,  inconsequence 
of  the  falling  off  of  the  business 
of  the  company,  the  necessity  for 
such  employment  no  longer  ex- 
isted, and  that  the  defendant  him- 
self did  the  work,  was  excluded. 
Held,  that  this  was  error,  for 
which  a  judgment  in  favor  of  the 
company  should  be  reversed.  Far- 
quhar  v.  Crowell,  310 

10.  The  defendant,  upon  the  pur- 
chase of  certain  real  estate  in  the 
city  of  New  York  from  him  by  the 
plaintiff,  agreed  to  refund  to  her 
' '  any  moneys  which  she  may  pay 
for  any  assessments  that  may  be 
confirmed  against  said  property 
up  to  the  date  of  these  presents." 
Held,  in  an  action  to  recover  from 
the  defendant  moneys  which  me 
plaintiff  alleged  she  had  paid  for 
an  assessment  confirmed  before 
the  date  of  the  agreement,  that 
the  burden  rested  upon  the  plain- 
tiff to  prove  such  assessment  to  be 
valid,  and  that,  in  making  it,  the 
requirements  of  the  statute 
authorizing  it  had  been  strictly 
complied  with.  And  as  no  evi- 
dence was  offered  that  the  ordi- 
nance under  which  the  assessment 


was  made  was  ever  published,  aa 
required  by  law,  the  plaintiff 
could  not  recover.  Tap^an  v 
Young,  357 

See  ATTORNEY  AND  CLIENT,  2-4 
CORPORATIONS,  1,  2. 
DAMAGES,  1. 
JOINT  CONTRACTORS. 
MASTER  AND  SERVANT,  i. 
STATUTE  OF  FRAUDS. 


CONVERSION. 


1.  In  an  action  for  the 

of  a  chattel,  alleged  to  b'.*ve  been 
stolen  from  the  plaintiff,  and 
afterwards  to  have  come  into  pos- 
session of  the  defendant,  and 
which  the  defendant  upon  demand 
has  refused  to  deliver  to  the 
plaintiff,  a  judgment  in  favor  of 
the  defendant  in  a  previous  action 
brought  by  him  to  recover  pos- 
session of  the  property,  against  a 
police  officer  by  whom  it  had  been 
taken  under  a  search  warrant,  as 
the  plaintiff's  property  stolen  from 
him,  of  which  previous  action  the 
plaintiff  had  knowledge,  but  to 
which  he  was  not  a  party,  does 
not  constitute  a  defense;  there 
being  no  privity  between  the 
plaintiff  and  the  officer.  Scott  v. 
Drennen,  226 

2.  Nor  is  it  a  defense  to  such  an 
action  that  the  plaintiff  had  per- 
mitted the  person  alleged  by  him 
to  have  stolen   the  property,  to 
have    possession    of    it,    and  to 
appear  as  the  owner,  or  as  having 
authority  to  sell  it,  where  there  is 
no  evidence  that  the  defendant,  or 
any  one,  parted  with   any  value 
upon   the  faith  of  such  person's 
possession.  ib. 

See  TENDER,  4.  • 

CORPORATIONS. 

1.  In  an  action  against  a  corporation 
to  recover  the  compensation  due 
to  the  plaintiff  under  a  contract 
entered  into  between  them,  which 
has  been  performed  in  good  faith 
by  the  plaintiff,  and  of  which  the 
corporation  has  derived  the  full 
benefit,  the  defense  of  ultra  vires 
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is  not  available.  Ellis  v.  Howe  Ma- 
chine Co.,  78 

2.  A  corporation  may  be  bound   by 
a  contract  made  and  intended  for 
its  benefit,  although  such  contract 
is   entered   into,  on  behalf  of  the 
corporation,. by  its  treasurer  only, 
without  the  concurrence  of  the 
whole   or  a  majority  of  the  board 
of  directors.  ib. 

3.  A  national  bank  is  not  within  the 
provision   of   2   R.  S.  458,  £  3, — 
which,  as  amended  by  L.  1864,  c. 
422,  provides  that   in  suits  by  or 
against  "  any  corporation  created 
by   or   under  any  statute  of  this 
state,"  it  shall  not  be  necessary  to 
prove  on  the  trial  its  existence 
unless  the  answer  alleges  that  the 
plaintiff  or  the  defendant  is  not  a 
corporation.     Neio  York  Nat.  Ex- 
cliange  Bank  v.  Jones,  248 

4.  In  an  act  ion  by  judgment  creditors 
of  a  corporation,  the  capital  stock 
of  which  had  not  been  fully  paid 
in,  against  one  of  the  stockholders, 
upon   his   statutory   liability    for 
debts  of  the   corporation,    it   ap- 
peared  that  the    defendant    had 
received  his  stock  in  consideration 
of    the    transfer  by  him  to  the 
corporation   of   his   interest   in  a 
certain  franchise;  that   the   stock 
was   transferred   to  him  upon  the 
books  of  the  corporation ;  and  that 
he  received  a  certificate  of  stock, 
gave  a  receipt  for  it,  and  still  held 
it   when   the  action  was  brought. 
Held,  that  it  was  no   defense   that 
he  was  induced  to  take  the  stock 
by    false    and    fraudulent   repre- 
sentations to  him  by  the  president 
of  the  corporation,  that  the  stock 
was  full-paid  capital  stock,  upon 
which   there   was   no   liability  of 
the  stockholders.  Bnygs  v.  Corn- 
well,  436 

5.  The  defendant  was  the  holder  of 
certain  bonds,  bearing  an  indorse- 
ment   by    the    president    of    the 
company,  purporting    to    be     a 
guaranty  by  the  company  of  their 
payment,  and  of  certain   promis- 
sory     notes     of     the    company, 
payable     on    demand,     together 
amounting  to  more  than  th<5  stock 
held  by  him,  all  of  which  hud 
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been  acquired  by  him  after  the 
company  had  become  insolvent, 
and  but  a  short  time  before  the 
action  was  brought.  The  original 
consideration  for  the  bonds,  or  the 
consideration  for  the  guaranty  of 
them  by  the  company,  or  for  its 
notes,  was  not  shown;  and  the 
guaranty  of  the  bonds  purported 
to  have  been  made  before  the 
incorporation  of  the  company  was 
completed,  and  no  subsequent 
ratification  of  it  by  the  corporation 
was  proved.  What  the  defendant 
paid,  if  anything,  for  the  bonds 
and  notes  did  not  appear;  but  the 
previous  holder  of  them  had 
charged  them  on  his  books  to  the 
account  of  profit  and  loss.  Held, 
that,  as  against  the  plaintiffs, 
suing  on  a  judgment  recovered  by 
them  against  the  company  for 
goods  sold  and  delivered,  the  pos- 
session of  the  bonds  and  notes 
obtained  under  these  circum- 
stances did  not  constitute  a  de- 
fense such  as  might  have  been 
established  under  the  equitable 
construction  of  the  statute,  by  the 
defendant  showing  that  he  also 
had  delivered  goods  to  the  corpo- 
ration, or  advanced  money  to  it, 
or  incurred  obligations  for  it,  or 
paid  its  debts,  in  either  case,  to  an 
amount  equal  to  the  stock  held  by 
him.  ib. 

See  LIEN,  3. 

COSTS. 

1.  Proceedings  in  an  action  will  be 
stayed  until  payment  of  the   costs 
of  a  previous  action,  between  the 
same  parties,  only  when  it  appears 
from  the  record  that  the   actions 
are  identical,  and  that  the  relief 
sought  in  each   case  is    similar. 
Arnold  v.  Clark,  259 

2.  A    complaint    alleged    that    the 
plaintiff  hired  from  defendant  cer- 
tain premises,  relying  upon  repre- 
sentations by  defendant  that  they 
were   teuantable   and  were  fit  for 
plaintiff's  business;  that  such  rep- 
resentations were  false;  that  plain- 
tiff    threatened     to     leave     the 
premises    unless    the    defendant 
should     make     suitable     repairs, 
which  the  defendant  agreed    to 
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make,  but  he  neglected  to  do  so; 
that  by  reason  of  such  neglect  the 
plaintiff  sustained  personal  in- 
juries to  his  damage  a  certain  sum, 
for  which  he  prayed  judgment. 
At  the  trial,  the  question  arising 
whether  the  action  should  be  re- 
garded as  ex  contract-iii,  or  ex  delicto, 
the  plaintiff  elected  that  it  should 
be  held  an  action  for  negligence; 
and  thereupon  the  complaint  was 
dismissed.  In  a  subsequent  fiction 
by  the  same  plaintiff  against  the 
same  defendant,  the  complaint  set 
forth  the  former  suit  and  the 
plaintiff's  election  therein  that  the 
action  should  be  held  one  in  tort, 
and  averred  the  hiring  of  the 
premises  and  the  representations 
by  the  defendant  as  in  t  he  previous 
complaint,  and  expenditures  by 
the  plaintiff  for  fixtures  and  im- 
provements which  had  become  a 
total  loss  to  him;  it  also  alleged 
the  subsequent  agreement  and  the 
neglect  of  the  defendant  to  per- 
form it,  and  claimed  damages  for 
the  falsity  of  the  defendant's  rep- 
resentations and  the  alleged  breach 
on  his  part;  and  for  a  second 
cause  of  action  it  alleged  a 
covenant  or  agreement  by  de- 
fendant for  quiet  enjoyment  of  the 
premises  by  the  plaintiff,  and  a 
breach  thereof.  Held,  that  a  stay 
of  proceedings  in  the  latter  action, 
until  payment  by  the  plaintiff  of 
the  costs  of  the  former  suit,  should 
not  be  granted.  ib. 

3.  Where  objections  to  the  account 
filed  by  an  executor  are  referred 
to  an  auditor,  and  his  report  find- 
ing the  account  correct  is  con- 
firmed, no  allowances  out  of  the 
estate  should  be  made  to  proctors 
who  have  appeared  upon  (he  ac- 
counting for  adult  legatees  and 
filed  no  objections;  nor  to  a  proc- 
tor for  a  general  guardian  or  a 
special  guardian  for  services  in 
filing  objections  that  have  not  been 
sustained.  Allowances  may  prop- 
erly be  made  to  special  guardians, 
appointed  to  protect  the  interests 
of  minors,  for  services  in  examin- 
ing the  account,  but  not  to  the  at 
torney  of  the  general  guardian  of 
one  of  such  minors  for  the  same 
service.  And  where  the  services 
of  an  attorney,  in  bringing  an  ac- 


tion for  the  construction  of  the 
will,  have  proved  beneficial,  hav- 
ing increased  the  personal  estate, 
he  is  entitled  to  an  allowance;  but 
the  amount  should  not  be  fixed 
before  the  determination  of  an  ap- 
peal taken  by  him  from  an  order 
confirming  the  auditor's  report. 
Matter  of  Meeker,  556 

See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  4. 
CONSTABLE,  2. 
DISTRICT  COURT,  3,  4. 
RECEIVER,  1. 

COVENANTS. 

1.  A  complaint  in  an  action  for 
breach  of  a  covenant  of  seizin,  in 
which  the  breach  is  alleged  by 
simply  negativing  the  words  of 
th^  covenant,  without  stating  facts 
constituting  a  breach,  although 
such  an  assignment  of  the  breach 
was  authorized  under  the  practice 
existing  before  the  Code  of  Pro- 
cedure, is  not  sufficient  as  a  com- 
plaint under  the  Code.  Such  an 
action  is  not  excepted  from  the 
requirement  that  the  complaint 
shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting 
each  cause  of  action  (Code  Civ. 
Pro.  §  481).  Wooley  v.  Newcombe, 

75 

See  ACCORD  AND  8  ATIBF  ACTION,  1. 


D 

DAMAGES. 

1.  Where  a  contract  for  the  delivery 
of  a  certain  quantity  of  ice  pro- 
vides that  for  a  failure  to  deliver 
pursuant  to  its  terms,  the  party  in 
default  shall  pay  to  the  other  a 
certain  sum  for  every  ton  not  so 
delivered,  not  as  a  penalty,  but  as 
liquidated  damages,  the  plaintiff 
in  an  action  for  such  failure  to 
deliver  is  restricted  to  a  recovery 
of  such  sum  as  liquidated  dam- 
ages.    Winch  v.  Mutual  Ben.  Ice 
Co.,  177 

2.  Where  a  plaintiff  has  been  damni- 
fied by  a  wrongdoer,  he  must  see 
to  it  that  his  loss  is  not  swollen  by 
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any  act  of  omission  or  commission 
on  bis  part;  but  he  is  not  called 
upon  to  do  an  act  which  will  not 
affect  his  own  damages,  though  it 
would  be  of  service  to  the  wrong- 
doer. Van  Schaick  v.  Sigel,  383 

See  CARRIERS,  4,  5. 
CONTRACTS,  4-6. 
INJUNCTION,  2,  3. 
TENDER,  4. 

DEATH. 

See  MECHANICS'  LIEN,  3. 
NEGLIGENCE,  1,  5,  6. 
PARTNERSHIP,  1-4. 
REFERENCE,  1. 

DECREE. 

See  APPEAL,  7. 
DIVORCE,  1-8. 

DEEDS. 
•See  EVIDENCE,  12. 

DELIVERY. 

See  CONTRACTS,  4,  5. 
SALE,  1,  2. 
STATUTE  OP  FRAUDS,  2. 

DEMAND. 

See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  1,  2. 
LIMITATION  OF  ACTIONS,  1. 
TENDER,  4. 

DEPOSITION. 

See  APPEAL,  2. 
EVIDENCE,  3. 

DISCHARGE. 

See  BANKRUPTCY  ACT,  1-3. 
PRINCIPAL  AND  SURETY,  1. 

DISMISSAL  OF  COMPLAINT. 

See  APPEAL,  17. 

BILLS  AND  NOTES,  6. 
MECHANICS'  LIEN,  4. 
NEGLIGENCE,  7. 
PARTIES,  1. 

DISTRESS. 
See  ACTION,  1. 


DISTRICT  COURT. 

1.  Where,  upon  the  trial  of  an  ac- 
tion in  a  district  court  in  the  city 
of  New  York,  the  justice  permits 
a  person  not  admitted  to  practice 
as  an  attorney  and   counselor  to 
appear  for  and  conduct  the  trial 
on  the  part  of  one  of  the  parties, 
notwithstanding  the  objection  of 
the  other  party,  the  judgment  ren- 
dered upon  a  trial  so  conducted  in 
violation  of  law  is  void,  and,  on 
appeal    by  the    party  objecting, 
must  be  reversed.     Newburger  v. 
Campbell,  102 

2.  Where  an  attachment  issues  out 
of  a  district  court  in  the  city  of 
New  York  against  the  property  of 
a  person  whose  first  name  appears 
on  the  face  thereof  as  fictitious, 
such  attachment  and  all  proceed- 
ings   thereunder    are    absolutely 
void,  and  a  marshal  who  executes 
such  process  will  be  equally  liable 
with  the  attaching  creditor  in  an 
action  for  conversion  of  the  goods 
levied  on;   and    notwithstanding 
the  evidence  clearly  shows  that 
the  party  against  whom  it  was  in- 
tended to  proceed  by  attachment 
is  the  owner  of  the  property  taken. 
Pat)"ick  v.  Solinger,  149 

3.  Under  the   provision  of  the  dis- 
trict court  act  of  1857,  relating  to 
extra  costs   in  actions  in  district 

•  courts  in  the  city  of  New  York, 
that  a  party  shall  not  be  entitled 
to  such  extra  costs  "unless  he  has 
an  attorney  actually  engaged  in 
the  prosecution  or  defense  of  the 
action,"  a  plaintiff  in  such  an  ac- 
tion, who  is  an  attorney  at  law, 
may  recover  extra  costs  although 
he  himself  conducts  the  prosecu- 
tion of  the  case.  Kopper  v.  Willis, 

460 

4.  Under  the  provision   of  section 
2250  of  the  Code  of  Civil  Pro- 
cedure,— that  costs  in  summary 
proceedings   to   recover   the  pos- 
session of  real  property,  when  al- 
lowed, "must  be  at  the  rate  al- 
lowed by  law  in  an  action  in  a 
justice's  court,  or,  in  the  city  of 
New  York,  in  a  district  court," — 
no  costs  can   be  awarded  to  the 
landlord  where  the  final  order  in 
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such  proceedings  in  the  -city  of 
New  York  awards  him  the  pos- 
session of  the  property;  as  costs 
are  allowed  by  law  in  district 
courts  only  according  to  the 
amount  of  the  money  judgment 
recovered.  New  York  Life  Ins. 
Co.  v.  Waldron,  472 

5.  Where,  after  levy  of  execution 
upon  a    judgment  of    a  district 
court  in  the  city  of  New  York, 
the  judgment  is  reversed  on  ap- 
peal, because  an  objection,  taken 
at  the  trial,  that  the  action  was 
brought  in  the  wrong  district,  was 
overruled, — which,  under  the  dis- 
trict court  act  of  1857  (L.  1857,  c. 
344,  §  45), '  'is  cause  only  of  reversal 
on  appeal,  and  does  not  otherwise 
invalidate  the  judgment," — no  ac- 
tion can  be    maintained  against 
the  officer  levying  the  execution 
as  for  a  wrongful  taking  of  the 
property  levied  on.     Barrowdiffe 
v.  Harrison,  473 

6.  The  effect  of  the  provisions  of 
sections  3210,  3211  of  the  Code  of 
Civil  Procedure,  and  of   the  re- 
pealing act  of  1880  (L.  1880,  c. 
245),  is  that  the  cases  in  which  a 
warrant  of    attachment    may  be 
granted  in  district  courts  in  the 
city  of  New  York  are  prescribed 
by  article  4  of  title  2  of  chapter 
19  of  the  Code,  but  the  method 
of  applying  for  a  warrant,  and 
the  duties  of  the  justice  and  the 
clerk    respectively   in    regard    to 
granting  the  attachment,  are  regu- 
lated by  the  district  court  act  of 
1857  (L.  1857,  c.  344).     Sullivan  v. 
Presdee,  552 

7  Upon  issuing  a  warrant  of  attach- 
ment from  a  district  court  in  the 
city  of  New  York,  the  justice 
should  indorse  his  allowance  of 
the  attachment  upon  the  warrant, 
and  the  clerk  should  then  sub- 
scribe his  name  to  the  body  of  the 
warrant.  The  signing  of  the  war- 
rant by  the  justice  instead  of  the 
clerk  is  an  irregularity.  ib. 

8.  Under  the  requirement  of  the 
Code  of  Civil  Procedure  (§§  2907, 
3210).  that  warrants  of  attach- 
ment in  district  courts  of  the  city 
of  New  York  shall  be  returnable 


in  not  less  than  six  days  before  the 
return  day  of  the  summons,  and 
of  L.  1862,  c.  484,  §  13,  which  is 
still  in  force,  and  provides  that 
where  a  defendant  in  an  action  in 
such  a  court  is  not  a  resident  of 
the  city  of  New  York,  the  sum- 
mons shall  be  returnable  in  not 
less  than  two  nor  more  than  four 
days,  no  valid  warrant  of  attach- 
ment can  be  issued  in  an  action 
in  a  district  court  against  a  non- 
resident of  the  city  of  New  York. 

ib. 
See  APPEAL.  14. 

DIVORCE. 

1.  The  admission  of  improper  tes- 
timony to  identify  the  defendant 
in  an  action  for  divorce  is  not  a 
sufficient  ground  for  setting  aside 
a  judgment  against  him,  if  there 
was  other  testimony  sufficient,  if 
true,    to    establish    his    identity. 
Robertson  v.  Robertson,      .         44 

2.  The  fact  that  a  wife,  who  has 
obtained  a  divorce  on  the  ground 
of  adultery,  had  herself  committed 
adultery  before  the  divorce  was 
granted,  by  marrying  again,  she 
believing  at  the  time  that  she  had 
been    legally    divorced  from  her 
first  husband   and  had  a  right  to 
marry,  is  not  a  ground  for  setting 
aside  a  decree  of  divorce  to  which 
she  was  otherwise,  beyond  ques- 
tion, entitled.  ib. 

3.  Insufficiency    of    the    testimony 
upon  which  a  divorce  was  granted 
is  not  ground  for  setting  aside  the 
decree  after  the  lapse  of  several 
months,  unless  there  was  an  entire 
failure  of  evidence.  ib. 

4.  A  judgment  of  divorce,  upon  the 
report  of  a  referee,  will  not  be  set 
aside  because  the  motion  to  con- 
firm the    referee's    report,   made 
before    one  judge,  was  renewed 
before  another,  and  there  is   no 
competent    evidence  of  leave  to 
renew,  where,  notice  of  the  second 
motion    having    been  given,    the 
objection    was  not  taken  at  the 
time.  ib. 

5.  The  provision  of  the  Code  (Code 
Civ.  Proc.  §  770),  that  "  in  the  first 
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judicial  district,  a  motion  which 
elsewhere  must  be  made  in  court, 
may  be  made  to  a  judge  out  of 
court,  except  for  a  new  trial  on 
the  merits,"  applies  to  a  motion  to 
confirm  the  report  of  the  referee 
in  an  action  for  divorce,  made 
bofore  a  judge  of  this  court  at 
chambers.  ib. 

*J  In  an  action  by  a  wife  against  her 
husband  for  a  separation,  an 
amendment  of  the  complaint  was 
allowed,  by  which  the  action  was 
changed  to  a  suit  for  an  absolute 
divorce.  The  order  allowing  the 
amendment  was  made  more  than 
seven  years  after  the  commence- 
ment of  the  action,  and  without 
personal  notice  to  the  defendant, 
although  the  papers  upon  which 
the  applicat'on  was  made  showed 
that  the  plaintiff  knew  of  the 
whereabouts  of  the  defendant,  and 
that  he  was  not  in  a  condition  to 
defend.  Held,  that  the  amend- 
ment was  improperly  allowed,  and 
was  unauthorized  either  by  the 
provisions  of  the  Code  in  respect 
of  amendments,  or  under  any  in- 
herent power  of  the  court,  inde- 
pendent of  statute,  to  make 
amendments  in  furtherance  of 
'justice;  and  that  a  decree  of 
divorce  granted  to  the  wife  upon 
such  amended  complaint  must  be 
set  aside.  ib. 

7.  If    the    court,    on  appeal,  is  of 
opinion  that  a  decree  of  divorce  is 
void,  it  is  its  duty,  upon  giving  a 
hearing  to  the  plirty  to  be  affected 
bjr  the  action  of  the  court,  to   set 
aside    the    decree   upon   its  own 
motion,   notwithstanding   an   ob- 
jection that  the  attorney  appearing 
for  such  party  has  been  dismissed 
by    him,    jind    has    no    right    to 
prosecute  the  appeal.  ib. 

8.  Where,  by  the  terms  of  a  decree 
granting  to  a  wife  an    absolute 
divorce   from   her    husband,    the 
care,    custody,   and   education  of 
the  children  of  the   marriage   are 
given   to   the  wife,  and   it  is  ad- 
judged that  the  husband  shall  pay 
to   her  a  certain  sum  per  annum, 
for  her  support  and  maintenance, 
and  for  the  support,  maintenance 
and  education  of  the  children,  the 


court  has  power  afterwards,  when 
the  charge  of  maintaining  and 
educating  the  children  has  ceased, 
to  reduce  the  allowance  to  the 
wife,  by  deducting  from  it  the 
amount  which,  upon  the  evidence 
on  which  the  court  acted  in  fixing 
it,  was  allowed  for  the  support  and 
education  of  the  children.  Kerr 
v.  Kerr,  517 

E 

ERROR.  , 
See  APPEAL. 

ESTOPPEL. 

1.  The  doctrine  of  estoppel  cannot 
be  applied  to  prevent  an  attorney 
denying  the  right  of  his  client  to 
the  proceeds  of  the  action  in 
which  the  attorney  has  been  re- 
tained. Ward  v.  Webster,  182 

See  LIEN,  2. 

EVIDENCE. 

1.  To  prove  the  law   of  a  foreign 
country  at  a  particular   time,  tes- 
timony of  a  lawyer  of  that  coun- 
try, who  has  not  been  there  since 
several  years  before  the  time  in 
question,  and  the  production  of  a 
Code  of  the  laws  of  such  country, 
published  before  that  time,  with- 
out evidence  that  the  law  upon  the 
particular  subject-matter  has  not 
since  been  repealed,  modified  or 
amended,  are  not  sufficient  to  meet 
the   requirements   of  our  Code  as 
to   the  mode   of  establishing  the 
authenticity    of    a    foreign    law. 
Ni/nes  v.  McDermott,  4 

2.  The  rule  is  well  settled  that,  upon 
the  question  of  the  genuineness  of 
a  signature,  other  signatures  can- 
not be  suown  in  evidence  merely 
for   the  purpose   of  comparison. 
Comparison  is  to  be  allowed  only 
with    signatures    to   instruments 
which  have  been  received  in  proof 
of   some   other  fact,  even  though, 
the   signatures   offered  have  been 
admitted  by  the  alleged  signer  to 
be  genuine.  ib. 

3.  Where  testimony  taken  under  a 
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commission  is  read  on  the  trial,  j 
evidence  to  impeach  the  reputa- 
tion of  the  witness  for  truth  and 
veracity,  is  not  limited  to  the  time 
of  taking  his  testimony.  He  be- 
comes a  witness  in  the  cause,  not 
when  his  deposition  is  taken,  but 
when  it  is  read  on  the  trial ;  and 
if  at  that  time,  or  any  previous 
time,  his  character  has  been  pro- 
nounced bad  by  his  neighbors,  the 
fact  may  be  proved.  Dollner  v. 
Lintz,  17 

4.  A  question  to  a  witness,  as  to 
how  the  weather  on  a  particular 
occasion     compared      with    the 
weather  at  that  season  of  the  year, 
is  objectionable  as  calling  i'or  an 
expression  of  his  opinion.     Gui- 
terman  v.  Liverpool,  New  York  & 
Philadelphia  Steamship  Co.,       119 

5.  The  custom  of  a  tradesman  to 
enter  in  his  books  the  names  of 
married   women  who  deal   with 
him,  although  the  credit  is  given 
to  their  husbands,  may  be  proved 
in   explanation    of    such    entries 
when  produced  in  evidence  in  an 
action    against    a    husband,    for 
goods  charged  to  his  wife  in  the 
plaintiff's   books.     The    question 
to  whom  the  credit  was  given  is 
one    of    intent,  and    is  the  con- 
trolling issue.     Arnold  v.    Allen, 

198 

6.  In   an  action  against  a  father  for 
goods  furnished  to  his  infant  son, 
alleged  to  have  been  necessaries 
for  the  son's  use,  the  facts  that 
receipts  for  payments  by  the  son 
were  given   to   him   in   his   own 
name  by  the  plaintiff,  and  that  the 
bill  for  the  balance  presented  to 
the  father  was  also  made  out  by 
the  plaintiff  to  the  son,  are,  if  not 
explained  or  accounted  for,  con- 
clusive that  the  credit  was  given 
to  the  son,  and  not  to  the  father, 
and    a    verdict    for  the  plaintiff 
should  be  set  aside  as  against  the 
evidence.     BarteU  v.  Moore,     235 

7.  In  an  action  upon  a  promissory 
note  against  the  executors  of  an 
indorser,  the  maker  of  the  note 
has  not  such  an  interest  in  the 
event  as  to  preclude  him,  under 
section  829  of  the  Code  of  Civil 


Procedure,  from  testifying  con- 
cerning a  personal  transaction  be- 
tween himself  and  the  deceased 
indorser.  New  York  Nat.  Exch. 
Bank  v.  Jones,  248 

8.  A  question  to  a  witness  asking 
his  opinion  as  an  expert  as  to  the 
value  of  professional  services  by 
an  attorney,  which  requires  him, 
in  addition  to  the  services  specified 
in   the  question,  to  take  into  con- 
sideration any  other  services  that 
he  had  heard  stated  on  the  trial,  is 
inadmissible.    Allison  v.  Scheeper, 

305 

9.  Where,  in  an  action  by  attorneys 
for  professional  services,  the  de- 
fendant claims  to  have  employed 
another  firm  of  attorneys,  and  not 
the  plaintiffs,  in  the  matter,  the 
plaintiffs  may  prove,  by  a  member* 
of  such  other  firm,  that  that  firm 
make  no  claim  whatever  against 
the  defendant  for  services  in  that 
matter.  ib. 

10.  Upon  a  sale  of  plate  glass  mir- 
rors to  be  boxed  and  shipped  from 
New  York  to  San  Francisco,  the 
sellers  insured  the  safe  arrival  of 
the  mirrors,    without    injury,  at 
San  Francisco.    Having  been  tran- 
sported by  railroad  to  that  city, 
thej^  were  carried  a  distance  of 
about  two  miles  from  the  railroad 
depot  there  through  the  city,  and 
on  Ihc  second  day  afterwards,  the 
cases  were  opened  and  the  mirrors 
were  found  to  have  been  injured. 
In  an  action  on  the  contract  of 
insurance,  no  evidence  was  given 
tending  to  show  whether  the  in- 
jury occurred  before  or  after  the 
arrival  of  the  mirrors  at  San  Fran- 
cisco.   Held,  that  a  verdict  for  the 
plaintiff  could   not  be  sustained. 
Scliastey  v.  J3ache,  484 

11.  Where  a  deed  of  trust  recites  an 
indebtedness  on  the  part  of  the 
plaintiff   to  the  defendants  in  a 
certain  sum,  for  the  payment  of 
which  he  had  given  four  promis- 
sory notes,  the  last  of  which  is 
described  as  of  even  date  with  the 
deed,  and  conveys  certain  prop- 
erty upon  trust  to  secure  the  pay- 
ment of  the  notes,  in  an  action 
brought  by  the  plaintiff  upon  a 
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contemporaneous  agreement  that 
the  defendant  should  repay  to 
him  the  sum  of  $400  represented 
by  the  last  note,  as  the  value  of 
certain  property  conveyed  by  the 
deed  which  was  exempt  from  ex- 
ecution, to  recover  a  part  of  that 
sum  claimed  to  be  due,  it  is  error 
to  permit  the  plaintiff  to  givcparol 
evidence  of  such  agreement  con- 
tradicting the  recitals  contained 
in  the  trust  deed.  Kenney  v. 
Aitken,  500 

See  BILLS  AND  NOTES,  1,  4,  11. 
CAKUIEUS,  5. 
CONTRACTS,  2,  9,  10. 
DIVORCE,  1-3. 
LANDLORD  AND  TENANT,  4. 
SAVINGS  BANKS,  1,  2. 
TRIAL,  1,  4,  5. 

EXCEPTIONS. 

See  APPEAL,  9. 
CARRIERS,  5. 
TRIAL,  3,  9. 

EXECUTION. 

1.  In  an  execution  against  the  prop- 
erty of  the  plaintiff,  issued  upon 
a  judgment  in  favor  of    the  de- 
fendant in  the  action,  a  transposi- 
tion of  the  words  plaintiff  and 
defendant  in  such  manner  that  the 
defendant  is  described  as  plaintiff 
and  the  plaintiff  as  defendant,  is 
not,  alone,    a  ground  for  setting 
aside  a  sale  under  the  execution, 
where  no  one  has  been  misled  by 
the  error.     Mclntyre  v.  tianford, 

21 

2.  A  sale  of  real  estate  under  an  ex- 
ecuiiou    will     not    be    set    aside 
merely  because  the  levy  upon  such 
real  estate  was  not  made  until  one 
hundred  and  twenty  days  after 
the  issuing  of  the  execution.     The 
rules  applicable  to  dormant  ex- 
ecutions do  not  apply  to  a  levy 
upon  real  estate,  for  the  reason 
that    an    execution    against    real 
estate,  no  matter  when  issued,  re- 
lates back  to  the  docketing  of  the 
judgment,  and  is  a  mere  power 
of  s:de  in  the  hands  of  the  sheriff  ; 
while,  as  against  personal  prop- 
erty, an  execution  becomes  a  lien 
only  when  levied,  and  such  an  ex- 


ecution is  not  allowed  to  lie  dor- 
mant in  the  hands  of  the  sheriff, 
to  be  levied  only  when  a  subse- 
quent execution  comes  into  his 
hands.  ib. 

3.  Real  property  sold  under  an  ex- 
ecution was  described  as  two  lots 
of  laud,  known  and  distinguished 
on  a  certain  map,  ".as  lois  Nos. 
9  and  10,  and  together  bounded 
and   described  as  follows  ; "  giv- 
ing the  dimensions  of  both  lots 
t,ak6n    as   one    parcel  ;    but    the 
dimensions   of  the  separate  lots 
were  given   upon  and  could   be 
ascertained  from  the  map  referred 
to  in  the  description.     Held,  that 
it  was  the  duty  of  the  sheriff  to 
sell  the  two  lots  separately,  and 
that  a  sale  by  him  of  both  lots  in 
one   parcel,    no    acquiescence    or 
laches  on  the  part  of  the  judg- 
ment debtor  being  shown,  should 
be  set  aside,  ib. 

4.  Although  the  term  of  office  of  a 
sheriff  has  expired,    and  he  has 
turned     over    to    the     incoming 
sheriff  the  jail  and  the  prisoners 
actually  confined  within  its  walls, 
he  is  not  liable  to  an  action  for  a 
failure  to  deliver  a  prisoner  in  his 
custody  upon  execution  against 
the  person  to  the  incoming  sheriff, 
where  such  new  sheriff  has   not 
served  upon  him  a  certificate  of 
election  or  appointment,   as  pro- 
vided by  2  R.  8.  457,  §§  67  et  scq. 
Feerick  v.  Conner,  523 

See  BILLS  AND  NOTES,  2. 
CONSTABLE,  1,  2. 
DISTRICT  COURT,  5. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 


See  COSTS,  3. 
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FALSE  REPRESENTATIONS. 

1.  Where  a  purchaser  of  goods  upon 
credit  represents  himself  to  the 
seller  as  solvent,  and  twelve  days 
afterwards  makes  a  general  assign- 
ment for  the  benefit  of  creditors, 
on  the  ground  of  insolvency,  hav- 
ing assets  sufficient  to  pay  only 
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25  per  cent,  of  his  debts,  in  the 
absence  of  proof  that  some  unex- 
pected disaster  caused  a  complete 
change  in  his  condition,  the  con- 
clusion is  irresistible  that  his 
representation  of  solvency  was 
false.  lioome  v.  McGovern,  60 

2.  Where  an  action  is  brought  to 
recover  the  value  of  goods  sold, 
from  the  purchaser,  before  the 
expiration  of  the  term  of  credit  on- 
which  they  were  sold,  on  the 
ground  that  such  credit  was  pro- 
cured by  false  representations  ef 
the  defendant  as  to  his  solvency, 
mere  evidence  of  the  recovery  of 
certain  judgments  against  him 
shortly  after  the  date  of  the  sale, 
in  the  absence  of  any  proof  that 
execution  had  been  issued  thereon 
and  returned  unsatisfied,  or  that 
any  effort  had  been  made  to  col- 
lect them,  together  with  evidence 
that  before  the  expiration  of  the 
term  of  credit  the  store  occupied 
by  the  defendant  at  the  time  of 
his  purchase  was  depleted  of 
goods,  without  proof  that  he  was 
not  conducting  business  else- 
where, will  not  raise  a  presump- 
tion of  insolvency.  Talcott  v. 
Salke,  154 

See  BANKS,  2,  3. 

BILLS  AND  NOTES,  7. 
CORPORATIONS,  4. 
INSURANCE,  4. 
LANDLORD  AND  TENANT,  4. 

FORECLOSURE. 

1.  A  resale  of  real  property,  sold  by 
a  referee  under  a  judgment    in 
an   action    for    foreclosure    of  a 
mortgage,    will  not    be    ordered 
merely  because  the  property  was 
not  sold  in  separate  parcels,  where 
it  appears  that  no  request  to  sell 
in  parcels  was  made  to  the  rei'eree; 
that  the  referee,  upon  an  investi- 
gation of    the  question,    became 
satisfied  that  the  property  should 
be  sold  in  bulk  ;    and  that  the 
premises,  although  consisting  of 
several  lots,   have    been  so  built 
upon  as  really  to  constitute  one 
establishment.      McLaugJilin     v. 
Teasdale,  23 

2.  An    arrangement    by    the    pur- 


chaser at  such  a  sale,  with  the 
plaintiff  in  the  action,  made  be- 
fore the  sale,  by  which,  in  case 
he  becomes  the  purchaser,  the 
plaintiff  is  to  take  from  him  a 
mortgage  upon  the  premises,  i8 
not  a  ground  for  ordering  a  resale, 
although  the  terms  of  sale  an- 
nounced by  the  auctioneer  con- 
tain no  such  privilege,  if  those 
terms  are  in  themselves  not  ob- 
jectionable. Such  an  agreement 
to  loan  does  not  deter  others  from 
bidding.  ib. 

3.  Where  a  receiver  of  the  rents, 
issues  and  profits  of  mortgaged 
premises  has  been  appointed  in  an 
action  for  foreclosure  of  the  mort- 
gage, and  notice  of  his  appoint- 
ment has  been  given  to  a  lessee  of 
the  premises  under  a  lease  from 
the  mortgagor,  and  the  lessee  has 
paid  rent  falling  due  to  the  re- 
ceiver, the  mortgagor  has  no  au- 
thority to  accept  a  surrender  from 
the  lessee  or  to  execute  a  new 
lease  of  the  premises  during  the 
continuance  of  the  receivership; 
and  such,  surrender  and  accept- 
ance and  new  lease  constitute  no 
defense  to  an  action  by  the  receiver 
against  the  lessee  for  rent  subse- 
quently accruing  and  remaining 
unpaid.  Nealis  v.  jBussing,  305 

See  MECHANICS'  LIEN,  4. 

FORMER  ADJUDICATION. 

See  CONVERSION. 
JUDGMENT,  3,  4. 

FRAUD. 

1.  Fraud  being,  under  the  law  of 
this  state,  a  mixed  question  of 
law  and  fact,  an  answer,  in  order 
to  raise  an  issue  of  fraud,  must 
allege  fraud  as  a  fact.  Smith  v. 
Long,  429 

See  FALSE  REPRESENTATIONS. 
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GUARANTY. 

1.  A  guaranty  of  the  payment,  of 
rent  under  a  lease,  given  during 
the  term  created  by  the  lease  and 
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at  a  time  when  rent  which  has  be- 
come due  is  in  arrear,  by  which 
the  guarantor  ' '  agrees  to  become 
security  for  an  agreement  of  lease, 
....  whereby,  should  any  de- 
fault be  made  in  the  payment  of 
said  rent,"  'he  guarantor  binds 
himself,  his  heirs,  &c. ,  "  to  pay 
any  deficiency  which  may  be 
due,"  is  a  guaranty  for  the  pay- 
ment of  any  rent  that  may  there- 
after become  due  and  payable  un- 
der the  lease,  and  not  for  the  pay- 
ment of  rent  already  due.  Brooks 
v.  Baker,  398 

t  See  CORPORATIONS,  5. 
H 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  a  husband  for 
necessaries  supplied  to  his  wife, 
the  jury  were  instructed  that  "the 
plaintiff  must  prove,  in  order  to 
recover,  that  the  goods  sold  and 
delivered  were  necessary  and  suit- 
able to  the  condition  in  life  of  the 
defendant's  wife;  that  she  was  not 
otherwise    provided    for    by   her 
husband."  Held,  that  this  instruc- 
tion was  applicable  whether  the 
husband  and  wife  were  living  to- 
gether or  separately,  and  therefore 
covered  all  the  questions  of  law 
on  that  branch  of  the  case.     Ar- 
nold v.  Allen,  198 

2.  To  render  a  husband  liable  for 
necessaries  furnished  to  his  wife, 
it  is  not  essential  that  he  should 
have  refused  to  supply  them;  his 
neglect  to  do  so  will  make  him 
equally  liable,  ib. 

3.  A  wife,  who  had  been  living  with 
her  husband  at  a  hotel,  went,  with 
his  consent,   to  live  at  a  house 
owned   by  him,  under  an   agree- 
ment that  she  should  live  there, 
with  an  allowance  from  him  of  a 
stated  amount,  until   they  could 
make  arrangements,  whidi   they 
were  then   negotiating,  for  a  sep- 
aration.    The  husband  remained 
at  the  hotel,  but  frequently  visited 
the  wife,  and  continued  matrimo- 
nial cohabitation  with  her.     Held, 
that  there  was  no  separation  in 


the  legal  sense,  such  as  would  af- 
fect the  liability  of  the  husband 
for  necessaries  supplied  to  the 
wife.  ib. 

4.  The  custom  of  a  tradesman  to  en- 
ter in  his  books  the  names  of  mar- 
ried women  who   deal  with   him, 
although  the  credit  is  given   to 
their  husbands,  may  be  proved  in 
explanation  of  such  entries  when 
produced  as  evidence  in  an  action 
against    a    husband,    for    goods 
charged  to  his  wife  on  the  plain- 
tiff's   books.     The    question    to 
whom  the  credit  was  given  is  one 
of  intent,  and  is  the  controlling 
issue.  ib. 

5.  Where  the  defense  in  an  action 
against  a  husband  for  necessaries 
purchased  by  his  wife,  is  that  the 
wife  was,  at  the  time  of  the  pur- 
chase, living  separate  from  him, 
evidence  tending  to  show  cruelty 
and  ill  treatment  of  the  wife  by 
the  husband,  as  the  cause  of  the 
alleged  separation,  and  the  time  of 
such  .cruel  treatment,  is  not  objec- 
tionable merely  on  the  ground  of 
immateriality.  ib. 

See  DIVORCE. 


INFANTS 
See  PARENT  AND  CHILD. 

INJUNCTION. 

1.  Where  a  preliminary  injunction 
has    been  granted   in   an  action, 
upon  riling  an  undertaking  in  the 
usual  form,  a  subsequent  stipula- 
tion between  the  parties  to  the 
action    that    the    injunction    be 
vacated  upon  certain  conditions 
stated  in  the  stipulation,  does  not 
operate  to  release  the  sureties  in 
the  undertaking  from  their  obli- 
gation. Diekerson  v.  Herman,  298 

2.  Where  an  injunction  has  been 
granted  in  an  action  on  the  appli- 
cation of  the  plaintiff,  upon  filing 
an  undertaking  in  the  usual  form, 
— for    the    payment    to    the    de- 
fendants of  da'mages  sustained  by 
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reason  of  the  injunction  if  the 
court  "  shall  finally  decide  that 
the  said  plaintiff  was  not  entitled 
thereto," — an  order  entered  upon 
the  plaintiff's  consent,  vacating 
the  injunction,  and  a  subsequent 
order,  entered  upon  the  plaintiff's 
motion  ex  parte,  discontinuing  the 
action  on  payment  of  costs, 
amount  to  a  decision  that  the 
plaintiff  was  not  entitled  to  the 
injunction,  sufficient  to  sustain  an 
order  of  reference  to  ascertain  the 
defendant's  damages  by  reason 
thereof.  Pacific  Mail  Steamship 
Co.  v.  Tod,  301 

3.  The  sum  specified  in  such  an 
undertaking  is  the  limit  of  the 
liability  thereon;  and  when,  upon 
such  a  reference,  the  referee  re- 
ports a  larger  sum  as  the  damages, 
the  report  should  not  be  con- 
firmed, ib. 

See  MOTIONS,  1. 

SUPPLEMENTARY  PKOCEED- 
INGS,  2. 

INNKEEPERS: 

1.  The  main  business  of  the  de- 
fendant consisted  in  the  keeping 
of  a  restaurant  on  the  lower  floor 
of  a  building  occupied  by  him, 
one-half  only  of  the  third  floor  of 
which  was  devoted  to  lodgers. 
The  entire  business  was  carried  on 
under  a  license  entitling  him  to 
sell  spirituous  liquors  upon  the 
premises,  obtained  by  him  from 
the  board  of  commissioners  of 
excise  of  the  city  of  New  York, 
upon  an  affidavit  in  which  he 
alleged  that  he  kept  an  inn,  and 
that  an  inn  was  necessary  for  the 
accommodation  of  travelers  in  the 
place  where  he  kept  it  (L.  1857.  c. 
628).  The  plaintiff  entered  the 
restaurant  of  the  defendant  for  the 
purpose  of  dining,  and  noticing 
hooks  around  the  room,  intended 
for  the  coats  of  guests,  hung  up 
his  overcoiit  on  one  of  them.  After 
finishing  dinner  he  went  to  get  his 
overcoat,  but  it  was  gone,  and 
was  never  recovered  by  him,  or  by 
the  defendant,  whom  he  immedi- 
ately notified  of  its  loss;  and  he 
thereupon  brought  an  act  ion  to 
recover  from  the  defendant  the 


value  of  the  overcoat.  Held,  that 
the  defendant  by  his  own  act  and 
declaration  had  established  the 
fact  that  he  kept  an  inn,  and 
hence  his  liability  to  a  party  who 
lost  properly  in  the  inn  while 
there  in  the  character  of  a  guest 
necessarily  attached,  no  matter 
how  slight  the  entertainment 
might  be,  nor  how  temporary  the 
use  made  of  it;  and  the  character 
of  the  plaintiff  as  guest  was  not 
affected  by  the  circumstance  that 
a  friend  paid  for  the  dinner. 
Kopper  v.  Willis,  460 

See  BOAKDING  HOUSE  KEEPERS. 
INSURANCE. 

1.  The    statute    (L.     1840,    c.    80), 
which,  as  amended  (L.  1858,  c. 
187;   L.   1862,   c.   70;   L.  1866,  c. 
656;  L.  1870,  c.    277),   enables  a 
married    woman  to   "cause  her 
husband's  life  to  be  insured  for  her 
use  for  any  definite  period  or  for 
the  term  of  his  natural  life,"  the 
insurance  to  be  payable  to  her  "  in 
case  of  her  surviving  such  period 
or  term"  (L.  1866,  c.  656),  applies 
to  an  endowment   policy  on  the 
husband's  life,  payable  to  the  wife 
or  her  executors,  administrators  or 
assigns,  on  a  certain  date,  or  upon 
the  death  of  the  husband  before 
that  date,  and  such  a  policy  is 
therefore  not  assignable.     Brum- 
mer  v.  Cohn,  36 

2.  The  charter  of  a  mutual  insurance 
company  provided  that  every  per- 
son who  should  become  a  member 
of   the   company   by  effecting  in- 
surance should,  before  receiving  a 
policy,  give  a  deposit  note  for  a 
sum    to    be  determined  by  the 
directors.     Every  member  was  to 
be  bound  for  losses  and  expenses 
in  proportion  to  the  amount  of  his 
deposit  note,  and  all  personal  lia- 
bilities under  the  mutual  scheme 
of  the  organization  were  to    be 
ascertained   and   imposed  by  the 
amount  of  such  note.     In  cases  of 
alienation  of  insured  property  the 
policies  on  the,  property    trans- 
ferred were  to  become   void;   but 
the  grantee  or  alienee,  having  the 
policy  assigned  to  him,  might  have 
it  ratified  and  confirmed  to  him, 
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by  giving  security  for  the  unpaid 
portion  of  his  assignor's  deposit 
note,  and  thereby  be  "  entitled  to 
all  the  rights  and  privileges,  and 
be  subject  to  all  the  liabilities  to 
which  the  original  party  to  whom 
the  policy  issued  was  entitled  and 
subjected."  Held,  that  it  was  not 
within  the  powers  of  the  directors, 
officers  or  agents  of  the  company 
to  waive  a  compliance  by  the 
assured  with  these  provisions, 
which  were  essentials  of  the  con- 
tract; and  that  where  property 
insured  had  been  alienated,  and 
the  policy  of  insurance  assigned 
to  the  grantee,  the  policy  could 
not  be  revived  and  continued 
in  favor  of  the  assignee  by  a  ver- 
bal notice  of  the  change  of  title 
given  to  an  agent  of  the  company, 
and  the  subsequent  receipt  by  the 
company  through  such  agent  of 
premiums  from  the  assignee. 
Oibbs  v.  Richmond  County  Mut. 
Ins.  Co.,  203 

3.  Where  an  insured  vessel  is  in- 
jured to  such  an  extent  as  to  give 
the  owners  a  right,  under  the  poli- 
cy, to  abandon  her   to   the  under- 
writers as  constructively  a  total 
loss,  her  seamen  are  not  thereby 
deprived  of  their  lien  for  wages, 
as  in  case  of  an  actual  total  loss; 
the  lien  attaches  to  the   proceeds 
derived  from  the  sale  or  other  dis- 
position of  the  vessel;  and  if  the 
owners,   in   the   exercise  of  their 
right,  abandon  the  vessel  to  the 
underxvriters   and   receive  the  in- 
surance, the  seamen   are   entitled 
to  their  wages  out  of  the  insurance 
money,  and  have  a  preference  in 
the   distribution  of  an   estate  as- 
signed by  the  owners  of  the  ves- 
sel for  the  benefit  of  their  credit- 
ors.    Matter  of  Ripley,  252 

4.  A  policy  of  insurance  against  fire 
provided  that  "any  false  repre- 
sentation by  the  assured  of  the 
condition,  situation,  or  occupancy 
of  the  property,  or  any  omission 
to   make  known   every  fact   ma- 
terial to  the  risk,  or  an  overvalua- 
tion,   or    any     misrepresentation 
whatever,  either   in   a  written  ap- 
plication  or  otherwise,  or  if  the 
assured    shall,"    &c.,    &c.,    &c., 


"then,  and  in  every  such  case,  this 
policy  shall  be  void."  Held,  that 
the  clause  should  not  be  deemed 
meaningless  for  want  of  connec- 
tion between  the  sentences  quoted, 
but  must  be  construed  as  making 
void  the  policy  for  a  misrepre- 
sentation as  to  the  ownership  of 
the  property,  made  by  the  agent 
of  the  assured  at  the  time  of  ap- 
plying for  the  insurance.  Gra- 
ham v.  Firemen's  Ins.  Co.,  341 

5.  Upon   presentation  of   proofs  of 
loss,   the   insurance   company  re- 
fused  to   accept   them,  as  not  in 
compliance  with  the  policy,  and 
defective  inform  and  substance; 
and  required  "full   performance, 
by  the  proper  parties,  of  each  and 
every  provision,    stipulation   and 
condition   in  its   said  policy  con- 
tained," denying  all    liability  and 
reserving  all  objections;   but  did 
not  state  that  it  clu<.*  <d  that  the 
policy  was  void.     I   .•  ubsequently 
refused  to  state  the  precise  sc^pe 
and  nature  of  its  objections,  and 
repeated  the  requirement  of  £ull 
performance  of  the  terms  and  con- 
ditions  of    the    policy,    but   also 
reiterated   its   denial  of  any  obli- 
gation whatever.     Held,  that  this 
did  not  amount  to  a  waiver  of  the 
objection  to  the  validity  of  the 
policy  on  the  ground  of  the  mis- 
representation, ib. 

6.  A  complaint  in  an  action  by  the 
holders  of  a  policy  of  life  insur- 
ance against   the  insurance  com- 
pany, which  alleges  that  the  action 
is  brought,  "as  well  in  behalf  of 
tlr-se  plaintiffs  as  of  all  such  other 
policy-holders  similarly  situated, 
who  may  choose  to  come  in,"  &c., 
is  necessarily  limited  to  equitable 
relief.    Taylor  v.  Charter  Oak  Life 
Ins.  Co.,  489 

7.  Where  from  such  a  complaint  it 
appears  that,  by  the   terms  of  the 
plaintiffs'  policy,  it  has   been  for- 
feited by  failure   to   pay  the  pre- 
miums,   allegations    that,    at   the 
time  of   such   failure  to  pay,  the 
plaintiffs   had   been   informed   of 
certain  wrongful  acts  of  the  com- 
pany, its   officers   and    managers, 
stated  in  detail    in  the  complaint 
as  violations    of    the    company's 
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charter,  and  that  as  a  result  of 
such  wrongful  acts  the  company 
had  then  become  insolvent  and  it 
had  become  unsafe  for  the  plain- 
tiffs to  pay  further  premiums,  do 
not  show  a  sufficient  excuse  for  a 
refusal  to  pay  premiums  while  the 
company  continued  to  do  its  ordi- 
nary business  in  the  ordinary  way 
and  was  ready  to  receive  premi- 
ums, ib. 

.  Provisions  of  a  "participating 
policy  "  of  life  insurance,  under 
which  the  insured  is  entitled  to 
share,  with  others  holding  similar 
policies,  in  the  surplus  profits  of 
the  insurance  company  after  pay- 
ment of  dividends  not  exceeding 
a  fixed  rate  upon  the  stock  of  the 
company,  do  not  constitute  a  trust 
relation  between  the  policy-holder 
and  the  company.  ib. 


JOINT  CONTRACTORS. 

See  APPEAL,  4-6. 

JOINT  OWNERS. 

See  NEGLIGENCE,  1. 
PARTIES,  1. 
PARTNERSHIP,  1-4. 

JUDGMENT. 

1.  A  defect  in  the  affidavit  of  service 
of  the  summons  and  complaint  is 
not  ground  for  setting    aside  a 
judgment  against  the  defendant, 
where  the  record  shows  beyond 
doubt  that  the  summons  and  com- 
plaint were  actually  served  upon 
him.     Robertson  v.  Robertson,     44 

2.  Upon  setting  aside  a  judgment 
entered  by  default  against  a  hus- 
band   and    wife,    and    allowing 
them  to  come  1'n  and  defend,  the 
judgment  was  ordered  to  remain 
as  security,  an  execution  having 
been  levied  upon  property  of  the 
wife  sufficient  to  satisfy  the  judg- 
ment.    On  the  trial  of  the  cause 
before  a  referee,   it  appeared  in 
evidence  that  the    plaintiff    hud 


previously  obtained  a  judgment 
against  the  husband  by  default  in 
an  action  founded  upon  the  same 
transaction  ;  and  thereupon  the 
defendants  were  allowed  to  amend 
their  answers  by  setting  up  that 
judgment  as  a  defense.  Upon 
this  the  plaintiff  discontinued  the 
action  as  against  the  husband,  and 
served  an  amended  complaint  as 
against  the  wife  alone  ;  where- 
upon she  moved  to  set  aside  the 
existing  judgment  remaining  as 
security  against  her  husband  and 
herself,  and  the  levy  of  execution 
under  it.  Held,  that  the  motion 
should  -not  be  granted,  but  that 
the  deferdant  should  be  required 
to  establish  her  defense  in  the  or- 
dinaiy  way,  leaving  the  rights  of 
the  parties  to  be  determined  by 
such  judgment  as  should  be  ulti- 
mately rendered.  /Schumann  v. 
Orchard,  245 

3.  The  plaintiff  in  an  action  in  the 
supreme  court  to  recover  rent 
alleged  to  be  due  under  a  lease, 
afterwards  brought  an  action  in 
this  court  for  an  unpaid  balance 
of  a  previous  installment  of  rent 
under  the  same  lease,  which  he 
had  not  included  in  the  former 
action.  The  defendants  failed  to 
answer  in  the  action  in  this  court, 
and  a  judgment  was  thereupon 
entered  against  them,  which  was 
paid  by  them  and  satisfied  of 
record.  Subsequently  the  defend- 
ants, by  a  supplemental  answer 
in  the  action  in  the  supreme 
court,  set  up,  with  other  defenses, 
the  recovery  of  the  judgment  in 
this  court  as  a  bar  to  that  action. 
A  motion  by  the  plaintiff  to  strike 
out  that  defense,  as  frivolous  and 
irrelevant  was  denied  by  the  su- 
preme court.  The  plaintiff  then 
demurred  to  the  defense,  and 
upon  argument  at  the  special 
term  of  the  supreme  court,  the 
demurrer  was  sustained.  From 
this  decision  the  defendants  ap- 
pealed to  the  general  term  of 
that  court ;  and  pending  the  ap- 
peal, a  stipulation  in  the  action 
was  entered  into  between  the 
parties,  by  which  all  the  other 
defenses  were  withdrawn,  and  it 
was  agreed  that  the  judgment 
upon  the  appeal  on  the  demurrer 
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should  be  a  final  adjudication 
upon  the  matters  in  dispute  in  the 
action.  Upon  the  hearing  of  the 
appeal,  the  general  term  of  the 
supreme  court  overruled  the  de- 
murrer, and  ordered  judgment 
thereon  for  defendants,  with 
leave  to  the  plaintiff  to  withdraw 
the  demurrer,  and  without  preju- 
dice to  an  application  on  motion 
to  vacate  the  judgment  recovered. 
A  motion  was  thereupon  made  by 
the  plaintiff  in  this  court  to  vacate 
the  judgment,  the  period  of  one 
year  limited  by  section  724  of  the 
Code  of  Civil  Procedure  as  the 
time  within  which,  after  notice 
thereof,  the  court  may  relieve  a 
party  from  a  judgment  on  the 
grounds  of  ' '  mistake,  inadvert- 
ence, surprise,  or  excusable  neg- 
lect," having  elapsed.  Held,  that 
the  motion  should  be  denied.  Jex 
v.  Jacob,  293 

4.  In  a  contract  by  the  plaintiffs  to 
build  certain  machines  for  the  de- 
fendants, the  plaintiffs  covenanted 
and  agreed  to  construct  the  ma- 
chines in  a  certain  manner,  and 
that  the  machines  would  do  cer- 
tain work  in  a  manner  described 
in  the  contract.  The  complaint, 
in  an  action  to  recover  the  con- 
tract, price  of  the  machines,  alleged 
a  delivery  and  acceptance  by  the 
defendants  of  the  machines  under 
the  contract  ;  and  the  answer 
alleged  that  the  plaintiffs  had 
failed  to  perform  the  agreement 
upon  their  part,  and  that  the  de- 
fendants had  refused  to  accept 
the  machines  manufactured  by 
the  plaintiffs,  because  they  failed 
to  conform  to  the  agreement. 
Held,  that  an  instruction  to  the 

J'ury  that  if  the  defendants  abso- 
utely  accepted  machines  that 
were  defective  they  must  pay  for 
them,  and  if  the  machines  were 
accompanied  by  a  warranty  that 
they  would  accomplish  a  certain 
result,  the  remedy  of  the  defend- 
ants was  for  a  breach  of  that  war- 
ranty, was  error,  for  which  a 
judgment  for  the  plaintiffs  must 
be  reversed,  since  such  judgment 
•would  be  a  bar  to  any  action  by 
the  defendants  for  a  breach  of  the 
warranty  contained  in  the  agree- 
ment. Bliss  v.  Locke,  526 


See  APPEAL. 

CONSTABLE,  1,  2. 
CONVERSION,  1. 
DIVORCE,  1-8. 
PLEADING,  1. 

JUDICIAL  SALES. 

See  BANKRUPTCY  ACT,  4,  5. 
EXECUTION,  2,  3. 
FORECLOSURE,  1,  2. 
MECHANICS'  LIEN,  4. 

JURISDICTION. 

See  BANKRUPTCY  ACT,  4,  5. 

JURY. 

See  TRIAL,  4,  5. 

JUSTIFICATION. 
See  APPEAL,  4-6. 


LANDLORD  AND  TENANT. 

1.  In  an  action  for  rent  of  premises 
situated  in  another  State,  the  facts 
that  the  demised  premises  became 
untenantable  and  were  for  that 
reason  abandoned  by  the  lessee  arc 
not  available  as  a  defense  merely 
because  the  statutes  of  this   State 
relieve  tenants,    under  such  cir- 
cumstances, from  liability  for  rent. 
Such  a  defense  would  have  been 
of  no  avail  at  common  law,  which, 
until  the  contrary  is  shown,    is 
presumed  to  prevail  in  every  State 
of  the  Union.    Graves  v.  Cameron, 

152 

2.  Where  the  defendant  in  such  an 
action   neglects  to  plead  the  ex- 
istence of  a  statute  of  the  State 
where  the  demised  premises  are 
situated,    making    such    facts    a 
defense,  he  will  not  be  permitted 
to    amend    his  answer  by  inter- 
posing such  statute  as  a  defense  at 
the  trial.  ib. 

3.  In  an  action  for  rent    claimed 
under  a  lease  of  a  dwelling  house, 
where  the  defendant  set    up    a 
counter-claim  for  damages,  from 
the  unhealthy  and  untenantable 
condition  of  the  house  at  the  time 
of   the  lease,  the  jury  were  in- 
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structed  that  if  they  believed  that 
the  house  was  already  infected 
with  disease  from  the  sewer  or 
drains  or  otherwise,  and  the  land- 
lord had  notice  of  it,  then  the 
defendant  might  recover  damages 
against  the  landlord  if  his  house- 
hold were  made  ill  by  it ;  and  that 
if  they  believed  that  the  hole  in 
the  cellar  (the  existence  of  which 
had  been  proved),  was  dangerous 
to  health,  and  purposely  concealed 
by  the  landlord  or  his  agents  by  a 
stone  over  it,  then  they  might  give 
the  defendant  damages.  Held, 
that  as  there  was  no  evidence  to 
justify  a  finding  that  the  plaintiff 
or  his  agents  did  purposely  conceal 
the  hole  in  the  cellar,  or  that  he 
or  they  had  any  suspicion  that 
there  was  such  a  hole,  and  no 
evidence  that  the  plaintiff  knew 
that  the  house  was  infected  with 
disease,  or  that  he  had  reasonable 
notice  of  it,  or  that  the  defendant's 
household  were  made  ill  by  such 
disease,  the  instructions,  although 
given,  when  requested  by  the 
defendant,  wTith  the  qualification, 
"  in  case  the  evidence  sustains  the 
proposition,"  were  erroneous;  and 
a  verdict  for  the  defendant  for 
damages  could  not  be  sustained. 
Jackson  v.  Odell,  371 

4.  There  is  no  legal  presumption 
that  a  lessor  has  knowledge  of  the 
particular  condition  of  a  house 
leased  by  him,  from  the  fads  (hat 
he  is  the  owner,  that  he  resides  in 
the  next  house,  and  that  the  house 
leased  has  been  vacant  for  several 
months  previous;  and  under  such 
circumstances,  and  where  the 
house  was  examined  by  the  lessee 
before  he  hired  it,  an  instruction  to 
the  jury,  that,  if  the  lessor  repre- 
sented the  house  to  be  in  good  re- 
pair, the  lessee  had  a  good  right  to 
rely  upon  it,  and  if  the  house  was 
not  in  good  repair,  it  was  no  an- 
swer to  say  that  the  lessor  did  not 
know,  because  it  was  a  misrepre- 
sentation of  a  fact  which  was  pre- 
sumed to  be  within  his  knowledge, 
is  erroneous.  It  should  be  left  to 
the  jury  to  say  whether  the  lessor 
knew  the  house  to  be  in  bad  order, 
and  if  he  did  not,  whether  the 
lessee  had  a  right  to  take  the  les- 
sor's statement  as  an  affirmation 


by  him  that  he  personally  knew 
the  house  to  be  in  good  order,    ib. 

See  DISTRICT  COURT,  4. 
FORECLOSURE,  3. 

LEASE. 

See    ACCORD    AND     SATISFAC- 
TION, 1. 

FORECLOSURE,  3. 
GUARANTY,  1. 
JUDGMENT,  3. 

LEX  LOCI. 

See  EVIDENCE,  1. 

LANDLORD   AND    TENANT, 

1,  2. 
MARRIAGE,  2,  4. 

LIEN. 

1.  The  type  used  for  printing  a  pub- 
lication, of  which  new    editions 
were  issued    semi-annually,    was 
owned  by  the  corporation  which 
issued    the    publication,   but  re- 
mained in  the  possession  of  the 
plaintiffs,  who  printed  the    suc- 
cessive editions.  After  each  edition 
was  printed,  the  type  was  not  dis- 
tributed, but  was  left  standing  as 
it  had  been  set  up  in  pages,  and 
alterations  were  made  in  it  when 
required  for  the  changes  to    be 
made  in  the  next  edition.     Held, 
that  as  the  value  of  the  type,  as 
such,  was  not  enhanced   by  the 
work  done,  no  lien  could  be  ac- 
quired therefor  on  the  type  except 
by  special  contract.    De  Vinne  v. 
Rianhard,  406 

2.  One  of  the  plaintiffs  testified  that 
he    had    stated,   in   conversation 
with  one  of  the  members  of  the 
corporation,  that  by  the  arrange- 
ment then  existing,  the  plaintiffs 
held  the  type  in  their  possession 
for  security.     Held,  that  although 
the  claim  was  not  controverted  or 
disputed    by  that  member,   this 
would  not  amount  to  an  acquies- 
cence or  admission  on  the  part  of 
the    corporation  that  a  contract 
existed  between  it  and  the  plain- 
tiffs to  that  effect.    Nor  would  the 
corporation,  by  allowing  the  plain- 
tiffs to  go  on  with  the  work  after 
such  statement,  be  estopped  from 
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afterwards  setting  up  that  they 
had  no  lien  on  the  type  for  their 
work;  especially  as,  by  the  manu- 
facturing companies  act  of  1848 
and  its  amendments,  under  which 
the  corporation  was  created,  it 
was  forbidden  to  give  such  a  lien. 

ib. 
See  BOARDING-HOUSE  KEEPERS, 

1. 

INSURANCE,  3. 
LIVERY  STABLE  KEEPERS, 

1. 

MECHANICS'  LIEN. 
PARTNERSHIP,  1,  4. 
PLEDGE,  1. 
SALES,  1,  2. 

LIMITATION  OF  ACTIONS. 

1.  The  defendant  was  employed  by 
the  plaintiffs  to  make  purchases 
for  them  upon  a  commission  dur- 
ing a  series  of  years,  a  new  con- 
tract being  made  each  year,  each 
purchase  being  paid  for  separate- 
ly, and  each  year's  business  sep- 
arately settled.  The  defendant, 
by  making  false  statements  to  the 
plaintiffs  as  to  prices  paid,  ob- 
tained from  them,  as  their  pay- 
ments for  such  purchases,  more 
than  suilicient  funds,  and  he  ap- 
plied the  excess  to  his  own  use. 
After  the  termination  of  his  em- 
ployment and  the  settlement  of 
his  accounts,  the  plaintiffs  discov- 
ered his  fraudulent  practices,  and 
immediately  brought  an  action  to 
compel  him  to  account  and  pay 
over  to  them  the  money  so  wrong- 
fully obtained  by  him  from  them; 
in  which  he  pleaded  the  (Statute  of 
Limitations.  Held,  that  the  action 
could  not  be  sustained  as  to  trans- 
actions which  had  been  settled  be- 
tween the  parties  more  than  six 
years  previously,  it  being  an  "ac- 
tion upon  a  contract  obligation  or 
liability  express  or  implied,"  with- 
in subdivision  1  of  section  882  of 
the  Code  of  Civil  Procedure.  Al- 
though an  accounting  and  other 
equitable  relief  was  demanded  in 
the  complaint,  and  allowed  by  the 
interlocutory  judgment,  Ihe  only 
relief  that  could  be  afforded  by  a 
final  judgment  would  be  a  judg- 
ment for  a  sum  of  money,  and 
the  action  was  not.  therefore, 
within  the  meaning  of  subdivision 


5  of  section  382,  "  an  action  to 
procure  a  judgment  other  than  for 
a  sum  of  money,  on  the  ground 
of  fraud,"  &c.,  in  which  cases,  by 
that  provision,  the  cause  of  action 
"  is  not  deemed  to  have  accrued 
until  the  discovery  by  the  plaintiff 
or  the  person  under  whom  he 
claims  of  the  facts  constituting 
the  fraud."  Nor,  although  a  de- 
mand was  in  fact  made  before  the 
action,  was  the  case  within  the 
requirement  of  section  410,  that 
the  time  within  which  an  action 
may  be  commenced  "must  be 
computed  from  the  time  when  the 
right  to  make  the  demand  is  com- 
plete;" since  that  section  applies 
only  "  where  a  demand  is  necessa- 
ry to  entitle  a  person  to  maintain 
an  action,"  and  in  this  case  the 
right  to  sue  was  not  in  any  way 
dependent  upon  the  demand  made. 
Carr  v.  Thompson,  279 

LIVERY  STABLE  KEEPERS. 

1.  Under  the  act  of  1872,  entitled 
"An  act  for  the  protection  of  liv- 
ery stable  keepers  and  other  per- 
sons keeping  horses  at  livery  or 
pasture"  (L.  1872,  c.  498),  when 
the  owner  of  a  horse  demands  it 
from  a  livery  stable-keeper  without 
offering  to  pay  him  his  charges  for 
keeping  it,  the  livery  stable  keeper 
is  entitled  to  a  reasonable  time 
thereafter  in  which  to  make  up  the 
account  of  what  is  due  and  serve 
it  with  the  notice  of  lieu  in  the 
manner  required  by  the  statute. 
The  act,  being  remedial,  must  be 
liberally  construed  to  give  full 
effect  to  the  remedy.  Eckhard  v. 
Donohue,  214 

M 

MARINE  COURT. 

1.  Under  the  Marine  Court  Act  of 
1872  (L.  1872,  c.  629,  £  6),— under 
which  an  attachment  against  the 
property  of  a  defendant,"  in  an  ac- 
tion in  that  court,  not  residing  in 
the  city  of  New  York,  may  issue 
"in  the  manner  and  with  like  ef- 
fect as  allowed  and  prescribed  by 
the  provisional  remedy  of  the 
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Code  of  Procedure," — and  the  act 
of  1874  (L.  1874,  c.  545,  §  3),— 
authorizing  that  court  to  order 
service  of  the  summons  in  such 
cases,  by  publication, ' '  as  provided 
in  subdivision  5  of  section  135  of 
the  Code  of  Procedure," — an  at- 
tachment was  obtained  in  an  ac- 
tion in  the  marine  court,  against 
the  property  of  the  defendants, 
on  the  ground  that  they  were  not 
residents  of  the  city  of  New  York, 
and  an  order  for  service  of  the 
summons  by  publication  was  also 
made.  The  summons  was  never, 
in  fact,  published.  A  copy  of  the 
summons  and  complaint  was, 
however,  served  on  one  of  the  de- 
fendants personally,  at  a  place 
within  the  state,  out  of  the  city  of 
New  York,  but  before  the  passage 
of  the  act  of  1875  (L.  1875,  c.  479, 
§  41),  which  made  personal  ser- 
vice of  a  copy  of  the  summons 
and  complaint  under  such  cir- 
cumstances, out  of  the  city  of 
New  York,  equivalent  to  the  pub- 
lication and  deposit  in  the  post- 
office  required  by  the  section  of 
the  Code  referred  to.  Held,  that 
the  like  provision  of  that  section 
of  the  Code, — that  when  publica- 
tion is  ordered,  personal  service 
of  a  copy  of  the  summons  and 
complaint,  out  of  the  state,  is 
equivalent  to  publication  and  de- 
posit in  the  post-office, — could  not 
be  construed,  when  applied  to  the 
marine  court,  as  making  such  per- 
sonal service,  out  of  the  jurisdic- 
tion of  that  court,  although  with- 
in the  state,  equivalent  to  publica- 
tion, &c. ;  and  consequently,  no 
valid  service  of  the  summons 
having  been  made  within  thirty 
days,  the  attachment  did  not  bind 
the  property  of  the  defendants 
after  that  time  had  elapsed.  Tyler 
v.  Williams,  451 

See  APPEAL,  8,  11-13. 
BILLS  AND  NOTES,  10. 

MARRIAGE. 

1.  In  this  state  marriage  is  nothing 
more  than  a  civil  contract.     Hynes 
v.  AIcDermott,  4 

2.  Where  persons  capable  of  con- 


tracting marriage,  make  an  agree- 
ment of  marriage  with  each  other, 
per  verba  de  presenti,  in  a  foreign 
country,  the  presumption  is  in 
favor  of  the  validity  of  the  mar- 
riage, ib. 

3.  A  party  seeking  to  establish  the 
invalidity  of  such  a  marriage,  as 
not  being  in  accordance  with  the 
law  of  the  foreign  country,  must 
show  affirmatively  what  was  the 
law   of  such  foreign  country  at 
the  time  of  the  marriage.  ib. 

4.  In  an  action  of  ejectment,  for 
premises  situated  in  the  city  of 
New  York,  the  plaintiffs  claimed 
as  the  widow  and  sons  of  the  late 
owner  by  a  marriage,  the  validity 
of  which  was  disputed,    the  de- 
fendants claiming  as  his  tenants 
and  heirs  at  law.     Upo  ;  the  trial, 
the  jury  found,   upoa   sufficient 
evidence,    that  the  deceased  and 
the  silleged  widow,  in  the  city  of 
London,     had     entered    into    an 
agreement  to  be  then  and  thence- 
forward man  and  wife,  and  did 
thenceforward  cohabit  together  in 
the  open  and  acknowledged  rela- 
tion of  man  and  wife,  such  agree- 
ment being  made  with  the  6o/ta 
fide  intention,  on  his  part,  to  con- 
tract a  valid  marriage  ;  and  that, 
subsequently,  they,  while  crossing 
the  English  channel,  entered  into 
an  agreement  by  which  they  con- 
sented to  take  each   other,  then 
and  there,  as  man  and  wife,  and 
afterwards,  again,  in  France,  en- 
tered into  a  like  agreement.     Held, 
that  even  if  there  was  no  valid 
marriage    in    England,    and,    al- 
though, there  being  no  evidence 
as  to  the  nationality  of  the  vessel 
in  which  the  parties  crossed  the 
English  channel,  nothing  could  be 
interred  on   that  point ;    yet,   in 
the    absence    of    any  competent 
evidence  as  to  the  lawr  of  marriage 
in  France  at  the  time,  it  must  be 
presumed  that  the  law  of  France 
was  either  the  same  as  that  of 
New  York  or  the  common  or  civil 
law  ;  and  as  the  agreement,  found 
by  the  jury  to  have  been  entered 
into  between  the  parties,    consti- 
tuted a  valid  marriage  according 
to  either  of  these  laws,  such  mar- 
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riage  must  be  held  by  the  courts 
of  this  state  to  be  valid.  ib. 

See  DIVORCE. 

MARRIED  WOMEN. 
See  HUSBAND  AND  WIFE. 

MASTER  AND   SERVANT. 

1.  A  servant  was  employed  upon 
trial  for  a  week,  with  a  promise 
that,  if  she  suited,  the  employ- 
ment would  be  continued  through 
the  summer  months  and  until 
September  1st.  Before  the  end 
of  the  week,  the  employer  having 
declared  that  she  suited,  the  ser- 
vant said  :  "Then,  as  long  as  I 
suit  you,  there  is  no  fear  for  the 
summer  months  ; "  to  which  the 
employer  responded  affirmatively. 
Held,  that  there  was  not  an  abso- 
lute employment  until  September 
1st,  but  merely  a  conditional  one, 
depending  upon  the  servant  con- 
tinuing to  suit  the  employer. 
Daveny  v.  Shattuck,  66 

See  NEGLIGENCE,  2,  3,  8,  9. 
MECHANICS'  LIEN. 

1.  Where  the  owner  of  a  building 
upon  which  work  is  being  done 
under  a  contract,  has  promised  to 
pay,  upon  the  order  of  the  con- 
tractor, to    a    third    person,    for 
materials  to  be  furnished  to  the 
contractor    by    such    third    per- 
son, and  has  by  such  promise  in- 
curred a  liability  before  the  filing 
of  a  mechanics'    lien  for    work 
done  on  the  building,    he  may, 
after  such  lien  is  filed,   make  a 
payment  in  discharge  of  such  lia- 
bility, out  of  moneys  due  him  to 
the  contractor,  without  regard  to 
the    lien.     Under   such    circum- 
stances the  lien  cannot  take  pre- 
cedence of  the  liability  previously 
incurred.      Garrison  v.   Mooney, 

218 

2.  When  an  instrument  in  the  form 
of  a  bond  to  obtain  the  discharge 
of  a  mechanics'  lien   under  the 
statute,  conforms  to  the  statutory 
requirements  of  such  a  bond  in  all 
respects  except  the  attaching  of  a 

VOL.  IX.— 38 


seal,  and  is  approved  by  the 
court,  and  the  lien  is  discharged 
upon  filing  it,  the  parties  execut- 
ing it  cannot  afterwards,  in  an 
action  against  them  upon  it,  evade 
their  liability  under  it  because  of 
the  omission  of  a  seal.  Whitney 
v.  Cokman,  238 

3.  Under  the  provisions  of  the  New 
York    Mechanics'    Lien    Act    of 
1875  (L.  1875,  c.  379,  §  7),— that 
"  except  as  provided  in  the  fourth 
section,  the  lien  shall  attach,  from 
the  time  of  the  filing  of  the  claim, 
to  all  the  right,  title  and  interest 
which  the  owner  then  has  in  the 
property  therein  described,  to  the 
extent    of  the    liability    of   such 
owner  for  the  claim  preferred, '' — 
no  lien  can  be  obtained  by  filing 
a  claim  after  the   death  of  the 
owner  of  the  property.     Section 
4  of  the  act  refers  merely  to  the 
priority  between  liens,  and  to  the 
extent  of  the  owner's  right,  title 
and  interest  as  affected  by  prior 
liens  and  incumbrances.     And  the 
provisions    of    section    3,  —  that 
"the  land  ....  shall  be  subject 
to  the  liens,   if  at  the  time  the 
work  was  commenced,  or  the  ma- 
terials   for    the  same  had  com- 
menced to  be  furnished,  the  land 
belonged  to  the  person  who  caused 
such   building,    improvement,   or 
structure  to  be  constructed,"  &c., 
— cannot  be  construed  to  make 
the  lien  attach  from  the  time  the 
laborer  begins  his  work,  or  the 
material-man    begins    to  furnish 
materials,  in  view  of  the  express 
provision  of  section  7,  that  the 
lien  shall  attach  from  the  time  of 
filing  the  claim  ;  besides  which, 
section  3  is  open  to  the  construc- 
tion that  it  is  intended  to  provide 
for  the  cases  in  which  the  land, 
or  an  interest  in  the  land,  as  dis- 
tinguished from  the  building  upon 
it,   shall  be  subject  to  the  lien. 
Brown  v.  Zeiss,  240 

4.  In  an  action  to  foreclose  a  me- 
chanic's lien,  a  decree  was  entered 
for  a  sale  of  the  premises  not  in 
accordance  with  the  findings  of 
fact  and  conclusions  of  law  of  the 
judge  at  the  trial ;  whereupon  an 
action  to  restrain  such  sale  was 
brought  by  persons  claiming  title 
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to  the  premises,  but  who  were  not 
parties  to  the  proceedings  for  fore- 
closure, in  which  action  both  the 
plaintiff  and  the  defendant  in  the 
foreclosure  suit  were  made  de- 
fendants. Held,  that  the  complaint 
should  not  be  dismissed  upon  a 
subsequent  amendment  of  the  de- 
cree of  foreclosure  to  conform  to 
such  findings  of  fact  and  conclu- 
sions of  law,  but  that  the  court, 
having  obtained  jurisdiction, 
might  give  such  other  relief  as  the 
facts  warranted.  And  it  appear- 
ing that  the  only  interest  in  the 
premises  claimed  by  the  defendant 
in  the  foreclosure  suit  was  a 
contract  not  within  the  recording 
acts,  and  that  he  was  not  in  pos- 
session at  the  time  of  the  filing  of 
the  mechanic's  lien,  and  that  such 
defendant  had,  therefore,  as 
against  the  plaintiff  sin  this  action, 
who  were  purchasers  in  good  faith 
without  notice  of  his  claim,  no 
interest  which  could  be  sold  under 
the  decree,  such  a  sale,  which 
might  serve  as  a  cloud  upon  the 
plaintiffs'  title,  should  be  re- 
strained. Lehman  v.  Roberts,  284 

MORTGAGE. 

See  FORECLOSURE. 

PRINCIPAL  AND  SURETY,  1. 

MOTIONS. 

1.  Upon  a  motion  by  the  plaintiffs 
for  an  injunction  and  a  receiver  a 
reference    was    ordered  to  take 
proof  of  disputed  questions    of 
fact,  which  reference,  after  several 
meetings,  was  abandoned  by  the 
plaintiffs.     The  cause  was  subse- 
quently referred,  and  the  trial  pro- 
ceeded before  the  referee.     Held, 
that  a  second  application'  for  an 
injunction  pendente  lite  and  a  re- 
ceiver, based  upon  grounds  of  the 
same  nature  as  those  originally 
presented,    the  only    new    facts 
alleged  being  either  immaterial  or 
insufficiently   proved,  should  be 
denied.     Gardiner  v.  Silsby,    159 

2.  After  the  date  of  an  order  in  an 
action    vacating    a    stay  of  the 
prosecution  of  the  action,  but  be- 
fore entry  of  the  order  or  service 
of  a  copy  of  it  on  the  defendants, 


the  plaintiff,  upon  an  order  to 
show  cause,  applied  for  and  ob- 
tained an  order  for  the  appoint- 
ment of  a  referee,  in  the  phice  of 
a  deceased  referee,  to  hear  and 
determine  the  issues  in  the  action. 
Held,  that  the  latter  order  was 
irregularly  made,  and  the  irregu- 
larity was  not  cured  by  re-entering 
the  order  after  the  vacating  of  the 
stay,  as  the  order  to  show  cause 
upon  which  it  was  founded,  and 
the  motion  itself  were  made  while 
the  stay  was  in  operation.  Devlin 
v.  Mayor,  &c.,  of  New  York,  331 

3.  The  original  order  of  reference 
having  been  affirmed  upon  appeal 
by  the  general  term,  a  motion  at 
special  term  to  vacate  the  order 
appointing  a  new  referee,  on  the 
ground  that  the  cause  was  not 
referable,  was  properly  denied,  ib. 

See  DIVORCE,  4,  5. 

MUNICIPAL    CORPORATIONS. 
See  NEW  YORK  CITY. 


N 

NEGLIGENCE. 

1.  An  elevator  with  a  hatchway  was 
used  in  a  passage  at  the  foot  of 
stairs  leading  to  the  upper  floors 
of  a  building,  different  floors  of 
which  were  occupied  by  two  dif- 
ferent tenants.  The  elevator  was 
properly  enclosed,  and  was  pro- 
vided with  doors  to  be  shut  when 
it  was  not  in  use;  but  il  was  so 
situated  that  the  doors,  when  open, 
partially  concealed  the  stairs,  and 
the  entrance  to  the  elevator  might 
.then  be  mistaken  for  the  stairway'. 
Held,  that  although,  under  the  cir- 
cumstances, leaving  the  doors  open 
might  be  negligence  causing  the 
death  of  a  person  who  fell  through 
the  hatchway,  yet  as  the  elevator 
was  properly  constructed  and  pro- 
tected, neither  of  the  two  tenants 
of  the  upper  floors  would  be  liable 
for  injuries  arising  from  the  neg- 
ligent use  of  it  by~the  other;  and 
in  the  absence  of  evidence  to  show 
that  the  doors  were  left  open  by 
either  tenant,  or  that  either  used 
the  elevator  exclusively,  a  verdict 
against  both,  in  an  action  for  neg- 
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ligently  causing  the  death  of  such 
person,  could  not  be  sustained. 
Donnelly  v.  Jenkins,  41 

2.  A  boy  sixteen  years  of  age,  who 
had  been    an    apprentice  to  the 
trade  of  carpenter  during  the  pre- 
vious year,  was  employed  by  the 
defendant  to  fasten  certain  scaf- 
folding to  a  house,  the  doing  of 
which  required  some    judgment 
and  experience.     The  work  was 
so  negligently  done  as  to  result  in 
serious  injuries  to  the  plaintiff, 
who  was  also  employed  by  the 
defendant,  and  whose  duties  com- 
pelled him  to  be  on  the  scaffold- 
ing.    Held,  in  an  action  to  recover 
damages  for  such  injuries,  that 
the  question  whether  the  defend- 
ant exercised  the  care  which  the 
circumstances  required  in  placing 
the  boy  in  charge  of  such  work, 
was  for  the  jury  to  decide;  and 
they  having  found  for  the  plain- 
tiff, their  verdict  should  be  sus- 
tained.    Henry  v.  Brady,         142 

3.  Where  a  superintendent  has  en- 
tire charge  of  a  work,  with  power 
to  hire  and  discharge  servants,  his 
selection  of  an  employe  must  be 
considered  the  act  of  the  master, 
and  he  cannot  be  regarded  as  a 
fellow-servant  with   one  so  em- 
ployed, ib. 

4.  In  an  action  against  a  street  rail- 
way company  for  injuries  to  a 
child  by  being  run  over  by  one  of 
the  defendant's  cars,  the  defend- 
ant upon  the  trial  requested  the 
judge  to    charge    the    jury  that 
"The  child  not  being  a  passenger, 
the  defendant  owed  her  no  duty 
except  the  exercise  of   ordinary 
care  in  the    management  of    its 
vehicle,   and  in  that  respect  no 
more  care  is  required  from  street 
railway  companies  iu  the  manage- 
ment of  their  cars  and  horses  in 
the  street  than  is  required  of  the 
driver  or  ownjer  of  any  other  ve- 
hicle."   This  was  refused,  and  in- 
stead a  charge  was  given  which 
seemed  to  imply  that  the  car-driver 
was  bound  to  exercise  the  greatest 
care  in  the  management  of  his 
vehicle.     Held,  that    the    refusal 
and  the  instruction  given   must 
necessarily  have  conveyed  the  im- 


pression to  the  jury  that  the  court 
intended  that  they  should  under- 
stand that  the  driver  was  to  exer- 
cise more  care  than  is  required  of 
the  drivers  of  other  vehicles  in 
the  street;  and  they  having  found 
for  the  plaintiff,  the  judgment 
entered  on  the  verdict  must  be  re- 
versed. Faint io  v.  Broadway  & 
Seventh  Ace.  E.  R.  Co.,  243 

5.  In  an  action  by  an  administrator 
against  a  railroad   company,  for 
negligently  causing  the  death  of 
the  plaintiff's  intestate,  the  proof 
was  that  the  deceased  jumped  or 
fell  from  a  train  upon  one  of  the 
tracks  of    the  defendant's  road, 
and  lay  near  another  track  in  such 
a  position  that  a  train  then  ap- 
proaching on  that  track  could  pass 
him  without   injury  to  him  if  he 
made  no  incautious  movement  to 
bring  himself  nearer  the  track; 
and  a  part  of  the  train  did  in  fact 
pass  his  prostrate  body  without 
touching,    when,    by    a    sudden 
movement,  he  threw  his  legs  un- 
der the  wheels  of  the  last  car,  and 
thereby     sustained    the    injuries 
from  which  he  died.     Held,  that 
there  was  no  negligence  on  the 
part  of  the  defendant's  servants 
in  charge  of  the  train  in  not  stop- 
ping it  to  prevent  accident  from 
such  a  cause.     McKenna  v.  New 
York  Central  &  Hudson  River  R. 
R.  Co.,  262 

6.  Upon    the    trial    of    an    action 
against  a  railroad  company  for 
causing  the    death    of    a  person 
crossing  the  defendant's  track,  by 
a  collision  with  one  of  its  trains, 
alleged  to  have  been  due  to  the 
negligence  of    the    defendant,    a 
charge  to  the  jury  that  "if  the 
railroad  compaii}*  was  guilty  of 
any  negligence  in  notifying  the 
approach  of   trains,    or  anything 
else  you  may  think  it  was  their 
duty  to  do,  they  would  be  responsi- 
ble for  an   act  which  was  the  re- 
sult of  its  omission  or  commis- 
sion," is  erroneous,  as  it  leaves  it 
entirely  within  the  discretion  of 
of   the   jury  to  determine  what 
precautions  the  defendant  should 
have  taken.     Semel  v.  New  York, 
New  Haven  &  Hartford  R.  R.  Co., 

321 
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7.  In  an  action  for  damages  for  per- 
sonal   injuries    received    by    the 
plaintiff  from  falling  through  an 
unguarded  and  unlighted  opening 
in  the  floor  into  the  cellar  of  the 
defendants'  building,   where   the 
evidence  shows  the  existence  of 
the  hole,  which  was  only  partially 
guarded  by  a  rope,  attached  to 
posts,   and  also   shows  that  the 
plaintiff  was  not  an   intruder  or 
trespasser,  but  was  there  with  the 
consent  of  the  defendants,  it  seems, 
that  it  would  be  erroneous  to  dis- 
miss the  complaint  for  failure  of 
proof,  and  that  the  question  of 
negligence  should  be  submitted  to 
the  jury,  even  though  it  was  not 
proved  that  the  defendants  had 
actual  notice  that  the  hole  was 
unguarded,   it    being   their  duty 
when  they  suffered  people  to  go 
over  the  building  to  securely  and 
properly    guard    such    a    pitfall. 
Dunn  v.  Durant,  389 

8.  A  master  is  answerable  for  the 
negligence  of  one  whom  his  ser- 
vant employs,  by  his  authority,  to 
aid  the  servant   in   the  master's 
business;  and  it  is  not  necessary 
in  such  a  case  to  show  that  such 
authority  was  expressly  given ;  but 
it  may  be  implied  from  the  nature 
of    the    business,    the    course  of 
trade,  and  all  the  circumstances 
of  the  particular  case.    Gleason  v. 
Amsdett,  393 

9.  "While  a  truck  owned  by  the  de- 
fendants was  standing  in  front  of 
their   place    of    business,   loaded 
with  empty  barrels,  in  charge  of 
their  driver,  he  was   directed  by 
B.,  one  of  their  chief  employes, 
to  unload  it.     As  the  driver  want- 
ed to  go  to  dinner,  lie  asked  S.  to 
unload  the  truck,  and  S.  proceeded 
to  do   so,  B.  looking  on   from  a 
window.     S.  was    not    regularly 
employed  by  the  defendants,  but 
was  accustomed  to  be  about  their 
place,  and  there  was  evidence  that 
he  had   occasionally  done  work 
there,  for  which  he  had  sometimes 
been  paid  by   B.,  and    at  other 
times  by  one  of  the  defendants' 
drivers.     In  unloading  the  truck 
S.    pushed  the   barrels  with  his 
foot,  off  upon  the  sidewalk,  and 
one  of  them,  falling  on  the  side- 


walk upon  an  end,  bounced  off, 
and  struck  a  passer-by  who  was 
on  the  walk  near  the  curb,  knock- 
ing him  down  and  injuring  him. 
Held,  that  this  manner  of  unload- 
ing the  truck  amounted  to  negli- 
gence on  the  part  of  S.,  causing 
the  injury,  for  which  the  defend- 
ants were  answerable,  ib. 

10.  In  an  action  by  a  father  to  re- 
cover damages  alleged  to  have 
been  sustained  by  him  from  in- 
juries to  his  infant  son,  arising 
from  the  negligence  of  the 
defendant,  a  former  judgment  in 
favor  of  the  son,  in  an  action  by 
him,  suing  by  his  guardian  ad 
litem,  against  the  same  defendant 
for  damages  for  the  same  injuries, 
may  properly  be  alleged  in  the 
complaint  and  given  in  evidence, 
to  establish  that  such  injuries 
were  caused  solely  by  the  defend- 
ant's negligence  ;  and  will  be  suf- 
ficient proof  of  that  fact,  if  the 
record  shows  that  it  was  so  deter- 
mined in  that  action.  Anderson 
v.  Third  Aw.  B.  R.  Co.,  487 

See  CARKIEKS,  1-6. 

NEW  PROMISE. 
See  BANKRUPTCY  ACT,  2. 

NEW  TRIAL. 

1.  A  cause  having  been  two  days 
on  the  day  calendar  of  the  court 
for  trial,  the  defendant's  attorney 
wrote  to  a  witness  who  was  in  the 
defendant's  employ,  to  keep  him-' 
self  in  readiness  to  answer  a  tele- 
gram for  the  next  two  days,  and 
thereby  save  unnecessary  attend- 
ance. On  the  last  of  those  days 
the  case  was  reached  in  its  order 
and  the  trial  proceeded.  Owing 
to  the  absence  of  the  witness  from 
his  place  of  business,  two  tele- 
grams sent  to  him  by  the  defend- 
ant's attorney  failed  to  reach  him 
in  time  to  secure  his  attendance 
before  the  close  of  the  trial.  The 
defendant  moved  for  a  new  trial 
on  the  ground  that  he  was  sur- 
prised by  the  absence  of  the  wit- 
ness, and  by  the  testimony  of 
witnesses  for  the  plaintiff  to  ad- 
missions by  the  defendant,  which 
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were  denied  by  the  defendant, 
and  would  have  been  contradicted 
also  by  the  absent  witness.  Held, 
that  a  new  trial  should  not  be 
granted  on  the  ground  of  surprise. 
Gawthrop  v.  Lcary,  353 

See  APPEAL,  1. 

NEW  YORK  CITY. 

1.  Where  a  resolution  of  the  Board 
of   Health   of   the   City   of  New 
York,  that  on  and  alter  a  cer;ain 
date  the  office  of  engineer  to  the 
board  shall  be  honoraiy,  and  that 
no  salary  shall  be  attached  to  that 
office  or  paid  to  that  officer  after 
that  date,  is  communicated  to  the 
person  then  holding  the  office  at 
a  yearly  salary,   and  he  writes  to 
the  board  that  he  is  gratified  and 
complimented    by   the    board  re- 
taining him  as  honorary  engineer, 
and  in  testimony  of  his  apprecia- 
tion of  the  honor,  will  discharge 
the   duties  of  engineer  whenever 
the  board  shall  intrust  them  to 
him,  he  cannot  recover  compensa- 
tion for  services  as  engineer,  there- 
after   rendered    by    him    to    the 
board  at  its  request.     The  resolu- 
tion and  letter  together  constitute 
a   complete   contract   for   service 
without    pay,    as    honorary    en- 
gineer ;  and  no  acceptance  by  the 
board,  in  reply  to   the  letter,  is 
requisite  to  complete  such  con- 
tract.    Haswell  v.  Mayor,  &c.,  of 
A'ew  York,  1 

2.  The  presentation  to  the  board  of 
a  bill  for  such  services,  rendered 
by  the  engineer  during  a  subbe- 
quent  year,    and    its    audit    and 
approval  by  them,  will  not  entitle 
him  to  recover  the  amount  of  that 
bill.     If  no  indebtedness  arose  in 
consequence   of  the  performance 
of  the    work,   the   board,   by    the 
auditing  of  a  bill,  could  not  create 
a  liability.  ib. 

3.  Section  91   of  the  charter  of  the 
city  of  New  York  of  1873  (L.  1873, 
c.   3o5)  provides  that  "whenever 
any  work  is  necessary  to  be  done 
to  complete  or  perfect  a  particular 
job,  or  any  supply  is  needful  for 
any    particular     purpose,    which 
work  and  job  is  to  be  undertaken 


or  supply  furnished  for  the  cor- 
poration, and  the  several  parts  of 
the  said  work  or  .supply  shall  to- 
gether involve  the  expenditure 
of  more  tbau  $1,000,  the  same 
shall  be  by  contract,  ....  un- 
less otherwise  ordered  by  a  vote 
of  three  fourths  of  the  members 
elected  to  the  common  council  ;" 
such  contracts  to  be  founded  on 
sealed  bids  or  proposals  after  ad- 
vertisement. An  ordinance  of 
the  common  council,  adopted  by 
a  three- fouiths  vole,  directed  that 
the  regulating,  grading,  &c.,  of 
ifinth  avenue,  from  One  Hun- 
dred and  Twenty-Third  street  to 
One  Hundred  and  Twenty  Sixth 
street  ''be  executed  und'er  the 
direction  of  the  commissioner  of 
public  works,  by  day's  work,  or 
in  such  manner  as  the  said  commis- 
sioner may  deem  expedient  for 
the  best  interests  of  the  city  ami- 
property  owners."  The  work  in- 
volved an  expenditure  of  $38,- 
913.98.  to  defray  which  the  prop- 
erty of  the  petitioners  and  others 
was  assessed.  Held,  in  proceed- 
ings to  vacate  the  assessment,  that 
the  ordinance  did  not  "  order,"  in 
the  language  of  the  statute,  that 
the  \voik  should  be  done  other- 
wise than  by  contract,  but  left  to 
the  judgment  of  the  commission- 
ers how  the  work  should  be  done; 
and  being  an  improper  delegation 
of  power,  the  assessment  was 
void,  ^flitter  of  Trustees  of  Pres- 
bytery of  Meu>  York,  116 

4.  An  ordinance  of  the  common 
council  of  the  city  of  New  York 
for  laying  a  pavement  provided 
that  "  crosswalks  be  laid  where 
not  now  laid,  and  relaid  where 
those  now  laid  are,  in  the  opinion 
of  the  commissioner  of  public 
works,  not  in  good  repair,  or  are 
not  upon  a  grade  adapted  to  the 
grade  of  the  proposed  new  pave- 
ment." Held,  that  thus  leaving 
to  the  commissioner  of  public 
works  to  decide  whether  any,  and 
if  any,  what  crosswalks  should  be 
laid,  was  an  attempted  delegation 
of  power  and  violation  of  duty 
on  the  part  of  the  common  coun- 
cil which  rendered  the  ordinance 
null  and  void.  Tapped  v.  Young, 
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5.  The  authority  of  the  police  jus- 
tices of  the  city  of  New  York, 
under  L.  1867,  c.  861,  §  2,  to  ap- 
point a  "Record  Clerk  of  the  city 
of  New  York,"  to  take  charge  of 
specified  records  to  be  kept  by  his 
appointees  in  each  police  court,  is 
abrogated  by  the  act  of  1873  (L. 
1873^  c.  528),  which  provides  for 
the  keeping,  by  the  police  clerks 
to  be  appointed  under  it,  of 
records  similar  to  those  mentioned 
in  the  act  of  1867,  omitting  any 
provision  for  the  appointment  of, 
or  specification  of  duties  for  a 
record  clerk.  Fitch  v.  Mayor,  fa., 
of  New  York,  514 

See  ARREST,  1. 

DISTRICT  COURT. 
WHARFAGE,  1. 

NOTICE. 

•  See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  7. 
BENEVOLENT  ASSOCIA- 
TIONS, 2. 


o 


OFFICER 

See  ARREST,  1. 
CONSTABLE 
DISTRICT  COURT,  5. 
EXECUTION,  4. 
NEW  YORK  CITY,  5. 


PARENT  AND  CHILD. 

1.  In  an  action  against  a  father  for 
goods  furnished  to  his  infant  son, 
alleged  to  have  been  necessaries 
for  the  son's  use,  the  facts  that 
receipts  for  payments  by  the  son 
were  given  to  him  in  his  own 
name  by  the  plaintiff,  and  that  the 
bill  for  the  balance  presented  to 
the  father  was  also  made  out  by 
the  plaintiff  to  the  son,  are,  if  not 
explained  or  accounted  for,  con- 
clusive that  the  credit  was  given 
to  the  son,  and  not  to  the  father, 
and  a  verdict  for  the  plaintiff 
should  be  set  aside  as  against  the 
evidence.  Barteln  v.  Moore,  235 


See  DIYORCE,  8. 
NEGLIGENCE,  10. 


PARTIES. 

1.  In  an  action  for  the  conversion 
of  certain  bonds,  the  answer  set 
up,  with  other  defenses,  the  non- 
joinder as  plaintiff  of  one  G., 
alleged  to  be  a  part-owner  of  the 
bonds.  There  had  been  previous 
dealings  between  the  parties,  in 
which  the  defendants  had  acted  as 
brokers  in  purchasing  and  carry- 
ing various  securities,  among 
which  were  the  bonds  in  question, 
either  for  the  plaintiff  or  for  G. 
upon  an  individual  account  or  an 
account  kept  by  them  for  G.  in  the 
plaintiff's  name,  on  which  account 
the  plaintiff  had  advanced  money, 
but  G.  was  to  have  the  profit.  It 
appeared,  however,  that  the  trans- 
action out  of  which  the  action 
arose,  was  distinct  and  indepen- 
dent; the  written  evidence  on  the 
part  of  the  plaintiff  tended  to  show 
that  the  bonds  alleged  to  have 
been  converted  had  been  pledged 
to  the  defendants  in  the  name  of 
the  plaintiff  alone,  to  secure  pay- 
ment of  a  note  of  which  he  was 
the  maker;  he  testified  that  he  was 
and  had  remained  the  owner  of 
the  bonds,  that  they  were  bought 
for  him  by  G.,  through  the  de- 
fendants as  brokers,  that  he  paid 
for  them  with  his  own  money, 
and  that  G.  was  to  have  some  of 
the  profits,  if  any,  and  to  share  in 
the  losses;  while  G.  testified,  that 
in  the  purchase  of  the  bonds,  he 
acted  as  the  plaintiff's  agent,  that 
the  transaction  witli  the  de- 
fendants in  the  purchase  and  car- 
rying of  these  bonds  was  by  him 
personally,  representing  the  plain- 
tiff, and  that  the  understanding  in 
regard  to  them  between  the  plain- 
tiff and  himself  was  that  he  should 
bear  his  proportion  of  the  losses 
and  profits  also.  Held,  that  to 
dismiss  the  complaint  upon  this 
evidence  for  non-joinder  of  G.  as 
plaintiff  was  error,  and  that  the 
question  whether  he  was  or  was 
not  a  joint  owner  of  the  bonds 
was  not  for  the  court,  but  should 
be  submitted  to  the  jury.  Wyck- 
off  v.  Anthony,  417 
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See  DISTRICT  COURT,  2. 

SUPPLEMENTARY  PROCEED- 
INGS, 2. 
TRIAL,  1,  2. 
TRUSTS,  1. 

PARTNERSHIP. 

1.  Upon  the  death  of  a  member  of 
a  firm  the  surviving  partner  is  en- 
titled   to    the  possession  of    the 
whole  of  the  linn's  assets,  as  a 
trustee,  for  the  purposes  of  liqui- 
dation.    Hooley  v.  Gieve,          104 

2.  The   entire    assets  of  the  firm, 
subject  to    the   payment   of   its 
debts,  become  impressed  with  a 
lien  in  favor  of  the  representatives 
of  the  deceased  partner,  to  the 
extent  of  the  share  of  the  deceased 
partner  in  the  firm's  assets.     The 
use  of  such  assets  in  the  continua- 
tion  of  the  business  by  the  sur- 
viving partner  constitutes  a  breach 
of  trust,  and  a  misappropriation 
of  such  property.  ib. 

8.  Where,  as  a  result  of  such  con- 
tinuation of  the  business,  the 
stock  of  the  old  firm  has  become 
so  blended  and  intermingled  with 
new  stock  as  to  lose  its  identity, 
a  lien  will  attach  to  the  whole  in 
favor  of  the  representatives  of  the 
deceased  partner  and  to  the  ex- 
clusion of  the  individual  creditors 
of  the  surviving  partner,  except 
as  against  a  bond  fide  purchaser 
or  a  party  who  has  acquired  a 
specific  lien  by  the  levy  of  an  ex- 
ecution or  attachment.  ib. 

4.  Trustees  appointed  under  a  will, 
one  of  whom  was  the  surviving 
partner  of  the  testator,  were  di- 
rected by  the  will  to  withdraw  the 
interest  of  the  latter  from  the 
partnership  business  in  which  he 
had  been  engaged,  and  invest  it 
in  a  particular  manner.  Con- 
trary to  directions,  the  business 
was  continued  by  the  trustees  for 
their  own  profit  in  a  new  firm 
organized  by  them,  the  trust  estate 
being  used  for  that  purpose  and 
becoming  so  intermingled  with 
the  property  of  the  new  firm  as  to 
be  indistinguishable  therefrom. 
With  the  proceeds  of  the  trust 
estate  new  goods  were  bought, 


and  certain  goods  were  purchased 
upon  the  credit  of  the  new  firm, 
for  which,  at  the  time  of  the  com- 
mencement of  this  action,  they 
were  indebted  to  divers  parties. 
Held,  that  the  acts  of  the  trustees 
constituted  a  breach  of  trust  ren- 
dering their  removal  proper,  and 
entitled  the  cestuis  que  trust  to  a 
lien  on  the  entire  property  in  the 
hands  of  the  trustees,  to  the  ex- 
clusion of  the  creditors  of  the 
new  firm.  ib. 

See  RECEIVER,  1. 
TENDER,  2,  3. 

PAYMENT. 
See  TENDER. 

PLEADING. 

1.  Where  a  demurrer  to  a  complaint 
is  overruled  and  judgment  for 
plaintiff  is  ordered  unless  within 
twenty  days  an  answer  be  inter- 
posed, the  defendant  is  put  to  an 
election,  and  if  he  submit  to  a 
judgment  the  court  will  not,  after 
such  judgment  has  been  affirmed 
on  appeal,  permit  the  demurrant  to 
withdraw  his  demurrer  and  serve 
an  answer.  Fisher  v.  Gould,  144 

See  AMENDMENT. 

ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  1,  2. 
BANKRUPTCY  ACT,  3. 
BANKS,  1. 

BILLS  AND  NOTES,  2,  3,  11. 
CARRIERS,  1. 
CONTRACTS,  8. 
COVENANTS,  1. 
INSURANCE,  6,  7. 
NEGLIGENCE,  10. 
SALES,  3. 
TRIAL,  8. 

PLEDGE. 

1.  When  securities  are  specifically 
pledged  to  a  broker  or  banker  to 
secure  the  payment  of  a  particular 
loan  or  debt,  he  has  no  lien  upon 
such  securities  for  a  general 
balance,  or  for  the  payment  of 
any  other  claim.  Wyc/eoff  v.  An- 
tJumy,  417 

PRINCIPAL  AND  AGENT. 
1.  The  defendant  covenanted  to  f>ay 
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to  the  plaintiff  a  certain  sum  of 
money,  upon  condition  that  the 
plaintiff  should  obtain  and  exhibit 
to  him  or  his  representatives  a 
power  of  attorney  from  a  third 
person,  duly  acknowledged, 
authorizing  the  plaintiff  to  re- 
ceive the  money.  The  plaintiff 
obtained  and  presented  to  the 
defendant  the  required  power  of 
attorney,  duly  ackno wedged  in 
the  State  of  Vermont,  before  a 
notary  of  that  State,  but  without 
any  certificate  as  to  the  authority 
and  signature  of  the  notary,  as 
is  required  by  the  laws  of  this 
State  to  entitle  an  instrument  so 
acknowledged  to  be  read  in  evi- 
dence or  recorded  in  this  State. 
The  defendant,  upon  presentation 
of  this  instrument,  said,  "  Take  it 
to  rny  son,"  the  son  spoken  of 
being  an  attorney  who  had  drafted 
the  power  of  attorney.  Held, 
that  this  amounted  to  a  reference 
by  the  defendant  to  his  son,  to 
determine  whether  the  instrument 
was  satisfactory  as  a  performance 
by  the  plaintiff  of  his  part  of  the 
contract,  and  that  if  the  son 
thereupon  said  it  was  "all right," 
without  objecting  to  the  want  of 
such  a  certificate,  it  was  a  waiver 
of  the  defect.  Edminsler  v.  Coch- 
rane,  337 

PRINCIPAL  AND  SURETY. 

1.  It  seems,  that  a  surety  is  not  dis- 
charged by  the  omission  of  the 
creditor  to  refile  a  mortgage  upon 
property  of  the  principal  debtor, 
as  required  by  law  to  continue  the 
mortgage  as  a  lien,  although  by 
such  omission  the  value  of  the 
mortgage  as  a  security  is  lost. 
New  York  Nat.  Exch.  Bank  v. 
Jones,  248 


QUESTIONS    OF     LAW     AND 
FACT. 


See  LANDLORD  AND   TENANT, 

3,  4. 

NEGLIGENCE,  1,  3,  6. 
*        TRIAL,  1,  4. 


B 

RAILWAYS. 
See  NEGLIGENCE,  4,  6. 
RECEIVER. 

1.  A  complaint  alleging  the  ex- 
istence of  a  copartnership  between 
the  plaintiff  and  one  of  the  de- 
fendants, and  asking  for  a  disso- 
lution of  the  alleged  copartner- 
ship, the  appointment  of  a  receiver, 
and  an  accounting,  contained 
averments  that  the  defendant  co- 
partner had  fraudulently  conveyed 
the  copartnership  property  to 
other  persons,  who  were  also 
joined  as  defendants,  two  of  whom 
were  in  possession  of  the  property, 
which  they  claimed  as  their  own. 
Upon  motion  of  the  plaintiff,  a 
receiver  of  the  copartnership 
property,  pendente  lite,  was  ap- 
pointed, who  took  the  property  in 
dispute  from  those  two  de- 
fendants. A  petition  by  them  to 
be  examined  pro  interesae  suo  was 
denied,  and  the  action  was  re- 
ferred. The  referee  found,  among 
other  things,  that  the  conveyance 
of  the  property  alleged  to  be 
fraudulent  was  valid,  and  reported 
in  favor  of  the  defendants;  and 
on  his  report  judgment  for  the 
defendants  was  entered.  Hela, 
that  the  fees  and  expenses  of  the 
receiver  should  be  paid  out  of  the 
property  which  had  been  taken  by 
him,  the  subject  of  the  receiver- 
ship, although  the  judgment  de- 
termined that  the  defendants  from 
whom  the  property  had  been 
taken  were  entitled  to  it  and  were 
the  owners  of  it  when  the  action 
was  brought.  Hopfemack  v.  Hop- 
fensack,  457 

See  FORECLOSURE,  3. 

SUPPLEMENTARY  PROCEED- 
INGS, 1. 

RECOUPMENT. 

See  CONTRACTS,  4,  6. 
REFERENCE. 

1.  Where  a  cause  has  been  referred, 
upon  motion,  on  the  ground  that 
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it  is  referable  in  its  nature,  the 
death  of  the  referee  pending  the 
hearing  before  him  does  not  ter- 
minate the  reference,  as  in  case  of 
a  reference  by  consent  of  parties, 
and  a  new  motion  for  a  reference 
is  not  necessary.  The  proper 
course  is  to  apply  for  the  appoint- 
ment of  a  new  referee.  Devlin 
v.  Mayor,  &c.,  of  New  York,  334 

2.  Upon  affirming,    on   appeal,    an 
order    appointing  a  referee,   the 
general  term    will    not,    on    the 
application  of  the  appellant,  direct 
that    the    reference    be  to  three 
referees  instead  of  one;  the  appli- 
cation should  be  made  at  special 
term,   and    upon  notice    to    the 
opposite  party.  ib. 

3.  In  an  action  to  recover  damages 
for  a  personal   injury,  where   the 
defendant  fails   10  appear  at  the 
trial,  the  court  has  no  power  to 
order  a  reference;  the  issues  should 
be  tried  by  the  court  either  with 
or  without  a  jury.     Thompson  v. 
Finn,  379 

See  APPEAL,  10. 
CONTRACTS,  2. 
DIVORCE,  4,  5. 
MOTIONS,  1-3. 
PRINCIPAL,  AND  AGENT,  1. 

REGISTER. 

See  ARREST. 

RES  ADJUDICATA. 

See  CONVERSION,  1. 
JUDGMENT,  3,  4. 

RESTITUTION. 
See  APPEAL,  14. 


s 


SALE. 

1.  Upon  a  sale  of  goods  on  credit,  a 
delivery  of  a  part  of  the  goods  to 
the  buyer  does  not  prevent  the 
lien  of  the  seller  for  the  price  at- 
taching to  ihe  part  remaining  in 
his  possession,  upon  the  buyer 
afterwards  becoming  insolvent; 


and  a  resale  of  the  goods  by  the 
buyer,  even  to  a  bond  fide  pur- 
chaser, in  no  way  affects  the 
vendor's  lien,  unless  the  sale  was 
made  with  the  vendor's  Knowl- 
edge and  approval.  Hamburger  v. 
Rodman,  93 

2.  The  purchasers  of  a  quantity  of 
walnut  logs  gave  their  promissory 
note  payable  at  a  future  day,  for 
the  price;  and  it  was  agreed,  as 
part  of  the  terms  of  the  sale,  that 
the  logs  should  remain  in  the 
seller's  yard,  free  of  storage,  for  a 
certain  time,  the  purchasers  to 
send  for  them  whenever  they 
pleased  within  that  period.  At 
the  request  of  the  purchasers,  and 
to  enable  them  to  resell,  a  bill 
containing  an  enumeration  of  the 
number  of  feet  in  the  logs  was  de- 
livered to  them  by  the  sellers. 
Subsequently  the  purchasers  re- 
sold the  logs  to  the  plaintiff,  who 
paid  them  the  price  in  cash,  and 
received  from  them  a  bill,  without 
having  seen  the  bill  given  by  the 
original  vendors,  or  having  com- 
municated with  the  latter  in  any 
way  respecting  the  ownership  of 
the  logs;  although  before  such  re- 
sale he  was  seen  by  one  of  the 
original  vendors  in  their  yard,  en- 
gaged in  an  examination  of  the 
logs,  in  company  with  one  of  the 
original  purchasers.  Part  of  the 
logsAvere  afterwards  delivered,  on 
a  verbal  order  of  the  original  pur- 
chasers, to  trucks,  which  carried 
them  to  a  mill  where  they  were 
sawed  for  the  plaintiff.  Before 
any  further  delivery,  and  before 
the  note  given  by  the  original  pur- 
chasers became  due,  they  failed. 
Held,  that  the  lien  of  the  or  ginal 
vendors  for  the  price  attached  to 
the  logs  remaining  in  their  pos- 
session, upon  the  insolvency  of 
the  original  purchasers,  even  as 
against  their  vendee,  the  plaintiff, 
a  purchaser  in  good  faith ;  the  re- 
sale to  him  not  appearing,  under 
the  circumstances,  to  have  been 
made  with  the  knowledge  and  ap- 
proval of  the  original  vendors; 
and  as  they  had  done  nothing  to 
lead  the  plaintiff  to  make  the  pur- 
chase, the  case  did  not  come  with- 
in the  application  of  the  rule  that 
where  one  of  two  innocent  per- 
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sons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss 
must  sustain  it.  ib. 

3.  In  an  action  on  a  check  made 
and  delivered  by  the  defendant  for 
wines    furnished   to  him  by  the 
plaintiff,  a  defense  that  the  sale  of 
the  wines  was  in  violation  of  stat- 
ute must  be  pleaded  in  order  to 
defeat    a    recovery.     Boswell    v. 
Welslioefer,  196 

4.  The  plaintiffs,  who  were  vendors 
of  certain  goods,  claiming  to  re- 
scind the  sale  on  the  ground  that 
the  vendees  were  insolvent  at  the 
time  of  the  sale,  and  had  fraudu- 
lently pror-ured  the  sale  and  de- 
livery to  them,  brought  an  action 
of  claim  and  delivery  for  a  part 
of  the  goods,  against  the  defend- 
ant, to  whom  they  had  been  trans- 
ferred by  the  alleged  fraudulent 
vendees.     Before   trial  of  the  ac- 
tion the  plaintiffs  made  proof  of  a 
claim,  which   included   the  price 
of  these  goods,  against  the  estate 
of  the  original  vendees,  in  bank- 
ruptcy, and  received  from  the  as- 

.  signee  a  dividend  on  the  claim ; 
but  subsequently  the  assignee, 
having  learned  of  the  action  of 
claim  and  delivery,  reclaimed  the 
dividend  on  the  ground  that  the 
action  was  a  disaffirmance  of  the 
sale,  and  the  plaintiffs  thereupon 
repaid  the  dividend  to  him.  Held, 
that  this  participation  in  the  pro- 
ceedings in  bankruptcy  consti- 
tuted uo  defense  to  the  action  for. 
the  recovery  of  the  goods.  The 
plaintiffs,  by  bringing  that  action, 
made  their  election  to  disaffirm 
the  sale  and  pursue  the  goods;  and 
the  subsequent  proof  of  debt  and 
receipt  of  money  being,  under  the 
circumstances,  their  sole  act,  was 
ineffectual  to  change  their  posi- 
tion. Moller  v.  Tuska,  207 

5.  Upon   a  sale  of  meat  at  a  fair 
market  price   to  a  dealer,  to  be 
sold  again,    where    there    is    uo 
fraud  on  the  part  of  the  vendor, 
no  representations  as  to  quality 
made,    and  no  express  warranty 
given,   and  the  sale  is  executed, 
there  is  no  implied  warranty  that 
the  meat  is  sound  ;    aud  if  the 


buyer  and  seller  have  equal 
knowledge  and  means  of  knowl- 
edge of  the  condition  of  the  meat, 
which  appears  to  both  to  be 
sound  at  the  time,  aud  the  buyer 
makes  all  the  examination  he 
deems  necessary,  before  purchas- 
ing, the  rule  caveat  emplor  applies, 
and  the  seller  is  not  liable  to  the 
buyer  for  damages  from  latent 
defects  in  the  meat.  Rinschler  v. 
Jeliffe,  469 

See  STATUTE  OP  FRAUDH,  2. 
SAVINGS  BANK& 

1.  The    defendant,    the    plaintiff's 
father,    deposited    in    a    savings 
bank  a  sum  of  money  upon  an 
account  then  opened  by  the  bank 
in  the  name  of  the  defendant  "in 
trust  for  "  the  plaintiff.     He  made 
the  deposit  in  this  form  for  the 
purpose  of  obtaining  (he  highest 
rate  of  interest  which   the  bank 
allowed,  aud  not  intending  to  part 
with  the  ownership  or  right  of  re- 
ceiving back  the  money  from  the 
bank,  nor  to  make  a  gift  or  trans- 
fer of  it,  or  any  part  of  it,  to  the 
plaintiff  ;  and  upon  an  agreement 
with  the  bank  that  the  money,  or 
any  part  of  it,  should  not  be  with- 
drawn  from    the    bank    without 
the  production  of  the  bank-book, 

•  which  he  retained  in  his  own 
possession.  He  afterwards  with- 
drew a  part  of  the  sum  deposited. 
Held,  that  the  circumstances  under 
which  such  a  deposit  is  made  are 
admissible  to  vary  or  explain  its 
apparent  character  as  a  trust  ; 
that  there  was  no  intent  on  the 
part  of  the  defendant  to  create 
any  trust  in  this  fund  for  the 
plaintiff,  and  that  he  created 
none.  Weber  v.  Weber,  211 

2.  The    rules    of    a    savings    bank 
printed  in  the  deposit-book  given 
to  the  depositor,  provided  in  sub- 
stance that  no  person  should  have 
the  right  to  demand  any  part  of 
his  principal  or  interest  without 
producing  the  original  book,  and 
that  all  payments  made  to  persons 
producing  i  he  deposit-book  should 
be  deemed  good  and  valid  pay- 
ments to  depositors  respectively. 
Held,  that  while  these  regulations, 
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properly  made  known  to  the  de- 
positor, formed  part  of  the  con- 
tract between  him  and  the  bank, 
they  did  not  absolve  the  bank 
officers  from  the  exercise  of  or- 
dinary care  in  making  payment 
upon  the  faith  of  the  depositor's 
book  ;  but  that,  upon  trial  of  an 
action  by  the  depositor  against  the 
bank  involving  the  validity  of 
such  payments,  it  was  for  the 
plaintiff  to  give  proof  of  facts 
tending  to  show  a  failure  to  ex- 
ercise reasonable  care  and  pru- 
dence in  disbursing  the  money. 
Israel  v.  Bowery  Sav.  Bank,  507 

SEAL. 

See  MECHANICS'  LIEN,  2. 
SEIZURE. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  5. 

SHERIFF. 

See  ATTACHMENT,  1. 
EXECUTION,  1-4. 

STATUTE  OF  FRAUDS. 

1.  A  contract  of  employment  for  a 
year,  to  commence  on  a  day  sub- 
sequent to  the  making  of  the  con- 
tract, is  void  under  the  statute  of 
frauds  ;    and    in    an    action    for 
damages  for  a  breach  of  such  con- 
tract, the  objection  may  be  raised 
on  the  trial,  although  the  statute 
is  not  pleaded,  where,  under  the 
pleadings,  it  is  incumbent  upon 
the  plaintiff  to  prove  the  contract. 
Blanck  v.  Littell,  268 

2.  Under  an  oral  agreement  for  the 
purchase  of  a  scale  by  the  de- 
fendants from  the  plaintiff,   for 
the  sum  of  $60,  to  be  paid  on 
delivery  of  the  scale,  it  was  taken, 
for  the  purpose  of  delivery,  to  the 
office  of  the  defendants,   upon  a 
truck  driven  by  the  plaintiff's  car- 
man.    He  entered  the  defendants' 
office,  and,  handing  the  plaintiff's 
bill,  said  he  had  the  scale  on  his 
truck.      He  was    told    to    drive 
it  into  a  back  yard,  and.  in  at- 
tempting   to  do  so,  accidentally 
caused  the  scale  to  be  broken. 


Held,  that  there  had  been  no  re- 
ceipt of  the  scale  by  the  pur- 
chasers sufficient  to  take  the  case 
out  of  the  statute  of  frauds. 
Greyv.  Gary,  363 

3.  Contracts  for  the  delivery  of 
goods  to  be  manufactured  are  con- 
tracts for  the  sale  of  goods,  wares 
and  merchandise,  within  the  stat- 
ute of  frauds,  unless  the  goods  are 
to  be  manufactured  by  the  vendors 
themselves.  And  in  an  action  by 
the  purchasers  upon  such  a  con- 
tract which  on  its  face  appears  to 
be  within  the  statute,  the  burden 
is  upon  the  plaintiffs  to  show  the 
facts  relied  on  to  take  the  contract 
out  of  the  statute.  Millar  v.  Fitz- 
gibbons,  505 

See  APPEAL,  6. 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 

STAY  OF  PROCEEDINGS. 

See  APPEAL,  4-6,  11,  12. 
COSTS,  1,  2. 

STOCKHOLDERS. 
See  CORPORATIONS,  4. 

SUMMARY  PROCEEDINGS. 
See  DISTRICT  COURT,  4. 

SUMMONS. 

1.  A  defect  in  the  affidavit  of  service 
of  the  summons  and  complaint  is 
not  ground  for  setting  aside  a 
judgment  against  the  defendant, 
where  the  record  shows  beyond 
doubt  that  the  summons  and  com- 
plaint were  actually  served  upon 
him.  Robertson  v.  Robertson,  44 

See  DISTRICT  COURT,  8. 
MARINE  COURT,  1. 

SUPPLEMENTARY    PROCEED- 
INGS. 

1.  Upon  the  examination,  in  pro- 
ceedings supplementary  to  exe- 
cution, of  a  third  party  alleged  to 
have  property  of  the  judgment 
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debtor,  an  order  appointing  a  re- 
ceiver cannot  be  made  without 
notice  to  the  judgment  debtor. 
Morgan  v.  Von  Kohmtamm,  355 

2.  An  injunction  should  not  be 
granted  in  proceedings  supple- 
mentary to  execution  to  restrain 
trustees  from  making  any  dis- 
position of  a  fund  held  by  them 
upon  trust  to  apply  the  income  to 
the  use  of  the  judgment  debtor, 
during  life.  All  that  can  be 
readied  to  be  applied  to  the  satis- 
faction of  the  judgment  is  the 
surplus  beyond  what  is  necessary 
for  the  judgment  debtor's  support, 
and  this  only  by  an  equitable 
action,  to  which  the  judgment 
debtor  and  the  trustees  are  made 
partyis.  ib. 

SURETIES. 

See  APPEAL,  4-6. 
CONSTABLE,  2. 
INJUNCTION,  1,  3. 
PRINCIPAL  AND  SURETY. 

SURPRISE. 
See  NEW  TRIAL. 
SURROGATE'S  COURT. 
•   See  COSTS,  3. 


T 


TAXES. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  5. 

TENDER. 

1.  The  allowance  of  days  of  grace 
for  payment  of  a  promissory  note 
is  an   indulgence  established   by 
commercial  usage  for  the  benefit 
of  the  debtor  alone ;  and  a  tender 
by  him  of  the  amount  due  upon 
his  note,  including  interest  for  the 
days  of  grace,  is  a  good   tender, 
although  made  at  the   time  fixed 
by  the  note  for  payment,  and  be- 
fore the  expiration  of  the  days  of 
grace.     Wyckoffv.  Aiitlwny,      417 

2.  Where  payment  of  a  promissory 
note  payable  to  a  firm  is  tendered 


by  a  check  payable  to  a  firm  of 
which  the  payees  are  members, 
and  which  had  been  formed  by  a 
change  in  their  previous  firm  since 
the  making  of  the  note,  and  the 
tender  is  refused  without  objec- 
tion to  the  manner  in  which  the 
check  is  drawn,  the  refusal  being 
put  on  other  grounds,  that  objec- 
tion is  waived.  ib. 

3.  A  tender  to  one  of  two  members 
of  a  firm  entitled  to  payment  is 
sufficient.  ib. 

4.  Where  a  tender  of  payment  of  a 
debt  and    a    demand  for  bonds 
pledged    to    secure    it    are    duly 
made,  and  refused,  and  an  action 
is  thereupon  brought  by  the  debtor 
aga-nst  the  creditors  for  a  conver- 
sion of  the  bonds,  the  tender  is 
not  waived  by  the  plaintiff  using 
the  money  and  failing  to  bring  it 
into  court,  as  the  amount  due  and 
tendered  is  necessarily  to  be  de- 
ducted and  allowed  to  the  defend- 
ants in  fixing  the  amount  of  dam- 
ages, ib. 

TRADE-MARK. 

1.  The  plaintiff  had  a  right  of  trade- 
mark in  a  symbol  which  consisted 
of  an  eagle  with  outstretched 
wings  perched  on  a  mortar  in 
which  rested  a  pestle,  which  was 
used  upon  labels  for  medicinal 
and  other  articles.  Held,  that  the 
use  of  this  symbol  by  the  defend- 
ant as  a  prominent  feature  of  la- 
bels for  similar  preparations  and 
articles,  was  an  infringement  of 
the  plaintiff's  rights,  although  an- 
other name  appeared  conspicuous- 
ly upon  such  labels  instead  of  the 
name  of  the  plaintiff.  Hegeman 
&  Co.  v.  0' Byrne,  264 

TRIAL. 

1.  Where  a  cause  of  action  or  de- 
fense rests  solely  upon  the  testi- 
mony of  a  party,  it  should  be  left 
to  the  jury  to  determine  the 
weight  or  value  that  is  to  be  given 
to  his  evidence.  Such  testimony- 
is  not  necessarily  to  be  taken  as 
true  because  not  contradicted. 
Lesser  v.  Wander,  70 
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2.  In  an  action  where  the  recovery  f 
was  wholly  dependent  upon  the 
time  when  the  plaintiff  made  a 
certain  payment  to  a  person  other 
than  the  defendant,  the  proof  on 
that  point  rested  solely  on  the 
plaintiff's  testimony,  which  the 
defendant  was  unable  to  contra- 
dict, the  person  to  whom  the  pay- 
ment was  made  having  fled.  Held, 
that  although  there  was  no  im- 
probability in  the  fact  testified  to, 
and  the  witness  was  not  discredit- 
ed or  contradicted,  a  direction  by 
the  judge  to  the  jury  to  find  a 
verdict  for  the  plaintiff  was  erro- 
neous, and  (he  judgment  on  such 
verdict  must  be  reversed.  ib. 

'6.  The  objection,  that  a  direction  to 
the  jury  to  find  a  verdict  for  the 
plaintiff  was  error,  is  available  on 
appeal  under  a  general  exception ; 
a  particular  request  to  the  judge 
to  submit  the  question  to  the  jury 
is  not  necessary.  ib. 

4.  The  jury  may  use  their  general 
knowledge  on  the  subject,  on  any 
question  that  is  before  them;  and 
if    any  one    has    any    particular 
knowledge  that  is  material  to  the 
matter  under  investigation,  a  party 
is  entitled  to  the  benefit  of  it;  but 
the  juror  must  be  sworn  as  a  wit- 
ness and  examined  subject  to  the 
rules  of  evidence.     The  moment 
a  juror  is  allowed  to  occupy  a  po- 
sition where    he  can  obtain  ex- 
clusive information  which  he  is 
expected  to  communicate,  his  po- 
sition of  juror  is  abandoned,  and 
that  of  witness  is  assumed.     Un- 
derldll  v.  Watte,  83 

5.  At  the  trial  of  an  action  for  ser- 
vices rendered  in  making  a  steno- 
graphic report,  the  accuracy  of 
which  was    denied,    one    of    the 
plaintiffs  was  allowed,  against  the 
defendant's  objection,  in  order  to 
test  the  accuracy  of  the  report,  to 
read  aloud  from  the  stenographic 
minutes  taken  by  him,  while  a 
juror  read  and  compared  the  re- 
port in  question,  and  at  the  close 
stated  the  result  of  the  test.   Held, 
error,  for  which  a  judgment  for 
the  plaintiff  should  be  reversed. 


6.  In  an  action  on  a  promissory  note, 
an  answer,  after  denying  all  alle- 
gations in  the  complaint  except  as 
specifically  admitted,  alleged  that 
the  note  in  question  was  made  and 
indorsed  by  the  defendant  without 
consideration  and  for  the  accom- 
modation  of  a   third     party,    of 
which   facts  the  plaintiff  was  ap- 
prised at  the  time  the  note  was 
taken  by  him;  and  set  up,  as  an 
affirmative  defense,  ownership  of 
the  note  in  certain  persons  named 
other  than  the    plaintiff.     Held, 
that  the  defendant  was  entitled  to 
the  affirmative  of  the  issue,  and  to 
refuse  him  the  right  to  open   and 
close  at  the  trial  was  error,  for 
which  a  judgment  for  the  plain- 
tiff should  be  reversed.     Op-per  v. 
Caillon,  157 

7.  Where,  at  the  commencement  of 
the  trial,  the  case  of  the  plaintiff 
is  admitted,  and  his  right  to  the 
judgment  demanded  in  the  com- 
plaint is  conceded,  unless  an  af- 
firmative defense  be  established, 
the  right  to  open  and  close  is  with 
the  defendant.    Katz  v.    Kuhn, 

166 

8.  An  application  to  treat  an  unveri- 
fied pleading  as  a  nullity  cannot 
be  made  at  the  trial.  ib. 

9.  In  excepting  to  a  charge  to  the 
jury,     counsel    need    not     state 
the    grounds    of    exception.     A 
simple  exception  to  such  propo- 
sitions as  may  be  deemed  erro- 
neous raises  the.  questions  of  law 
in  proper  form.  Goldman  v.  Abra- 
hams, 223 

10.  Where   a  request  to  charge  a 
proposition    of    law  is  made,   a 
statement  by  the  judge  that  he  has 
already  charged  it,  is  equivalent 
to  telling  the  jury  that  it  is  the 
law;  and  where  all  that  could  be 
asked    for    in  the    way    of    in- 
structions on  the  subject  has  been 
stated   as  the  law  of    the    case 
by  the  judge  during  the  trial  be- 
fore the  jury,  the  omission  to  state 
it  in  the  charge  at  the  close  of  the 
trial  is  not  ground  for  reversal. 
Allison  v.  Scfoeper,  365 
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See  APPEAL,  4,  5. 

BILLS  AND  NOTES,  4. 
DISTRICT  COUHT,  1. 
LANDLOUD   AND    TENANT, 

3,4. 

NEGLIGENCE,  1-8,  6. 
NEW  TRIAL. 
REFERENCE,  3. 

TRUSTS. 

1.  Upon  a  breach  of  trust  and  a 
misuse  of  trust  funds,  when  the 
identical  fund  is  traced,  a  prior 
equity  exists  in  favor  of  the  cestui 
que  trust  as  against  creditors  of 
the  wrong-doer;  and  in  an  action 
to  enforce  such  equity  such  credi- 
tors   are    not    necessary    parties. 
Hooley  v.  Gieve,  104 

2.  Trustees  appointed  under  a  will, 
one  of  whom  was  the  surviving 
partner    of    the    testator,     were 
directed  by  the  will  to  withdraw 
the  interest  of  the  latter  from  the 
partnership  business  in  which  he 
had"  been  engaged,  and  invest  it  in 
a  particular  manner.     Contrary  to 
directions,  the  business  was  con- 
tinued by  the  trustees  for  their 
own  profit  in  a  new  firm  organized 
by  them,  the  trust  estate  being 
used  for  that  purpose    and    be- 
coming so  intermingled  with  the 
property  of  the  new  firm  as  to  be 
indistinguishable  therefrom.  With 
the  proceeds  of  the  trust  estate 
new  goods  were  bought,  and  cer- 
tain goods  were  purchased  upon 
the  credit  of  the  new  firm,  for 
which,  at  the  time  of  the    com- 
mencement   of  this  action,  they 
were  indebted  to  divers  parties. 
Held,  that  the  acts  of  the  trustees 
constituted  a  breach  of  trust  ren- 
dering their  removal  proper,  and 
entitled  the  cesluis  que  trust  to   a 
lien  ou  the  entire  property  in  the 
hands  of  the  trustees,  to  the  ex- 
clusion of  the  creditors  of  the  new 
firm.  ib. 

See  INSURANCE,  8. 
SAVINGS  BANKS,  1. 

u 

ULTRA  VIRES. 
See  CORPORATIONS,  1. 


UNDERTAKING. 

See  APPEAL,  4-6,  11-18. 
INJUNCTION,  1-8. 

USURY. 

1.  A  variance  from  an  answer  setting 
up  the  defense  of  usury,  merely 
as  to  the  exact  amount  of  usurious 
interest     received,    without    any 
claim  on  the  part  of  the  plaintiff 
that  he  has  been  misled  thereby, 
does  not  invalidate  the  defense. 
Katz  v.  Kuhn,  166 

2.  Where  a  note  is  made  and  dis- 
couuted  in  this  State,  and  illegal 
interest    is  taken    and    reserved 
.upon  it  here,  it  is  governed  by  the 
laws  of  this   State  as  to  usury, 
although  the    maker    resides    in 
another  State,   and  the    note    is 
made  payable  at  the  place  of  his 
residence.      Le    Baron    v.     Van 
Brunt,  349 

See  BILLS  AND  NOTES,  7. 


See  APPEAL,  17. 
USURY,  1. 

VENDOR'S  LIEN. 

See  SALE,  1,  2. 

VERDICT. 

See  APPEAL,  1,  3. 
ATTACHMENT,  1. 
EVIDENCE,  10. 
NEGLIGENCE,  1,  2,  4. 

w 

WAIVER. 

See  APPEAL,  15. 
CONTRACTS,  3. 
INSURANCE,  2,  5. 
PRINCIPAL  AND  AGENT,  1. 
TENDER,  4. 

WARRANTY. 

See  JUDGMENT,  4. 
SALES,  5. 
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WHARFAGE. 

1.  Tho  provisions  of  the  acts  of 
1870  and  1872  (2  L.  1870,  p.  1696  ; 
1  L.  1872,  p.  799),— that  "  it  shall 
be  lawful  for  the  owners  or  lessees 
of  any  pier,  &c.,  to  charge  and 
collect "  a  certain  rate  of  wharfage, 
— were  intended  to  be  a  substitute 
for  the  provisions  of  the  acts  of 
1860  as  amended  in  1862  (L.  1860, 
p.  418  ;  L.  1882,  p.  952),— allow- 
ing such  owners  or  lessees  to 
"charge  and  receive"  the  same 
rate  of  wharfage,  but  requiring 
the  collection  of  such  wharfage  to 
be  enforced  in  the  manner  pre- 
scribed by  section  217  of  the  act 
of  April  9,  1813, — which  act  gave 
a  remedy  by  distress  ;  and  an  ac- 
tion may  therefore  be  maintained 
for  the  recovery  of  the  rates  of 
wharfage  allowed  under  the  acts 
of  1870  and  1872.  Hastorf  v. 
Kelly,  403 

WILLS. 

1.  A  will,  in  the  introductory  part 
of  which  the  testator  described 
himself  as  desirous  of  making  a 
suitable  and  proper  disposition  of 
such  worldly  estate  as  he  might 
leave,  after  several  clauses  mak- 
ing dispositions  of  personal  prop- 
erty, contained  a  general  residuary 
clause  embracing  all  the  rest,  resi- 
due and  remainder  of  his  property 
and  estate,  real  and  personal,  of 
every  nature  and  description, 
which  provided  that  the  whole  of 
the  income  of  such  residuary 
estate,  after  deducting  charges 
and  expenses,  should  be  paid  to 
his  wife  during  her  life,  and  that 
upon  her  death  the  personal  prop- 
erty and  all  his  real  estate  "not 
herein  and  hereby  otherwise  dis- 
posed of "  should  go  to  such  re- 


lations by  blood  or  marriage  of 
himself  or  his  wife  as  she  might 
direct  by  her  will  or  other  instru- 
ment of  appointment,  and  in  de- 
fault of  such  will  or  such  ap- 
pointment then  to  the  heirs  at  law 
and  next  of  kin  of  his  wife  ;  .im- 
mediately after  which  residuary 
clause  was  a  provision  that  "  upon 
the  death  of  my  said  wife,  I  here- 
by give  and  devise  the  real  estate 
aforesaid  in  manner  following,  to 
wit : "  followed  by  several  devises 
of  particular  parcels  of  real  estate 
to  different  persons.  Held,  that 
the  testator's  intention  was  to  dis- 
pose of  the  whole  of  his  property 
by  this  instrument.  Floyd  v. 
Carow,  535 

,  The  specific  devises  of  portions 
of  the  real  estate  after  the  death 
of  the  wife  were  to  females,  to 
each  of,  such  devisees  re  ]  ectively 
during  her  life,  and  on  1  er  death 
to  her  issue.  Two  of  the  devisees 
were  at  the  time  of  the  making  of 
the  will  unmarried,  and,  from 
their  relationship  to  the  testator 
and  other  circumstances,  that 
fact  might  be  presumed  to  be 
known  to  him  ;  and  both  died 
before  the  decease  of  his  wife,  un- 
married and  without  issue.  The 
will  contained  no  further  specific 
devise  of  the  properly  devised  to 
them.  Held,  that  those  portions 
of  the  real  estate  came  under  the 
provision  in  the  general  residuary 
clause  for  the  disposition,  as  his 
wife  should  direct,  of  property 
not  otherwise  disposed  of  by  the 
will.  ib. 

WITNESSES. 

See  BILLS  AND  NOTES,  5. 
EVIDENCE,  3,  4,  7,  8. 
TRIAL,  1,  2,  4,  5. 
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